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93d congress 
1st Session 


S. RES. 60 


IN THE SENATE OE THE UNITED STATES 

February 5, 1973 

Mr. Ervin (for himself and Mr. Mansfield) submitted the following resolu- 
tion; which was ordered to be placed on the calendar. 

February 7, 1973 

Considered, amended, and agreed to 
[Omit the part struck through and insert the part printed in italic] 


RESOLUTION 

To establish a select committee of the Senate to conduct an 
investigation and study of the extent, if any, to which 
illegal, improper, or unethical activities were engaged in by 
any persons, acting individually or in combination with 
others, in the presidential election of 1972, or any campaign, 
canvass, or other activity related to it. 

1 Resolved, 

2 Section 1. (a) That there is hereby established a 

3 select committee of the Senate, which may be called, for 

4 convenience of expression, the Select Committee on Presi- 

5 dential Campaign Activities, to conduct an investigation and 

6 study of the extent, if any, to which illegal, improper, or 

7 unethical activities w T ere engaged in by any persons, acting 


YII — O 
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1 either individually or in combination with others, in the 

2 presidential election of 1972, or in any related campaign or 

3 canvass conducted by or in behalf of any person seeking 

4 nomination or election as the candidate of any political party 

5 for the office of President of the United States in such elec- 
G tion, and to determine whether in its judgment any oceur- 

7 rences which may be revealed by the investigation and study 

8 indicate the necessity or desirability of the enactment of new 

9 congressional legislation to safeguard the electoral process 

10 by which the President of the United States is chosen. 

11 (b) The select committee created by this resolution shall 

12 consist of five seven Members of the Senate, three four of 

13 whom shall be appointed by the President of the Senate 

14 from the majority Members of the Senate upon the recom- 
mendation of the majority leader of the Senate, and two 

1(i three of whom shall be appointed by the President of the 
^ Senate from the minority Members of the Senate upon the 
recommendation of the minority leader of the Senate. For 
19 the purposes of paragraph 6 of rule XXV of the Standing 
Rules of the Senate, service of a Senator as a member, chair- 

21 man, or vice chairman of the select committee shall not be 

22 taken into account. 

22 (c) The select committee shall select a chairman and 

2 ^ vice chairman from among its members, and adopt rules of 
2 ® procedure to govern its proceedings. The vice chairman shall 
preside over meetings of the select committee during the 
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1 absence of the chairman, and discharge such other responsi- 

2 bilities as may be assigned to him by the select committee or 

3 the chairman. Vacancies in the membership of the select com- 

4 mittee shall not affect the authority of the remaining mem- 

5 hers to execute the functions of the select committee and 

6 shall be filled in the same manner as original appointments 

7 to it are made. 

8 (d) A majority of the members of the select committee 

9 shall constitute a quorum for the transaction of business, but 

10 the select committee may fix a lesser number as a quorum 

11 for the purpose of taking testimony or depositions. 

12 Sec. 2. That the select committee is authorized and 

13 directed to do everything necessary or appropriate to make 

14 the investigation and study specified in section 1 (a) . With- 

15 out abridging or limiting in any way the authority conferred 
1C upon the select committee by the preceding sentence, the 

17 Senate further expressly authorizes and directs the select 

18 committee to make a complete investigation and study of the 

19 activities of any and all persons or groups of persons or orga- 

20 nizations of any kind which have any tendency to reveal the 

21 full facts in respect to the following matters or questions: 

22 (1) The breaking, entering, and bugging of the 

23 headquarters or offices of the Democratic National Com- 

24 mittee in the Watergate Building in Washington, District 

25 of Columbia ; 
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(2) The monitoring by bugging, eavesdropping, 
wiretapping, or other surreptitious means of conversa- 
tions or communications occurring in whole or in part in 
the headquarters or offices of the Democratic National 
Committee in the Watergate Building in Washington, 
District of Columbia; 

(3) Whether or not any printed or typed or written 
document or paper or other material was surreptitiously 
removed from the headquarters or offices of the Demo- 
cratic National Committee in the Watergate Building in 
Washington, District of Columbia, and thereafter copied 
or reproduced by photography or any other means for 
the information of any person or political committee or 
organization ; 

(4) The preparing, transmitting, or receiving by 
any person for himself or any political committee or 
any organization of any report or information concern- 
ing the activities mentioned in subdivision (1), (2), 
or (3) of this section, and the information contained in 
any such report; 

(5) Whether any persons, acting individually or 
in combination with others, planned the activities men- 
tioned in subdivision (1), (2), (3), or (4) of this 
section, or employed any of the participants in such 
activities to participate in them, or made any payments 
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or promises of payments of money or other things of 
value to the participants in such activities or their fam- 
ilies for their activities, or for concealing the truth in 
respect to them or any of the persons having any con- 
nection with them or their activities, and, if so, the 
source of the moneys used in such payments, and the 
identities and motives of the persons planning such ac- 
tivities or employing the participants in them ; 

(6) Whether any persons participating in any of 
the activities mentioned in subdivision (1), (2), (3), 
(4) , or (5) of this section have been induced by brib- 
ery, coercion, threats, or any other means whatsoever 
to plead guilty to the charges preferred against them in 
the District Court of the District of Columbia or to 
conceal or fail to reveal any knowledge of any of the 
activities mentioned in subdivision (1), (2), (3), 
(4) , or (5) of this section, and, if so, the identities 
of the persons inducing them to do such things, and the 
identities of any other persons or any committees or 
organizations for whom they acted; 

(7) Any efforts to disrupt, hinder, impede, or sabo- 
tage in any way any campaign, canvass, or activity con- 
ducted by or in behalf of any person seeking nomination 
or election as the candidate of any political party for the 
office of President of the United States in 1972 by in- 
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1 filtrating any political committee or organization or head- 

2 quarters or offices or home or whereabouts of the person 

3 seeking such nomination or election or of any person 

4 aiding him in so doing, or by hugging or eavesdropping 

5 or wiretapping the conversations, communications, 

6 plans, headquarters, offices, home, or whereabouts of the 

7 person seeking such nomination or election or of any 

8 other person assisting him in so doing, or by exercising 

9 surveillance over the person seeking such nomination or 

10 election or of any person assisting him in so doing, or by 

11 reporting to any other person or to any political com- 

12 mittee or organization any information obtained by such 

13 infiltration, eavesdropping, bugging, wiretapping, or 
It ■ surveillance; 

15 (8) Whether any person, acting individually or in 

16 ^ combination with others, or political committee or orga- 

17 nization induced any of the activities mentioned in sub- 

18 division (7) of this section or paid any of the partici- 

19 pants in any such activities for their services, and, if so, 

20 ; the identities of such persons, or committee, or organiza- 

21 tion, and the source of the funds used by them to procure 

22 or finance such activities ; 

23 (9) Any fabrication, dissemination, or publication 

24 of any false charges or other false information having 

25 the purpose of discrediting any person seeking nomina- 
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1 1 tion or election as the candidate of any political party 

2 to the office of President of the United States in 1972; 

3 (10) The planning of any of the activities men- 

4 tioned in subdivision (7), (8,), or (9) of this section, 

5 the employing of the participants in such activities, 

6 and the source of any moneys or things of value which 

7 may have been given or promised to the participants in 

8 such activities for their services, and the identities of 

9 any persons or committees or organizations which may 

10 have been involved in any way in the planning, pro- 

11 curing, and financing of such activities. 

12 (11) Any transactions or circumstances relating to 

13 the source, the control, the transmission, the transfer, 

14 the deposit, the storage, the concealment, the expendi- 

15 tui - e, or use in the United States or in any other coun- 

16 try, of any moneys or other things of value collected or 

17 received for actual or pretended use in the presidential 

18 ' election of 1972 or in any related campaign or canvass 

19 or activities preceding or accompanying such election 

20 by any person, group of persons, committee, or orga- 

21 nization of any kind acting or professing to act in behalf 

22 of any national political party or in support of or in 

23 opposition to any person seeking nomination or election 

24 to the office of President of the United States in 1972; 
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1 (12) Compliance or noncompliance with any act 

2 of Congress requiring the reporting of the receipt or dis- 

3 bursement or use of any moneys or other things of value 

4 mentioned in subdivision (11) of this section; 

5 (13) Whether any of the moneys or things of value 

6 mentioned in subdivision (11) of this section were 

7 placed in any secret fund or place of storage for use in 

8 financing any activity which was sought to be concealed 

9 from the public, and, if so, what disbursement or expend- 

10 iture was made of such secret fund, and the identities 

11 of any person or group of persons or committee or or- 

12 ganization having any control over such secret fund or 

13 the disbursement or expenditure of the same; 

14 (14) Whether any books, checks, canceled checks, 

15 • communications, correspondence, documents, papers, 

16 physical evidence, records, recordings, tapes, or mate- 

17 rials relating to any of the matters or questions the select 

18 committee is authorized and directed to investigate and 

19 study have been concealed, suppressed, or destroyed by 

20 any persons acting individually or in combination with 

21 others, and, if so, the identities and motives of any such 

22 persons or groups of persons; 

23 (15) Any other activities, circumstances, materials, 

24 or transactions having a tendency to prove or disprove 

25 that persons acting either individually or in combination 
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1 with others, engaged in any illegal, improper, or un- 

2 ethical activities in connection with the presidential 

3 election of 1972 or any campaign, canvass, or activity 

4 related to such election; 

5 (16) Whether any of the existing laws of the 

6 United States are inadequate, either in their provisions 

7 or manner of enforcement to safeguard the integrity or 

8 purity of the process by which Presidents are chosen. 

9 Sec. 3. (a) To enable the select committee to make 

10 the investigation and study authorized and directed by this 

11 resolution, the Senate hereby empowers the select committee 

12 as an agency of the Senate ( 1 ) to employ and fix the com- 

13 pensation of such clerical, investigatory, legal, technical, and 

14 other assistants as it deems necessary or appropriate; (2) to 

15 sit arid act at any time or place during sessions, recesses, and 

16 adjournment periods of the Senate; (3) to hold hearings for 

17 taking testimony on oath or to receive documentary or physi- 

18 cal evidence relating to the matters and questions it is author- 

19 ized to investigate or study; (4) to require by subpena or 

20 otherwise the attendance as witnesses of any persons who 

21 the select committee believes have knowledge or information 

22 concerning any of the matters or questions it is authorized to 

23 investigate and study; (5) to require by subpena or order 

24 any department, agency, officer, or employee of the execu- 

25 tive branch of the United States Government, or any private 
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1 person, firm, or corporation, or any officer or former officer 

2 or employee of any political committee or organization to 

3 produce for its consideration or for use as evidence in its 

4 investigation and study any books, checks, canceled checks, 

5 correspondence, communications, document, papers, physical 

6 evidence, records, recordings, tapes, or materials relating to 

7 any of the matters or questions it is authorized to investigate 

8 and study which they or any of them may have in their 

9 custody or under their control; (6) to make to the Senate 

10 any recommendations it deems appropriate in respect to the 

11 willful failure or refusal of any person to appear before it in 

12 obedience to a subpena or order, or in respect to the willful 

13 failure or refusal of any person to answer questions or give 

14 testimony in his character as a witness during his appearance 

15 before it, or in respect to the willful failure or refusal of any 

16 officer or employee of the executive branch of the United 

17 States Government or any person, firm, or corporation, or any 

18 officer or former officer or employee of any political committee 

19 or organization, to produce before the committee aiiy books, 

20 checks, canceled checks, correspondence, communications, 

21 document, financial records, papers, physical evidence, rec- 

22 ords, recordings, tapes, or materials in obedience to any sub- 

23 pena or order; (7) to take depositions and other testimony on 

24 oath anywhere within the United States or in any other 

25 country; (8) to procure the temporary or intermittent serv- 
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1 ices of individual consultants, or organizations thereof, in the 

2 same manner and under the same conditions as a standing 

3 committee of the Senate may procure such services under 

4 section 202 (i) of the Legislative Reorganization Act of 

5 1946; (9) to use on a reimbursable basis, with the prior 

6 consent of the Government department or agency concerned 

7 and the Committee on Rules and Administration, the serv- 

8 ices of personnel of any such department or agency ; (10) to 

9 use on a reimbursable basis or otherwise with the prior con- 

10 sent of the chairman of any other of the Senate committees 

11 or the chairman of any subcommittee of any committee of 

12 the Senate the facilities or services of any members of the 

13 staffs of such other Senate committees or any subcommittees 

14 of such other Senate committees whenever the select coin- 

15 mittee or its chairman deems that such action is necessary or 

16 appropriate to enable the select committee to make the in- 

17 vestigation and study authorized and directed by this rssolu- 

18 tion ; (11) to have access through the agency of any mem- 

19 hers of the select committee or any of its in vestigatory or 

20 legal assistants designated by it or its chairman or the rank - 

21 ing mi nority memb e r , chief majority counsel, minority coun- 

22 seh or any of its investigatory assistants jointly designated by 

23 the chairman and the ranking minority member to any data, 

24 evidence, information, report, analysis, or document or papers 

25 relating to any of the matters or questions which it is author- 
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1 ized and directed to investigate and study in the custody or 

2 under the control of any department, agency, officer, or em- 

3 ployee of the executive branch of the United States Govern- 

4 ment having the power under the laws of the United States 

5 to investigate any alleged criminal activities or to prosecute 

6 persons charged with crimes against the United States which 

7 will aid the select committee to prepare for or conduct the 

8 investigation and study authorized and directed by this reso- 

9 lution; and (12) to expend to the extent it determines nec- 

10 essary or appropriate any moneys made available to it by the 

11 Senate to perform the duties and exercise the powers con- 

12 ferred upon it by this resolution and to make the investigation 

13 and study it is authorized by this resolution to make. 

14 (b) Subpenas may be issued by the select committee 

15 acting through the chairman or any other member desig- 

16 nated by him, and may be served by any person designated 

17 by such chairman or other member anywhere within the 

18 borders of the United States. The chairman of the select 

19 committee, or any other member thereof, is hereby author- 

20 ized to administer oaths to any witnesses appearing before 

21 the committee. 

22 (c) In preparing for or conducting the investigation and 

23 study authorized and directed by this resolution, the select 

24 committee shall be empowered to exercise the powers con- 

25 ferred upon committees of the Senate by section 6002 of title 
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1 18 of the United States Code or any other Act of Congress 

2 regulating the granting of immunity to witnesses. 

3 Sec. 4. The select committee shall have authority to 

4 recommend the enactment of any new congressional legis- 

5 lation which its investigation considers it is necessary or 

6 desirable to safeguard the electoral process by which the 

7 President of the United States is chosen. 

8 Sec. 5. The select committee shall make a final report of 

9 the results of the investigation and study conducted by it 

10 pursuant to this resolution, together with its findings and 

11 its recommendations as to new congressional legislation it 

12 deems necessary or desirable, to the Senate 1 at the earliest 

13 practicable date, but no later than February 28, 1974. The 

14 select committee may also submit to the Senate such interim 

15 reports as it considers appropriate. After submission of its 

16 final report, the select committee shall have three calendar 

17 months to close its affairs, and on the expiration of such 

18 three calendar months shall cease to exist. 

19 Sec. 6. The expenses of the select committee through 

20 February 28, 1974, under this resolution shall not exceed 

21 $500,000, of which amount not to exceed $25,000 shall be 

22 available for the procurement of the services of individual 

23 consultants or organizations thereof. Such expenses shall be 

24 paid from the contingent fund of the Senate upon vouchers 

25 approved by the chairman of the select committee. 
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1 The minority members of the select committee shall have one- 

2 third of the professional staff of the select committee ( includ- 

3 iny a minority counsel) and such part of the clerical staff 

4 as may be adequate. 



93d CONGRESS 
1st Session 


s. RES. 60 

RESOLUTION 

To establish a select committee of the Senate to 
conduct an investigation and study of the 
extent, if any, to which illegal, improper, or 
unethical activities were engaged in by any 
persons, acting individually or in combina- 
tion with others, in the presidential election 
of 1972, or any campaign, canvass, or other 
activity related to it. 

By Mr. Ervin and Mr. Mansfield 
February 5, 1973 

Ordered to be placed on the calendar 
February 7, 1973 

Considered, amended, and agreed to 
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93d congress 
1st Session 


S. RES. 95 


IN TEE SENATE OE THE UNITED STATES 

April 6, 1973 

Mr. Ervin submitted the following resolution : which was considered and 

agreed to 


RESOLUTION 

To amend S. Res. 60, of Ninety-third Congress, first session. 

1 liesolved, That S. Res. 60, Ninety-third Congress, be 

2 amended as follows: in section 3 (a) — 

3 1. Renumber subsection (12) as subsection (13). 

4 2. Insert the following between the at the end 

5 of subsection (11) and renumbered subsection (13) : 

6 “(12) to procure either through assignment by the 

7 Rules Committee or by renting such offices and other 

8 space as may be necessary to enable it and its staff to 

9 make and conduct the investigation and study authorized 
10 and directed by this resolution;”, 
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93i> CONGRESS 
1st Session 


S. RES. 95 


RESOLUTION 

To amend S. Res. 60, of Ninety-third Congress, 
first session. 


By Mr. Ervin 


April 6, 1973 

Considered and agreed to 
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93d CONGRESS 
1st Session 


S. RES. 132 


IN THE SENATE OE THE UNITED STATES 

June 25, 1973 

Mr. Ervin (for himself and Mr. Baker) submitted the following resolution; 
which was considered and agreed to 


RESOLUTION 


To increase the sums allotted to the Senate Select Committee on 
Presidential Campaign Activities for the expenses of conduct- 
ing the investigation and study authorized and directed by 
Senate Resolution 60 which was adopted on February 7, 
1973. 


1 Resolved, - 

2 Section 1 . That the first sentence of section 6 of Senate 

3 Resolution 60, which was adopted on February 7, 1973, is 

4 hereby changed to read as follows: “The expenses of the 

5 select committee through Februai'y 28, 1974, under this res- 

6 olution shall not exceed $1,000,000, of which amount not 

7 to exceed $40,000 shall be available for the procurement 

8 of the services of individual consultants or organizations 

9 thereof.” 


V 
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1st Session 


s. RES. 132 


RESOLUTION 

To increase the sums allotted to the Senate 
Select Committee on Presidential Campaign 
Activities for the expenses of conducting the 
investigation and study authorized and di- 
rected by Senate Resolution 60 which was 
adopted on February 7, 1973. 


By Mr. Ervin and Mr. Baker 


Junk 25, 1973 
Considered and agreed to 
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93d CONGRESS 
1st Session 


S. RES. 181 


IN THE SENATE OF THE UNITED STATES 

October 10, 1973 

Mr. Ervin (for himself and Mr. Raker) submitted the following resolution; 
which was considered and agreed to 


RESOLUTION 

Authorizing the chairman of the Senate Select Committee on 
Presidential Campaign Activities to testify and produce 
committee records before the United States District Court 
for the Southern District of New York pursuant to sub- 
poenas issued in a criminal case pending in such court. 

Whereas the Senate finds: 

1. That a criminal case entitled United States of Amer- 
ica vs. John N. Mitchell, Maurice Stans, and others, which 
is numbered 73 Cr. 439 (LPG) and which involves a 
campaign contribution for $250,000 allegedly made by 
Robert Yesco, is pending in the United States District Court 
for the Southern District of New York ; 

2. That Senator Sam J. Ervin, Jr., (who is hereafter 
called Senator Ervin) , Chairman of the Senate Select Com- 
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mittee on Presidential Campaign Activities (which is here- 
after called the Select Committee) , has been served with 
three subpoenas issued by a deputy clerk of said District 
Court upon the application of John N. Mitchell and Maurice 
Stans commanding him to appear before said District Court 
at Foley Square, room 906, in the city of New York on 
October 23, 1973, at 10 o’clock a.m. to testify in the afore- 
said criminal case and to bring with him various things 
allegedly in the possession of the Select Committee, which 

are described in the several subpoenas ; 

3. That the things mentioned in the first subpoena are 

described in it as follows: “All records, tape recordings, 
notes, memoranda of conversations, interviews or testimony 
in executive session of the Committee conducted by Com- 
mittee members, counsel, or staff of John W. Dean, III, 
which relate in whole or in part, directly or indirectly to the 
following: (a) The $250,000 contribution from Robert 
Vesco; (b) That portion of the SEC investigation bearing 
on the $250,000 contribution, and (c) Dealings with the 
SEC, Department of Justice, United States Attorney- 
Southern District of New York.”; 

4. That the things mentioned in the second subpoena are 
described in it as follows: “All records, tape recordings, 
notes, memoranda of conversations, interviews or testimony 
in executive session of the Committee conducted by Commit- 
tee members, counsel, or staff of Hugh Sloan which relate 
in whole or in part, directly or indirectly to the following: 
(a) The $250,000 contribution from Robert Yesco; (b) 
That portion of the SEC investigation bearing on the 
$250,000 contribution; and (c) Dealings with the SEC, 
Department of Justice, United States Attorney — Southern 
District of New York.” ; 
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5. That the things mentioned in the third subpoena are 
described in it as follows: “All reports, files, records, notes, 
memoranda, and other tangible evidence of contributions, 
donations or gifts in excess of $1,000 made to all candidates 
in the 1972 Presidential Campaign of either the Republican 
or the Democratic Party, including but not limited to pri- 
maries, which specify or relate to the following: (a) The 
names and addresses of the contributors and recipients; (b) 
The dates of all such contributions; and (c) The manner of 
payment of such contributions, whether it be by a check, 
cash, security or some other form of payment.”; 

6. That Senator Ervin believes it is the duty of all per- 
sons to cooperate with the courts in the administration of 
criminal justice, and for this reason asks the Senate for 
authority to appear and testify in person on the trial of said 
criminal case if the defendants, John N. Mitchell and Maurice 
Stans, so desire, despite the fact that he is not aware of any 
personal knowledge which would make him a competent 
witness on the trial ; 

7. That the Select Committee did not investigate the 
contribution of $250,000 allegedly made by Robert Veseo 
or collect any information relating to it because it understood 
that the defendants, John N. Mitchell and Maurice Stans, 
were indicted in the pending criminal case on some charge 
arising out of such contribution, and because it refrains from 
investigating matters covered by pending indictments; 

8. That for this reason, the Select Committee does not 
have in its custody, control or possession any of the. tilings 
described in the first and second subpoenas ; 

9. That the Select Committee is virtually without any 
original reports, records, or memoranda of any kind relating 
to campaign contributions but does have in its possession 
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enormous quantities of following: (a) Copies made by its 
investigators from original reports, records, and memoranda 
relating to campaign contributions now in the possession of 
others; (b) Notes of interviews of numerous persons con- 
ducted by committee investigators; and (c) Notes made by 
committee investigators for the purpose of refreshing their 
recollection in respect to what their oral investigations 
revealed ; 

10. That since the third subpoena makes no distinction 
between the originals and copies of reports, records, and 
memoranda, the Select Committee believes that it may have 
in its possession copies of reports, records, and memoranda 
called for by the third subpoena ; but the Select Committee 
is unable to determine without further enlightenment whether 
any of these copies of reports, records, or memoranda are 
relevant to any of the issues joined in the aforesaid criminal 
case; 

11. That all members of the Select Committee believe 
that it is their duty to cooperate with the courts in their 
administration of criminal justice, and for this reason they are 
desirous of having the Select Committee and its Chairman 
make available to the defendants, John N. Mitchell and 
Maurice Stans, any of the copies of reports, records, and 
memoranda in the possession of the Select Committee which 
are relevant to the issues involved in the aforesaid criminal 
case; 

12. That the Senate believes that the most appropriate 
method by which such relevancy can be ascertained is by 
consultation between the Select Committee and counsel for 
the defendants, John N. Mitchell and Maurice Stans, or 
by preliminary orders entered by the said District Court 
upon appropriate motions made by the Select Committee; 
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13. That all of the members of the Seledt Committee are 
desirous that the Senate adopt this resolution: Now, there- 
fore, be it 

1 Resolved, That the Senate hereby authorizes Senator 

2 Ervin to appear and testify in person before the United 

3 States District Court for the Southern District of New 

4 York in the aforesaid criminal case in the event the defend- 

5 ants, John N. Mitchell and Maurice Stans, desire him to 

6 do so. 

7 Sec. 2. That the Senate hereby authorizes Senator 

8 Ervin to make return to the first and second subpoenas stat- 

9 ing that the Select Committee does not have in its possession 

10 any of the things described in them. 

11 Sec. 3. That the Senate hereby authorizes Senator 

12 Ervin, as Chairman of the Select Committee to produce 

13 before the United States District Court for the Southern 

14 District of New York on the trial of the aforesaid criminal 
1* case the originals or copies of any reports, records, or memo- 
ir randa mentioned in the third subpoena which may be rele- 
17 vant to the issues involved in the aforesaid criminal case; 

1® Sec. 4. That the Senate authorizes the Select Commit- 
1® tee to ascertain by consultation with coimsel for the defend- 
2° ants, John N. Mitchell and Maurice Stans, or by motions in 
2 1 the United States District Court for the Southern District 
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1 of New York the relevancy, if any, to the issues involved in 

2 the aforesaid criminal case of any of the things in the pos- 
2 session of the Select Committee which are described in the 
4 third subpoena. 



93d CONGRESS 
1st Session 


S. RES. 181 


RESOLUTION 

Authorizing the chairman of the Senate Select 
Committee on Presidential Campaign Ac- 
tivities to testify and produce committee 
records before the United States District 
Court for the Southern District of New York 
pursuant to subpoenas issued in a criminal 
case pending in such court. 


By Mr. Ervin and Mr. Baker 


Ootorek 10, 1973 
Considered and agreed to 
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• s “ S. RES, 194 


IN THE SENATE OF THE UNITED STATES 

November 2, 1973 

Mr. Ervin (for himself, Mr. Baker, Mr. Gurnet, Mr. Inouye, Mr. Montoya, 
Mr. Talmadge, and Mr. Weicker) submitted the following resolution; 
which was ordered to be placed on the calendar 

November 7, 1973 
Considered and agreed to 


RESOLUTION 

Relating to S. Res. 60. 

1 Resolved, That — 

2 Section I. By S. Res. 60, Ninety-third Congress, first 

3 session (1973), section 3(a) (5), the Select Committee on 

4 Presidential Campaign Activities was and is empowered to 

5 issue subpenas for documents, tapes, and other material to 

6 any officer of the executive branch of the United States Gov- 

7 emment. In view of the fact that the President of the United 

8 States is, as recognized by S. Res. 60, an officer of the 

9 United States, and was a candidate for the office of President 

10 in 1972 and is therefore a person whose activities the select 

11 committee is authorized by S. Res. 60 to investigate, it is 
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1 the sense of the Senate that the select committee’s issuance 

2 on July 23, 1973, of two subpenas duces tecum to the Pres- 

3 ident for the production of tapes and other materials was 

4 and is fully authorized by S. Res. 60. Moreover, the Senate 

5 hereby approves and ratifies the committee’s issuance of 

6 these subpenas. 

7 Sec. 2. On August 9, 1973, the select committee and its 

8 members instituted suit against the President of the United 

9 States in the United States District Court for the District of 

10 Columbia to achieve compliance with the two subpenas ref- 

11 erenced in section 1 above, and since that time, in both the 

12 district court and the United States Court of Appeals for the 

13 District of Columbia Circuit, have actively pursued this litiga- 

14 tion. It is the sense of the Senate that the initiation and pur- 

15 suit of this litigation by the select committee and its members 

16 was and is fully authorized by applicable custom and law, 

17 including the provisions of S. Res. 262, Seventieth Congress, 

18 first session (1928). In view of the entirely discretionary 

19 provisions of section 3 (a) (6) of S. Res. 60, it is further 

20 the sense of the Senate that the initiation of this lawsuit did 

21 not require the prior approval of the Senate. Moreover, the 

22 Senate hereby approves and ratifies the actions of the select 

23 committee in instituting and pursuing the aforesaid litigation. 

24 Sec. 3. The select committee and its members, by issuing 

25 subpenas to the President and instituting and pursuing litiga- 
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1 tion to achieve compliance with those subpenas, were and 

2 are acting to determine the extent of possible illegal, im- 

3 proper, or unethical conduct in connection with the Pres- 

4 idential campaign and election of 1972 by officers or 

5 employees of the executive branch of the United States Gov- 

6 eminent or other persons. It is the sense of the Senate that, 

7 in so doing, the select committee and its members were and 

8 are engaged in the furtherance of valid legislative purposes, 

9 to wit, a determination of the need for and scope of corrective 

10 legislation to safeguard the processes by which the President 

11 of the United States is elected and, in that connection, the 

12 informing of the public of the extent of illegal, improper, or 

13 unethical activities that occurred in connection with the 

14 Presidential campaign and election of 1972 and the involve- 

15 ment of officers or employees of the executive branch or 

16 others therein. It is further the sense of the Senate that the 

17 materials sought by the committee’s subpenas are of vital 

18 importance in determining the extent of such involvement 

19 and in determining the need for and scope of corrective 

20 legislation. 
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RESOLUTION 

Relating to S. Res. 60. 

By Mr. Ervin, Mr. Baker, Mr. Gurney, Mr. 
Inouye, Mr. Montoya, Mr. Talmadge, and 
Mr. Weicker 

November 2,1973 

Ordered to be placed on the calendar 
November 7, 1973 
Considered and agreed to 
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93d CONGRESS 
1st Session 


S. RES. 209 


IN THE SENATE OE THE UNITED STATES 

December 1,1973 

Mr. Ervin ( for himself and Mr. Baker) submitted the following resolution ; 
which was ordered to be placed on the calendar 

December 4, 1973 
Considered and agreed to 


RESOLUTION 

To increase the sums allotted to the Senate Select Committee 
on Presidential Campaign Activities for the expenses of 
conducting the investigation and study authorized and di- 
rected by S. Res. 60 which was adopted on February 7, 
1973. 

1 Resolved, That the first sentence of section 6 of S. Res. 

2 60, which was adopted on February 7, 1973, is hereby 

3 changed to read as follows: “The expenses of the select 

4 committee through February 28, 1974, under this resolu- 

5 tion shall not exceed $1,500,000, of which amount not to 

6 exceed $50,000 shall be available for the procurement of the 

7 services of individual consultants or organizations thereof.”, 

V 
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93d CONGRESS 
1st Session 


S. RES. 209 


RESOLUTION 

To increase the sums allotted to the Senate 
Select Committee on Presidential Campaign 
Activities for the expenses of conducting the 
investigation and study authorized and di- 
rected by S. Ees. 60 which was adopted on 
February 7, 1978. 


By Mr. Ervin and Mr. Baker 
December 1,1973 

Ordered to be placed on the calendar 
December 4, 1973 
Considered and agreed to 
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93d CONGRESS 
2d Session 


S. RES. 286 


[Report No. 93-716] 


IN THE SENATE OF THE UNITED STATES 

February 19, 1974 

Mr. Ervin (for himself and Mr. Baker) submitted the following resolution; 
which was referred to the Committee on Rules and Administration 

February 28, 1974 

Reported by Mr. Cannon, without amendment 

March 1, 1974 
Considered and agreed to 


RESOLUTION 

To increase the sums allotted to the Senate Select Committee on 
Presidential Campaign Activities. 

1 Resolved, That the first sentence of section 6 of S. Ees. 

2 60, which was adopted on February 7, 1973, is hereby 

3 changed to read as follows: “The expenses of the select 

4 committee through May 28, 1974, under this resolution 

5 shall not exceed $1,800,000, of which amount not to 

6 exceed $70,000 shall be available for the procurement of the 

7 services of individual consultants or organizations thereof.” 


V 




93d CONGRESS 
2d Session 


S. RES. 286 

[Report No. 93—716] 


RESOLUTION 

To increase the sums allotted to the Senate Se- 
co lect Committee on Presidential Campaign 

^ Activities. 


By Mr. Ervin and Mr. Baker 
February 19,1974 

Referred to the Committee on Rules and Administration 
February 28, 1974 
Reported without amendment 
March 1,1974 
Considered and agreed to 
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93n CONGRESS 
2d Session 


S. RES. 287 


IN THE SENATE OE THE UNITED STATES 

February 19,1974 

Mr. Ervin (for himself and Mr. Raker) submitted the following resolution; 
which was considered and agreed to 


RESOLUTION 

To extend until May 28, 1974, tlic time of the Senate Select 
Committee on Presidential Campaign Activities, which was 
created by S. Res. 60, for making its final report and recom- 
mendations to the Senate. 

1 Resolved, That the first sentence of section 5 of S. Res. 

2 60 be amended to read as follows: “The select committee 

3 shall make a final report of the results of the investigation 

4 and study conducted by it pursuant to this resolution, to- 

5 gether with its findings and recommendations as to new 

6 congressional legislation it deems necessary or desirable, to 

7 the Senate at the earliest practicable date, but no later than 

8 May 28, 1974.” 


V 
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RESOLUTION 

To extend until May 28, 1974, the time of the 
co Senate Select Committee on Presidential 

Campaign Activities, which was created by 
S. Res. 60, for making its final report and 
recommendations to the Senate. 

By Mr. Ervin and Mr. Baker 


February 19, 1974 
Considered and agreed to 
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93d CONGRESS 
2d Session 


S. RES. 288 


IN THE SENATE OE THE UNITED STATES 

February 21 (legislative day. February 19), 1974 
Mr. Ervin submitted the following resolution; which was considered and 
agreed to; preamble agreed to 


RESOLUTION 

To authorize the dissemination of certain information to the 
Internal Revenue Service by the Senate Select Committee 
on Presidential Campaign Activities; and the inspection 
by the Select Committee on Presidential Campaign Activi- 
ties of certain income tax returns, applications for tax ex- 
emption, and related documents held by the Internal Rev- 
enue Service. 

Whereas the Internal Revenue Service, in furtherance of certain 
on-going investigations, has requested information from the 
Senate Select Committee on Presidential Campaign Activi- 
ties ; and 

Whereas, it has come to the attention of the Senate Select 
Committee on Presidential Campaign Activities that the 
Internal Revenue Service has, in the course of the afore- 
mentioned on-going investigations discovered information 
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which relates directly to the Senate investigation being con- 
ducted by the Senate Select Committee on Presidential 
Campaign Activities pursuant to Senate Resolution 60 (93d 
Congress, 1st session) . Now, therefore, he it 

1 Resolved, That the Senate authorizes the Select Com- 

2 inittee on Presidential Campaign Activities to make avail- 

3 able to the Internal Revenue Service such information re- 

4 quested by that agency ; and be it further 

5 Resolved, That in accordance with the provisions of 
(j sections 6103(d) and 6104(a) (2) of the Internal Rev- 

7 enue Code of 1954, the Senate authorizes the Select Corn- 

8 mittee on Presidential Campaign Activities to investigate, 

9 receive and inspect" any data, documents or other informa- 

10 tion held by the Internal Revenue Service which relates 

11 directly to that investigation presently being conducted by 

12 the Internal Revenue Service and by the Senate Select Com- 

13 mittee on Presidential Campaign Activities as authorized 

14 by Senate Resolution 60 (93d Congress, 1st session) . 



93d CONGRESS 
2d Session 


S. RES. 288 


RESOLUTION 

To authorize the dissemination of certain infor- 
mation to the Internal Revenue Service by 
the Senate Select Committee on Presidential 
Campaign Activities; and the inspection by 
the Select Committee on Presidential Cam- 
paign Activities of certain income tax re- 
turns, applications for tax exemption, and 
related documents held by the Internal Rev- 
enue Service. 


By Mr. Ervin 


February 21 (legislative day, February 19), 1974 
Considered and agreed to ; preamble agreed to 
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2d Session' 


S. CON. RES. 86 


> 

IN THE SENATE OF THE UNITED STATES 


May 15,1974 

Mr. Ervin submitted the following concurrent resolution; which was referred 
to the Committee on Rules and Administration 


CONCURRENT RESOLUTION 

Authorizing the printing of additional copies of the hearings and 
final report of the Senate Select Committee on Presidential 
Campaign Activities. 

1 Resolved by the Senate (the House of Representatives 

2 concurring) , That the authorization (pursuant to S. Con. 

3 Res. 29, Ninety-third Congress, agreed to June 28, 1973) 

4 for the Senate Select Committee on Presidential Cam- 

5 paign Activities to have printed for its use five thousand 

6 additional copies of its hearings on illegal, improper, or un- 

7 ethical activities during the Presidential election of 1972 he 

8 extended through the duration of its existence as a select 

9 committee. 

10 Sec. 2. There shall be printed for the use of the Senate 

11 Select Committee, on Presidential Campaign Activities six 

12 thousand additional copies of its final report to the Senate. 

V 
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CONCURRENT RESOLUTION 

CO Authorizing the printing of additional copies of 

the hearings and final report of the Senate 
Select Committee on Presidential Campaign 
Activities. 

By Mr. Ervin 


May 15, 1974 

Referred to tlio Committee on Rules and Administration 
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93d CONGRESS 
2d Session 


S. RES. 327 


IN THE SENATE OF THE UNITED STATES 

May 20, 1974 

Mr. Ervin (for himself and Mr. Baker) submitted the following resolution; 
which was ordered to be placed on the calendar 

May 21, 1974 
Considered and agreed to 


RESOLUTION 

To extend the time of the Senate Select Committee on Presiden- 
tial Campaign Activities for making its final report to the 
Senate, and for prosecuting its judicial action against the 
President for certain taped recordings. 

1 Resolved, That section 5 of S. Res. 60, which was 

2 adopted February 7, 1973, is hereby amended to read as 

3 follows: “The select committee shall make a final report of 

4 the results of the investigation and study conducted by it 

5 pursuant to this resolution, together with its findings and such 

6 legislative proposals as it deems necessary or desirable, to 

7 the Senate at the earliest practicable date, but no later than 

8 June 30, 1974. The select committee may also submit to 

9 the Senate such interim reports as it considers appropriate. 


V 
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1 After submission of its final report, the select committee 

2 shall have three calendar months to close its affairs, and on 

3 the expiration of such three calendar months shall cease to 

4 exist: Provided, however, That in case ‘the judicial action 

5 brought by the select committee against the President to ob- 

6 tain specified taped recordings of conversations in which the 

7 President and his former aide, John W. Dean, participated is 

8 not finally adjudicated before the expiration of such three 

9 calendar months, the select committee shall continue in exist- 

10 ence thereafter until thirty days subsequent to the occurrence 

11 of one of these alternative events, namely, the judicial action 

12 is finally adjudicated adversely to the select committee, or the 

13 specified taped recordings are actually received by the select 

14 committee pursuant to the final adjudication of such judicial 

15 action or otherwise. In case the last event occurs, the select 

16 committee is empowered to report to the Senate an adden- 

17 dum to its final report setting forth findings and legislative 
IS recommendations based on what the taped recordings 
19 disclose.”. 
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RESOLUTION 

To extend the time of the Senate Select Com- 
^ mittee on Presidential Campaign Activities 

-sH for making its final report to the Senate, and 

for prosecuting its judicial action against 
the President for certain taped recordings. 

By Mr. Ervin and Mr. Baker 
Mat 20, 1974 

Ordered to be placed on the calendar 
May 21, 1974 

Considered and agreed to 




RULES OF PROCEDURE 

FOR THE 

SELECT COMMITTEE ON 
PRESIDENTIAL CAMPAIGN 
ACTIVITIES 


1. Preliminary investigations may be in- 
itiated by the committee staff with the ap- 
proval of the Chairman or at his direction. 

2. Committee hearings or meetings shall 
be conducted by the Chairman or member 
designated by the Chairman. 

3. The Chairman shall give each member 
written notice of the subject of and scope of 
any hearings 24 hours prior to the time such 
hearing is to begin within the District of 
Columbia; otherwise 48 hours prior thereto. 
No hearings shall then be held if any member 
objects unless upon the subsequent approval 
of the majority of the committee. 

4. The Chairman shall have authority to 
call meetings of the committee which author- 
ity he may delegate to any other member. 
Members shall have at least 24 hours notice of 
any meeting of the committee within the Dis- 
trict of Columbia; otherwise 48 hours prior 
thereto. 


Should a majority of the members re- 
quest the Chairman in writing to call a 
meeting of the committee and should the 
Chairman fail to call such meeting with- 
in 10 days thereafter, such majority may 
call a meeting by filing a written notice 
with the Clerk who shall promptly notify 
each member of the committee in writ- 
ing. If the Chairman is not present at 
any such meeting, and has not desig- 
nated another member to conduct the 
meeting, the ranking majority member 
present shall preside. 

5. A quorum for the transaction of com- 
mittee business shall consist of a majority of 
the committee members. Unless otherwise 
specified in these rules, decisions of the com- 
mittee shall be by a majority of votes cast. 
For the purpose of hearing witnesses, taking 
testimony, and receiving evidence, a quorum 
will consist of one Senator. 

6. No person shall be allowed to be present 
during a hearing or meeting held in executive 
session except members and employees of the 
committee, the witness and his counsel, 
stenographers, or interpreters of the com- 
mittee. Other persons whose presence is re- 
quested or consented to by the majority of the 
members of the committee present may be 
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admitted to such sessions. 

7. It shall be the duty of the Clerk and staff 
director to keep or cause to be kept a record of 
all committee proceedings, including the rec- 
ord of votes on any matter on which a record 
vote is taken and of all quorum calls together 
with all motions, points of order, parlia- 
mentary inquiries, rulings of the chair and 
appeals therefrom. The record shall show 
those members present at each meeting. Such 
record shall be available to any member of the 
committee upon request. 

8. A vote by any member of the committee 
with respect to any measure or matter being 
considered by the committee may be cast by 
proxy providing the proxy authorization is in 
writing to the Chairman, designating the 
person who is to execute the proxy authori- 
zation, and is limited to a specific measure or 
matter and any amendments pertaining 
thereto. Proxies shall not be considered for 
the establishment of a quorum. 

9. Subpenas for attendance of witnesses 
and the production of memoranda, docu- 
ments, and records may be issued by the 
Chairman or any other member designated by 
him, and may be served by any person desig- 
nated by such Chairman or member. Authori- 
zation for the issuance of a subpena shall be 
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given by the Chairman or Vice Chairman of 
the committee, or both, or by the majority of 
the members of the committee present at a 
meeting, if either the Chairman or Vice 
Chairman or both requests that the authori- 
zation for the issuance of any particular sub- 
pena or subpenas be decided by the committee. 

10. Each subpena shall be accompanied by 
a copy of the Senate resolution authorizing 
the investigation with respect to which the 
witness is summoned to testify or to produce 
papers. 

11. Witnesses shall be subpenaed at a rea- 
sonably sufficient time in advance of any 
hearing in order to give the witness an oppor- 
tunity to prepare for the hearing, employ 
counsel should he so desire, and/or produce 
documents, books, records, memoranda, and 
papers called for by a subpena duces tecum. 
The committee shall determine, in each par- 
ticular instance, what period of time consti- 
tutes reasonable notice; however in no case 
shall it be less than 24 hours. 

12. Except when publication is authorized 
by the Chairman, no member of the committee 
or staff shall make public the name of any 
witness subpenaed before the committee or 
release any information to the public relating 
to a witness under subpena or the issuance of 
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a subpena prior to the time and date set for 
his appearance. 

13. All witnesses appearing before the 
committee, pursuant to subpena, shall be 
furnished a printed copy of the rules of pro- 
cedure of the committee. 

14. All witnesses at public or executive 
investigative hearings shall give all testimony 
under oath or affirmation which shall be ad- 
ministered by the Chairman or a member of 
the committee. 

15. The time and order of interrogation of 
witnesses appearing before the committee 
shall be controlled by the Chairman. Interro- 
gation of witnesses at committee hearings 
shall be conducted by committee members and 
authorized committee staff personnel only. 

16. Any objection raised by a witness or 
his counsel to procedures or to the admissibil- 
ity of testimony and evidence shall be ruled 
upon by the Chairman or presiding member 
and such rulings shall be the rulings of the 
committee, unless a disagreement thereon is 
expressed by a majority of the committee 
present. In the case of a tie, the rule of the 
Chair will prevail. 

17. Any witness desiring to make a pre- 
pared or written statement for the records of 
the proceedings shall file a copy of such state- 
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ment with the counsel of the committee 24 
hours in advance of the hearings at which the 
statement is to be presented, unless the Chair- 
man waives the requirement. All such state- 
ments or portions thereof so received which 
are relevant and germane to the subject of 
investigation may, at the conclusion of the 
testimony of the witness and with the ap- 
proval of a majority of the committee mem- 
bers be inserted in the official transcript of 
the proceedings. 

18. A witness may make a statement, 
which shall be brief and relevant to the sub- 
ject matter of his examination, at the begin- 
ning and conclusion of his testimony. Each ^ 
such statement shall not exceed three minutes 
unless an extension of time is authorized by 

the Chairman. However, statements which 
take the form of personal attacks by the wit- 
ness upon the motives of the committee, the 
personal character of any members of the 
Congress or of the committee staff, and 
intemperate statements, are not deemed to 
be relevant or germane, shall not be made, 
and may be stricken from the record of the 
proceedings. 

19. All witnesses at public or executive 
hearings shall have the right to be accom- 
panied by counsel. Any witness who desires 
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counsel but who is unable to secure counsel 
may inform the committee at least 24 hours in 
advance of his appearance of his inability to 
retain counsel and the committee will en- 
deavor to secure voluntary counsel for the 
witness. However, failure to secure counsel 
will not excuse the witness from appearing. 

20. Counsel retained by any witness and 
accompanying such witness shall be per- 
mitted to be present during the testimony of 
such witness at any public or executive hear- 
ing. The sole and exclusive prerogative of the 
counsel shall be to advise such witness while 
he is testifying of his legal rights and consti- 
tutional rights. Provided, however, that any 
Government officer or employee being inter- 
rogated by the staff or testifying before the 
committee and electing to have his personal 
counsel present shall not be permitted to 
select such counsel from the employees or 
officers of any Government agency. 

21. A witness shall not be excused from 
testifying in the event his counsel is not pres- 
ent or is ejected for contumacy or disorderly 
conduct; nor shall counsel for the witness 
coach the witness, answer for the witness, or 
put words in the witness’ mouth. The failure 
of any witness to secure counsel shall not 
excuse such witness from attendance in re- 


sponse to subpena. 

22. At the conclusion of the interrogation of 
his client, counsel shall be permitted to make 
such reasonable and pertinent requests upon 
the committee, including the testimony of 
other witnesses or presentation of other evi- 
dence, as he shall deem necessary to protect 
his client’s rights. These requests shall be 
ruled upon by the committee members 
present. 

23. Counsel for witnesses shall conduct 

himself in a professional, ethical, and proper 
manner. His failure to do so shall, upon a 
finding to that effect by a majority of the com- 
mittee members present, subject such counsel o < 

to disciplinary action which may include o' 

warning, censure, removal of counsel from 

the hearing room, or a recommendation of 
contempt proceedings. 

24. There shall be no direct or cross-exami- 
nation by counsel appearing for a witness. 
However, the counsel may submit in writing 
any questions he wishes propounded to his 
client or to any other witness. With the con- 
sent of the majority of the members present, 
such question or questions shall be put to the 
witness by the Chairman, by another member 
or by counsel of the committee either in the 
original form or in modified language. The 
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decision of the committee as to the admis- 
sibility of questions submitted by counsel for 
a witness, as well as their form, shall be final. 

25. Any person who is the subject of an 
investigation in public hearings may submit 
to the Chairman questions in writing for the 
cross-examination of the witnesses. Their 
formulation and admissibility shall be de- 
cided by the committee in accordance with 
rule 25. 

26. Any person whose name is mentioned 
or who is specifically identified, and who be- 
lieves that testimony or other evidence pre- 
sented at a public hearing, or comment made 
by the committee member or counsel, tends to 
defame him or otherwise adversely affect his 
reputation, may (a) request to appear per- 
sonally before the committee to testify on his 
own behalf, or, in the alternative; (b) file a 
sworn statement of facts relevant to the testi- 
mony, or other evidence or comment com- 
plained of. Such request and such statement 
shall be submitted to the committee for its 
consideration and action. 

27. No testimony taken or material pre- 
sented in an executive session, or any sum- 
mary or excerpt thereof shall be made avail- 
able to other than the committee members 
and committee staff and no such material or 


testimony shall be made public or presented 
at a public hearing, either in whole or in part, 
unless authorized by a majority of the com- 
mittee members or as otherwise provided for 
in these rules. 

28. No evidence or testimony, or any sum- 
mary or excerpt thereof given in executive 
session which the committee determines may 
tend to defame, degrade, or incriminate any 
person shall be released, or presented at a 
public hearing unless such person shall have 
been afforded the opportunity to testify or 
file a statement in rebuttal, and any pertinent 
evidence or testimony given by such person, 
or on his behalf, is made a part of the tran- 
script, summary, or excerpt prior to the pub- 
lic release of such portion of the testimony. 

29. A complete and accurate stenographic 
record shall be made of all testimony at all 
public and executive committee hearings. 

30. A witness shall, upon request, be given 
a reasonable opportunity before any tran- 
script is made public to inspect in the office of 
the committee the transcript of his testimony 
to determine whether it was correctly tran- 
scribed and may be accompanied by his coun- 
sel during such inspection. If the witness so 
desires, the committee will furnish him a copy 
of his testimony, at no expense to the witness. 
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31. Any corrections in the transcription of 
the testimony of the witness which the wit- 
ness desires to make shall be submitted in 
writing to the committee within 5 days of the 
taking of his testimony. However, changes 
shall only be made for the purpose of making 
minor grammatical corrections and editing, 
and not for the purpose of changing the sub- 
stance of the testimony. Any questions aris- 
ing with respect to such editing shall be 
decided by the Chairman. 

32. A copy of the testimony given in public 
session or that part of the testimony given by 
the witness in executive session and subse- 
quently quoted or made part of the record in 
a public session shall be made available to any 
witness at his expense, if he so requests. Any 
witness shall be given a reasonable opportu- 
nity to inspect any such public testimony in 
the committee office. 

33. Whenever the Chairman so permits, 
any committee hearing that is open to the 
public may be covered, in whole or in part, by 
television broadcast, radio broadcast, and 
still photography, or by any other media cov- 
erage, provided that such coverage is orderly 
and unobtrusive. 

34. The coverage of any hearing of the 
committee by television, radio, or still 

li 


photography shall be under the direct super- 
vision of the Chairman, who may for good 
cause terminate such media coverage in whole 
or in part, or take such other action as the 
circumstances may warrant. 

35. A witness may request, on grounds of 
distraction, harassment, or physical discom- 
fort, that during his testimony, television, 
motion picture, and other cameras and lights 
shall not be directed at him, such requests to 
be ruled on by the committee members pres- 
ent at the hearing. 

36. No recommendation that a witness be 
cited for contempt of Congress shall be for- 
warded to the Senate unless and until the 
committee has, upon notice to all its members, 
met and considered the alleged contempt and 
by a majority of the committee voted that 
such recommendation be made. 

37. All staff members shall be confirmed 
by a majority of the committee. After con- 
firmation, the Chairman shall certify staff 
appointments to the financial clerk of the 
Senate, in writing. 

38. The Chairman shall have the authority 
to utilize the services, information, facilities, 
and personnel of the departments and estab- 
lishments of the Government, and to procure 
the temporary or intermittent services of 
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experts or consultants or organizations there- 
of to make studies or assist or advise the com- 
mittee with respect to any matter under 
investigation. 

39. In preparing for or conducting the 
investigation and study authorized and di- 
rected by the resolution creating this com- 
mittee the committee is empowered to exer- 
cise the powers conferred upon committees of 
the Senate by sections 6002 and 6005 of title 
18 of the United States Code or any other act 
of Congress regulating the granting of im- 
munity to witnesses. 

40. All information developed by or made 
known to any member of the co mmi ttee staff 
shall be deemed to be confidential. No member 
of the committee staff shall communicate to 
any person, other than a member of the com- 
mittee or another member of the committee 
staff, any substantive information with re- 
spect to any substantive matter related to the 
activities of the committee. All communica- 
tions with the press and other persons not on 
the committee or committee staff in respect to 
confidential substantive matters shall be by 
members of the committee only. Official re- 
leases of information to the press on behalf 
of the committee shall be made only with the 
express consent of the Chairman and Vice 


Chairman. 

41. These rules may be modified, amended, 
or repealed by a decision of the committee, 
provided that a notice in writing of the pro- 
posed change has been given to each member 
at least 48 hours prior to the respective 
action. 
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GUIDELINES 

OF THE 

SELECT COMMITTEE ON 
PRESIDENTIAL CAMPAIGN 
ACTIVITIES 


Statement op 

Sam J. Ervin, Jr., Chairman 
Howard H. Baker, Jr., Vice Chairman 

On Monday, April 16, 1973, the Select Com- 
mittee on Presidential Campaign Activities 
met and unanimously adopted guidelines re- 
garding testimony and appearances of pro- 
spective witnesses before the Select Commit- 
tee. The text follows. 


In investigating the matters mentioned in 
S. Res. 60, the Senate Select Committee on 
Presidential Campaign Activities will observe 
its standing rules, its previously established 
procedures for staff interviews of prospective 
witnesses, and these guidelines : 


1. The committee will receive oral and 
documentary evidence relevant to the matters 
S. Res. 60 authorizes it to investigate and 
matters bearing on the credibility of the 
witnesses who testify before it. 

2. All witnesses shall testify before the 
committee on oath or affirmation in hearings 
which shall be open to the public and the news 
media. This guideline shall not abridge, how- 
ever, the power of the committee to take the 
testimony of a particular witness on oath or 
affirmation in an executive meeting if the 
committee would otherwise be unable to as- 
certain whether the witness knows anything 
relevant to the matters the committee is au- 
thorized to investigate. 

3. All still and motion picture photography 
will be completed before a witness actually 
testifies, and no such photography shall occur 
while the witness is testifying. Television 
coverage of a witness and his testimony shall 
be permitted, however, under the provisions 
of tiie Standing Rules of the Committee. 

4. In taking the testimony of a witnesses, 
the committee will endeavor to do two things: 
First, to minimize inconvenience to the wit- 
ness and disruption of his affairs ; and, second, 
to afford the witness a fair opportunity to 
give his testimony without undue interrup- 
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tion. To achieve the first of these objectives, 
the committee will honor the request of the 
witness to the extent feasible for advance 
notice of the time and place appointed for 
taking his testimony, complete the taking of 
of his testimony with as much dispatch as 
circ umstanc es permit, and release the wit- 
ness from further attendance on the commit- 
tee as soon as circumstances allow, subject, 
however, to the power of the committee to 
recall him for further testimony in the event 
the committee deems such action advisable. 
To afford the witness a fair opportunity to 
present his testimony, the committee will per- 
mit the witness to make an opening statement 
not exceeding 20 minutes, which shall not be 
interrupted by questioning, and a closing 
statement summarizing his testimony, not 
exceeding 5 minutes, which will not be in- 
terrupted by questioning : Provided, however, 
questions suggested by the closing statement 
may be propounded after such statement is 
made. 

6. The committee respects and recognizes 
the right of a prospective witness who is in- 
terviewed by the staff of the committee in ad- 
vance of a public hearing as well as the right 
of a witness who appears before the commit- 
tee to be accompanied by a lawyer of his own 


choosing to advise him concerning his con- 
stitutional and legal rights as a witness. 

6. If the lawyer who accompanies a wit- 
ness before the committee advises the witness 
to claim a privilege against giving any testi- 
mony sought by the committee, the committee 
shall have the discretionary power to permit 
the lawyer to present his ’dews on the matter 
for the information of the committee, and the 
committee shall thereupon rule on the validity 
of the claim or its application to the particular 
circumstances involved and require the wit- 
ness to give the testimony sought in the event 
its ruling on the claim is adverse to the wit- 
ness. Neither the witness nor any other officer 
or person shall be permitted to claim a privi- 
lege against the witness testifying prior to 
the appearance of the witness before the com- 
mittee, and the committee shall not rule in 
respect to the claim until the question by 
which the testimony is sought is put to the 
witness. 

7. The committee believes that it may be 
necessary for it to obtain the testimony of 
some White House aides if the committee is 
to be able to ascertain the complete truth in 
respect to the matters it is authorized to in- 
vestigate by S. Res. 60. To this end, the com- 
mittee will invite such White House aides as 



it has reason to believe have knowledge or 
information relevant to the matters it is au- 
thorized to investigate to appear before the 
committee and give testimony on oath or 
affirmation in open hearings respecting such 
matters. In this connection, the committee 
will extend to such aides the considerations 
set forth in detail in guideline No. 4 and the 
right to counsel set forth in detail in guide- 
lines Nos. 5 and 6. In addition to these con- 
siderations and rights, the committee will 
permit the White House to have its own coun- 
sel present when any White House aide ap- 
pears before the committee as a witness, and 
permit such counsel to invoke any claim that 
a privilege available to the President forbids 
a White House aide to give the testimony 
sought by the committee, and the committee 
shall thereupon rule on validity of such claim 
or its application to the particular testimony 
sought in the manner and with the effect set 
forth in guideline No. 6 in respect to a claim 
of privilege invoked by a witness or his coun- 
sel. The committee will not subpena a White 
House aide to appear before it or its staff 
unless such aide fails to make timely response 
to an invitation to appear. 

8. The committee may require the Sergeant 
at Arms of the Senate, or any of his assist- 
19 


ants or deputies, or any available law en- 
forcement officer to eject from a meeting of 
the committee any person who willfully dis- 
rupts the meeting or willfully impedes the 
committee in the performance of its functions 
under S. Res. 60. 

9. Whenever the committee takes testi- 
mony through the agency of less than the 
majority of the members of the committee, 
as authorized by its standing rules, the mem- 
ber or members of the committee taking the 
testimony shall be vested with the powers set 
forth in these guidelines and shall be deemed 
to act as the committee in exercising such 
powers. 
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II. Opinion Letters to the Select Committee 
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MEMORANDUM OF LAW 
Admissibility of Hearsay Statements of a Co-conspirator 


While Congressional hearings are not limited to 
the receipt of evidence competent at a criminal trial, this 
memorandum will summarize for the information of the Select 
Committee the evidentiary rules regarding the admissibility at 
a trial of out-of-court statements of a co-conspirator, 

A. The Rule. 

The basic rule as to the admissibility of a hearsay 
statement of a co-conspirator against other co-conspirators is as 
follows: If there is a conspiracy, the statements of any 
co-conspirator in the course of and in furtherance of a conspiracy 
are admissible as substantive evidence against all conspirators. 
The fact of a conspiracy and its membership must be proved, 
but it may be proven either by circumstantial or direct evidence, 
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and this evidence need not be presented before the co-conspirator's 
statements are heard. If the hearsay statement is presented 
before proof of the conspiracy, the statement is admitted con- 
ditionally, with the final determination of its admissibility 
dependent upon the presentations of such proof. 

To illustrate: In order to induce X to participate 
in the venture or to do a particular act (which need not be criminal 
in itself), A (a participant in a crime) tells _X_that B and C were 
active with A in an unlawful conspiracy. The testimony by X as 
to A[s out-of-court statement is admissible in a federal criminal 
trial, as an exception to the hearsay rule, to prove that B_and C_ 
as well as A_were participants in the conspiracy, so long as 
independent evidence of the conspiracy and participation by B and 
C is introduced at any point in the proceeding. 
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B t The Authorities. 

The case law, which clearly establishes the 

admissibility against other co-conspirators of a co-conspirator's 

out-of-court statements, has an early beginning in the common 

law. One of the more important English cases is Regina v. 

O'Connell, 5 St. Tr. N.S. 1, 710-11 (1843): 

When evidence is once given to the jury of a 
conspiracy, against A, B, and C, whatever 
is done by A, B, or C in furtherance of the 
common criminal object, is evidence against 
A, B and C though no direct proof be given 
that A, B, or C knew of it or actually parti- 
cipated in it .... If the conspiracy be 
proved to have existed, or rather if evidence 
is given to the jury of its existence, the acts 
of one in furtherance of the common design 
are the acts of all; and whatever one does in 
furtherance of the common design he does as 
the agent of the co-conspirators. 

The modern federal cases apply the same rule. 

One such case is United States v, Pugliese , 153 F. 2d 497 

(2d Cir. 1945), in which Pugliese and his wife were charged with 

illegally possessing distilled spirits without having the required 

revenue stamps. Policemen approached the Pugliese house, 

talked to Mrs. Pugliese, searched the house and the adjoining one 
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and found the illegal liquor. Mrs. Pugliese and then Mr. 

Pugliese were arrested and tried together. Mr. Pugliese was 
* 

convicted-/ and on appeal argued that it was error for the jury 
to be allowed to use as substantive evidence "against Pugliese 
the talk between his wife and the policeman. " Judge Learned 
Hand, writing for the Court, stated that the admissibility of 
the evidence 


depended upon whether what she said was 
a step in a venture to which both were parties. 
If it was, it was admissible in any prosecu- 
tion or in any civil action ... As we said 
in Van Riper v. United States, 13 F. 2d 961, 
967: "When men enter into an agreement for 
an unlawful end, they become ad hoc agents 
for one another, and have made a 'partnership 
in crime'. What one does pursuant to their 
common purpose, all do, and as declarations 
may be such acts, they are competent against 
all. " See also United States v. Goodman, 2 
Cir. 129 F. 2d 1009, 1013. The admissibility 
of the wife's declarations in the case at bar 
was for the judge, and the fact that the jury 
later acquitted her was irrelevant. The issue 
before him was altogether different from that 
before them: he had only to decide whether, 
if the jury chose to believe the witnesses, 
Pugliese and his wife were engaged in a joint 
undertaking; they had to decide whether they 
believed the witnesses beyond a doubt. Nor 
did it make any difference that, when the 
judge ruled, the prosecution had not yet proved 


- Mrs. Pugliese was acquitted. 
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a common enter-prise; the order in which 
the evidence goes in is never important. 

Cohen v. United States, 2 Cir. 157 F. 651, 

655; Hoeppel v. United States, 66 App. D.'C. 

71, 85 F. 2d 237, 242; United States v. 

Manton, 2 Cir., 107 F. 2d 834, 844. (Id. 
at 500. ) 

The Pugliese case was approved and relied upon 
in United States v. Annunziato, 293 F. 2d 273 (2d Cir. 1961), 
which affirmed the conviction of a union business agent for re- 
ceiving money from an employer in violation of the Labor Management 
Relations Act. One important piece of evidence in that case was 
the testimony of Richard Terker, who had succeeded his deceased 
father, Harry Terker, as President of the Terry Contracting 
Company, Inc. Judge Henry J; Friendly described the challenged 
evidence; 

(Richard Terker) was allowed, over objection to 
testify to a luncheon conversation with 'nis father 
late in June or early in July, 1957. The father 
informed the son "that he had received a call from 
Mr. Annunziato" and "that he had been requested 
by Mr. Annunziato for some money on the par- 
ticular project in question, the Bridgeport Harbor 
Bridge. I asked him what he intended to do, and 
he had agreed to send some up to Connecticut 
for him." Cross examination developed the sum 
of money mentioned was $250. (Id. at 376) 
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The Court held that Richard Terker could testify as to what his 
father had told him about his conversation with Annunziato, 
since Harry Terker's statement was a declaration of a con- 
spirator in furtherance of the conspiracy and therefore admissible 
against Annunizato. 

Another important case is Allen v. United States, 

4F. 2d 688 (7th Cir. 1925) in which seventy five defendants were 
indicted for violation of the prohibition laws and other offenses. 

The Court described a situation where "from police to mayor, from 
baliff to the court, corruption was rampant, vice was protected, 
bribery was common, and justice was a mockery” Id. at 691. The 
challenged testimony was of a newspaper reporter who related a 
conversation he had with an unidentified barmaid at one of the drinking 
establishments in question. The Court ruled that her being in back 
of the bar showed her to be a co-conspirator and hence"her 
admission was receivable as against other conspirators, it being 
made while the conspiracy was in force, and otherwise pertinent. " 

Id at 694. 

The Allen court explained: 

A conspiracy may be established by circumstantial 
evidence or by deduction from facts. The common 
design is the essence of the crime, and this may be 
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made to appear when the parties steadily pursue 
the same object, whether acting separately or 
together, by common or different means, but 
ever leading to the same unlawful result. If the 
parties acted together to accomplish something 
unlawful, a conspiracy is shown, even though 
individual conspirators may have done acts in 
furtherance of the common 'unlawful design apart 
from and unknown to others. All of the conspirators 
need not be acquainted with each other. They may 
not have previously associated together. One 
defendant may know but one other member of the 
conspiracy. But if, knowing that others have 
combined to violate the law, a party knowingly 
cooperates to further the object of the conspiracy, 
he becomes a part^ thereto. (Id . at 691) 

As can be seen from the Allen and Pugliese cases, 
the amount of independent evidence needed to permit consideration 
of a co-conspirator's out-of-court statement is well below that 
needed to secure the conviction. See also United States v. Geaney , 
417 F. 2d 1116, 1120 (2d Cir. 1969) ("a fair preponderance of the 
evidence independent of the hearsay utterances "). 

Of course, if the conspiracy has ended or the state- 
ment is not in furtherance of the conspiracy, for example, a 
confession by on conspirator after his arrest, the evidence is not 
admissible against his co-conspirators. In Krulewitch v. United 
States , 336 U. S. 440, 443r-444 (1949), the Supreme Court,by Mr. 
Justice Blacky stated: 


34-966 O - 74 - pt. 1 - 6 
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It is firmly established that where made in 
furtherance of the objectives of a going 
conspiracy, such statements (of one co- 
conspirator against another) are admissible as 
exceptions to the hearsay rule. This pre- 
requisite to admissibility, that hearsay statements 
by some conspirators to be admissible against 
another must be made in furtherance of the 
conspiracy charged, has been scrupulously 
Observed by federal courts. 

The leading commentators are fully in accord with 
this position. See Wigmore, Evidence, Sec. 1079 (Chadbourn rev. 
1972); McCormick, Evidence, Sec. 267 (1972 ed). The proposed 
rules of evidence for Federal courts issued by the Supreme Court 
on November 20, 1972 makes a statement of a co-conspirator 
admissible on the ground that co-conspirators are each other's 
agents. Rule 801(d)(2)(E). Under this approach the statements are 
not even considered hearsay. 



Chief Counsel 

May, 1973 


Assistant Chief Counsel 
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PRELIMINARY MEMORANDUM RE CONTEMPT OF CONGRESS 
UNDER 2 U.S.C. §192, 194 

This memorandum provides a general outline of 
the acts that constitute contempt of Congress under 
2 U.S.C. §192 and the procedures for the prosecution 
of such acts as set forth in 2 U.S.C. §194. The 
pertinent statutory provisions are attached to this 
memorandum. A more comprehensive legal memorandum 
supporting the basic conclusions herein presented is 
in preparation. The memorandum in preparation also 
deals with Congress' non- statutory contempt powers. 

An individual who has been validly subpenaed 
under Senate Resolution 60, sec. 3(a)(4) or (5) and 
ordered to appear and testify or produce records is 
within the jurisdiction of this Committee. After 
being subpenaed, the individual may commit contempt 
by failing to appear or by appearing but refusing to 
be sworn, to testify or to produce the records re- 
quested. United States v. Hintz, 193 F.Supp. 325, 


327-28 (N.D. 111. 1961). 
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A. Failure to Appear 

Section 192 provides that every person summoned 
to testify who "willfully makes default" shall be 
deemed guilty of a misdemeanor punishable by a fine 
of not less than $100 nor more than $1000 and imprison- 
ment for not less than one month nor more than twelve 
months. "Default" does not occur until the subpoena 
return date. United States v. Bryan , 339 U.S. 323, 

330 (1950) . The "willfully" determination merely 
requires a showing that the failure to comply was 
deliberate and not the result of inadvertence or 
accident. Fields v. United States , 164 F.2d 97, 100 
(D.C . Cir. 1947), cert , denied , 332 U.S. 851 (1948). 

A witness who, without permission, absents himself 
from the hearing after voluntary appearance or 
appearance procured by subpoena can also be held in 
contempt. Townsend v. United States . 95 F.2d 352, 

357 (D.C. Cir. 1938),. cert, denied , 303 U.S. 664 (1938). 

B. Appearance And Refusal To Be Sworn 

The refusal of a witness to be sworn contitutes 
a refusal to give testimony that warrants prosecution 
for contempt. Eisler v. United States , 170 F.2d 273, 
280-81 (D.C. Cir. 1948), cert , denied , 338 U.S. 883 
(1948). A witness who declines to be sworn must first 
be informed that such conduct is grounds for contempt 
and ordered to take the oath. If he continues to 
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maintain his refusal, a prosecution for contempt 
may be instigated. 

C. Appearance And Refusal To Testify 

Section 192 declares that every person "who, having 
appeared, refuses to answer any question pertinent to 
the question under inquiry," is in contempt. Thus, 
a witness under oath must answer all questions rele- 
vant to the subject matter of the investigation unless 
he has a valid Fifth Amendment objection and has not 
been granted immunity under 18 U.S.C. §6001 <et seq . 

See the accompanying "Preliminary Memorandum Re Pro- 
cedures For Conferring Immunity And Compelling Testimony 
And Production Before Senate Select Committee". The 
witness is entitled to an explanation of the pertinency 
of a question that must describe the topic under inquiry 
and the connective reasoning by which the precise 
question asked relates to it. The explanation must 
be sufficiently clear to enable the witness to determine 
for himself whether a proper nexus exists between the 
request and the subject matter under investigation. 
Watkins v. United States , 354 U.S. 178, 214-15 (1957). 

If, after the explanation is given, the Committee 
still wishes the witness to answer the question, it 
must specifically order the witness to respond. Failure 
to direct the witness to answer may result in a finding 
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in a subsequent contempt prosecution that the Committee 
acquiesced in the witness' objections. Quinn v. United 
States , 349 U.S. 155, 165-70 (1955). A witness' good 
faith belief that a question is impertinent or his 
reliance upon attorney advice that he need not testify 
is no bar to a conviction for contempt if, in the sub- 
sequent prosecution, the refused questions are found 
proper. Sinclair v. United States , 279 U.S. 263, 299 
(1929) . 

D. Appearance And Refusal To Produce Documents 

The willful failure of a witness to supply docu- 
ments requested by Committee subpoena that are pertinent 
to the subject matter under investigation is also punish- 
able under 2 U.S.C. §192 (1970), unless a valid Fifth 
Amendment privilege is asserted. All that is necessary 
to sustain a finding of willful failure to produce is 
a showing of intentional and deliberate failure to do 
so. United States v. Tobir , 195 F.Supp. 588, 614 
(D.C.D.C. 1961), reversed on other grounds, 306 F.2d 
270 (D.C . Cir. 1962), cert , denied , 371 U.S. 902 (1962). 

Each witness has the right, upon request, to an 
explanation of the pertinency of the records demanded. 
Such explanation must describe the topic under inquiry 
and the connective reasoning by which the documents 
relate to it. The explanation must be adequate to 
allow the witness to determine whether a sufficient 
relation exists between the request and the investi- 
gation. Watkins v. United States , supra . 
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II. Procedure To Institute Prosecution For 

Contempt Of Congress 

The relevant procedures regarding a contempt 
prosecution are found in 2 U.S.C. §194. This pro- 
vision, in essence, provides that when a witness 
under subpoena refused to comply with the Committee's 
demands, the factual situation in which that refusal 
occurred shall be reported in writing to the Senate 
pursuant to the statutory language, or to the Presi- 
dent of the Senate if it is not in session who then 
must certify the statement of facts to the appropriate 
United States Attorney who, in turn, is obligated to 
bring the matter before the grand jury. 

Despite the language of §194 that, makes mandatory 
certification of the statement of facts by the Presi- 
dent of the Senate to the United States Attorney, it 
appears that, before certification, the matters must 
be put to debate by the Senate and a vote taken, at 
least if the Senate is in session at the time of the 
report. If the Senate is not in session, the President 
of the Senate apparently must make an independent judg- 
ment whether certification is warranted. See e.g., 
Wilson v. United States 369 F.2d 198, 201-03 (D.C. 

Cir. 1966). However, once the report is certified 
to the United States Attorney, he has no discretion 
not to present the case to a grand jury, but must so 
proceed. The statute does not require that, upon the 
return of an indictment, a prosecution must be com- 
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menced, thus apparently leaving the United States 
Attorney with some discretion whether actually to 
prosecute. 

The statement of facts submitted by the Committee 
should include, inter alia , a designation of the 
questions which the witness refused to answer or 
the records not produced, and a statement that the 
questions or records were pertinent to the subject 
under inquiry and that the Committee was thus deprived 
of information. Excerpts from the transcript of the 
proceedings before the Committee showing the exact 


context in which the questions were asked and the 



April, 1973 Chief CounseL 






James Hamilton 
Assistant Chief Counsel 



Assistant Counsel 



§ 190k 


TITLE 2.— THE CONGRESS 


Page 104 


(3) For the purposes of this subsection, the mem- 
bers of the Joint Committee on Atomic Energy who 
are Members of the Senate shall be deemed to be a 
committee of the Senate. (Pub. L. 91-510, title II, 
§ 252(a) , Oct. 26, 1970, 84 Stat. 1173.) 

Effective Date 

Section effective immediately prior to noon on Jan. 3. 
1971, see section 601(1) of Pub. L. 01-510, set out as a 
note under section 72a of this title. 

§ 190k. Appropriations on annual basis for continuing 
programs and activities; review by Senate and 
joint committees; Committee on Appropriations 
of the Senate, exception. 

(a) Each committee of the Senate (except the 
Committee on Appropriations) , and each Joint com- 
mittee of the two Houses of Congress, which is au- 
thorized to recetive, report, and recommend the 
enactment Of bills and joint resolutions shall, in its 
consideration of all bills and joint resolutions of a 
public character within its jurisdiction, endeavor to 
insure that — 

(1) all continuing programs of the Federal 
Government and of the government of the Dis- 
trict of Columbia, within the jurisdiction of such 
committee or joint committee, are designed; and 

(2) all continuing activities of Federal agen- 
cies, within the jurisdiction of such committee 
or joint committee, are carried on; 

so that, to the extent consistent with the nature, 
requirements, and objectives of those programs and 
activities, appropriations therefor will be made 
annually. 

(b) Each committee of the Senate (except the 
Committee on Appropriations) , and each joint com- 
mittee of the two Houses of Congress which is au- 
thorized to receive, report, and recommend the en- 
actment of, bills and joint resolutions with respect 
to any continuing program within its jurisdiction 
for which appropriations are not made annually, 
shall review such program, from time to time, in 
order to ascertain whether such program could be 
modified so that appropriations therefor would be 
made annually. (Pub. L. 91-510, title n, § 253(a), 
(b) , Oct, 26, 1970, 84 Stat. 1174.) 

Effective Date 

Section effective Immediately prior to noon on Jan. 3, 
1971, see section 601(1) of Pub. L. 91-510, set out as a 
note under section 72a of this title. 

§ 191. Oaths to witnesses. 

The President of the Senate, the Speaker of the 
House of Representatives, or a chairman of any joint 
committee established by a joint or concurrent reso- 
lution of the two Houses of Congress, or of a commit- 
tee of the whole, or of any committee of either House 
of Congress, is empowered to administer oaths to 
witnesses in any case under their examination. 

Any member of either House of Congress may ad- 
minister oaths to witnesses in any matter depending 
in either House of Congress of which he is a Member, 
or any committee thereof. (RJ3. § 101; June 26, 1884, 
ch. 123, 23 Stat. 60; June 22, 1938, ch. 594, 52 Stat. 
942, 943.) 

Derivation 

Acts May 3, 1798. ch. 36, § 1. 1 Stat. 554. and Feb. 8, 
1817. ch. 10, 3 Stat. 345. 


Codification 

r. S. § 101 constitutes first sentence, and act June 26, 
1884, constitutes second sentence. 

§ 192. Refusal of witness to testify or produce papers. 

Every person who having been summoned as a 
witness by the authority of either House of Congress 
to give testimony or to produce papers upon any 
matter under inquiry before either House, or any 
joint committee established by a joint or concurrent 
resolution of the two Houses of Congress, or any com- 
mittee of either House of Congress, willfully makes 
default, or who, having appeared, refuses to answer 
any question pertinent to the question under inquiry, 
shall be deemed guilty of a misdemeanor, punishable 
by a fine of not more than $1,000 nor less than $100 
and imprisonment in a common jail for not less than 
one month nor more than twelve months. (R. S. 
§ 102; June 22, 1938, ch. 594, 52 Stat. 942.) 

Derivation 

Act Jan. 24, 1857. ch. 19, 5 1, 11 Stat. 155. 

Subpoena Rights of House Committee on Un-American 

Activities 

The Chairman of the Committee on Un-American 
Activities of the House of Representatives Is empowered 
to sign subpoenas issued by the committee to require 
attendance at any hearing by the provisions of section 
121 (q) of the Legislative Reorganization Act of 1946, act 
Aug. 2, 1946, ch. 753, title I, part 2, § 121 (q) , 60 Stat. 828. 

Cross References 

Joint Committee on Immigration and Nationality 
Policy, applicability of section, see section 1106 (g) of 
Title 8, Aliens and Nationality. 

Minor offenses tried by United States magistrates as ex- 
cluding offenses punishable under this section, see section 
3401 of Title 18, Crimes and Criminal Procedure. 

Section Ref-erred to in Other Sections 

This section is referred to in section 194 of this title; 
title 18 section 3401; title 25 section 640; title 42 section 
2254; title 43 section 1398. 

§ 193. Privilege of witnesses. 

No witness is privileged tq refuse to testify to any 
fact, or to produce any paper, respecting which he 
shall be examined by either House of Congress, or by 
any joint committee established by a joint or concur- 
rent resolution of the two Houses of Congress, or by 
any committee of either House, upon the ground that 
his testimony to such fact or his production of such 
paper may tend to disgrace him or otherwise render 
him infamous. (R. S. § 103; June 22, 1938, ch. 594, 
52 Stat. 942.) 

Derivation 

Act Jan. 24, 1862, ch. 11, 12 Stat. 333. 

Section Referred to in Other Sections 

This section is referred to in title 25 section 640; title 
42 section 2254; title 43 section 1398. 

§ 194. Certification of failure to testify ; grand jury 
action. 

Whenever a witness summoned as mentioned in 
section 192 of this title fails to appear to testify or 
fails to produce any books, papers, records, or docu- 
ments, as required, or whenever any witness so sum- 
moned refuses to answer any question pertinent to 
the subject under inquiry before either House, or any 
joint committee established by a joint or concurrent 
resolution of the two Houses of Congress, or any 
committee or subcommittee of either House of Con- 
gress, and the fact of such failure or failures is re- 
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ported to either House while Congress is in session, 
or when Congress is not in session, a statement of 
fact constituting such failure is reported to and filed 
with the President of the Senate or the Speaker of 
the House, it shall be the duty of the said President 
of the Senate or Speaker of the House, as the case 
may be, to certify, and he shall so certify, the state- 
ment of facts aforesaid under the seal of the Senate 
or House, as the case may be. to the appropriate 
United States attorney, whose duty it shall be to 
bring the matter before the grand jury for its 
action. (R. S. § 104; July 13, 1936, ch. 884, 49 Stat. 
2041; June 22, 1938, ch. 594, 52 Stat. 942.) 

DERIVATION 

Act Jan. 24, 1857, ch. 19, § 3, 11 Stat. 156. 

Cross References 

Joint Committee on Immigration and Nationality 
Policy, applicability of section, see section 1106 (g) of 
Title 8, Aliens and Nationality. 

Section Referred to in Other Sections 

This section is referred to in title 25 section 640; title 
42 section 2254; title 43 section 1398. 

§ 195. Fees of witnesses in District of Columbia. 

Witnesses residing in the District of Columbia and 
not in the service of the government of said District 
or of the United States, who shall be summoned to 
give testimony before any committee of the House 
of Representatives, shall not be allowed exceeding $2 
for each day’s attendance before said committee. 
(May 1, 1876, ch. 88. 19 Stat. 41.) 

House Rule on Pay of Witnesses 

Rule XXXV, Rules of the House of Representatives, pro- 
vides that: "The rule for paying witnesses subpenaed 
to appear before the House or either of its committees 
shall be as follows: For each day a witness shall attend, 
the sum of nine dollars; for each mile he shall travel in 
coming to or going from the place of examination, the 
sum of seven cents each way; but nothing shall be paid 
for traveling when the witness has been summoned at 
the place of trial.” 

§ 195a. Restriction on payment of witness fees or 
travel and subsistence expenses to persons sub- 
penaed by Congressional committees. 

No part of any appropriation disbursed by the 
Secretary of the Senate shall be available on and 
after July 12, I960, for the payment to any person, at 
the time of the service upon him of a subpena re- 
quiring his attendance at any inquiry or hearing 
conducted by any committee of the Congress or of 
the Senate or any subcommittee of any such com- 
mittee, of any witness fee or any sum of money as an 
advance payment of any travel or subsistence ex- 
pense which may be incurred by such person in 
responding to that subpena. (Pub. L. 86-628, § 101, 
July 12, 1960, 74 Stat. 449.) 

§ 196. Senate resolutions for investigations; limit of 
cost. 

Senate resolutions providing for inquiries and in- 
vestigations shall contain a limit of cost of such 
investigation, which limit shall not be exceeded ex- 
cept by vote of the Senate authorizing additional 
amounts. (Mar. 3, 1926, ch. 44, § 1, 44 Stat. 162.) 

§ 197. Compensation of employees. 

The rate of compensation for any position under 
the appropriations now available for, or hereafter 
made for, expenses of inquiries and investigations of 


the Senate or expenses of special and select commit- 
tees of the House of Representatives shall not exceed 
the rates fixed under chapter 51 and subchapter in 
of chapter 53 of Title 5, for positions with comparable 
duties; and the salary limitations of $3,600 attached 
to appropriations heretofore made for expenses of 
inquiries and investigations of the Senate or for ex- 
penses of special and select committees of the House 
of Representatives are repealed. (Feb. 9, 1937, ch. 9, 
title I, § 1, 50 Stat. 9; Oct. 28, 1949, ch. 782, title XI, 
§ 1106(a), 63 Stat. 972.) 

Amendments 

1949— Act Oct. 28, 1949, substituted "Classification Act 
of 1949” for "Classification Act of 1923”, which for pur- 
poses of codification has been translated as chapter 51 and 
subchapter m of chapter 53 of Title 5. 

§ 198. Adjournment. 

(a) Unless otherwise provided by the Congress, 
the two Houses shall — 

(1) adjourn sine die not later than July 31 of 
each year ; or 

(2) in the case of an odd-numbered year, pro- 
vide, not later than July 31 of such year, by con- 
current resolution adopted in each House by roll- 
call vote, for the adjournment of the two Houses 
from that Friday in August which occurs at least 
thirty days before the first Monday in September 
(Labor Day) of such year to the second day after 
Labor Day. 

(b) This section shall not be applicable in any 
year if on July 31 of such year a state of war exists 
pursuant to a declaration of war by the Congress. 
(Aug. 2, 1946, ch. 753, title I, § 132, 60 Stat. 831; 
Oct. 26, 1970, Pub. L. 91-510, title IV, § 461(b), 84 
Stat. 1193.) 

Amendments 

1970 — Pub. L. 91-510, in revising the provisions, incor- 
corporated existing subject matter in subsec. (a)(1), sub- 
stituted therein an adjournment date not later than July 
31 of each year for prior provision for a date not later 
than last day (Sundays excepted) in month of July in 
each year, added subsec. (a)(2), added subsec. (b) , which 
incorporated former exception to adjournment in time of 
war, and deleted another exception to adjournment dur- 
ing national emergency proclaimed by the President. 

Effective Date of 1970 Amendment 
Amendment by Pub. L. 91-510 effective immediately 
prior to noon on Jan. 3, 1971, see section 601(1) of Pub. 
L. 91-510, set out as a note under section 72a of this title. 

Effective Date 

Section effective Jan. 2, 1947, see section 142 of act 
Aug. 2, 1946, set out as a note under section 190 of this 
title. 

Chapter 7 — CONTESTED ELECTIONS 

§§ 201 to 226. Repealed. Pub. h. 91-138, § 18, Dec. 5, 1969, 

83 Stat. 290. 

The subject matter of former sections 201 to 226 of this 
title is now covered generally by chapter 12 of this title. 

Section 201, R.S. § 105, provided that whenever any 
person Intended to contest an election of any member of 
the House of Representatives he had to give notice in 
writing to that member within thirty days of the result 
of such election. 

Section 202, R.S. I 106, provided that a member of the 
House of Representatives whose election was contested 
serve an answer within thirty days after service of notice 
upon him. 

Section 203, R.S. I 107; Mar. 2. 1876, c. 119, § 2 18 Stat. 
338, provided the time and order for taking testimony. 
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MEMORANDUM OF LAW 
THE CONGRESSIONAL CONTEMPT POWER 
This memorandum is in addition to the "Preliminary 

V 

Memorandum re: Contempt of Congress" previously submitted. 

I . INTRODUCTION 

The investigatory power of Congress, buttressed by 
the sanction of contempt, is a very broad one. Although no- 
where in the Constitution is there expressly granted to either 
House of Congress a general power to investigate in aid of 
legislation, the Supreme Court has recognized that such a power 
is to be implied as an essential concomitant of Congress' legis- 
lative authority. Access to outside sources of information is 
deemed essential to the legislative process, and the Courts 
have recognized that compulsory procedures are therefore 
required. See, e.g., McGrain v. Daugherty , 273 U.S. 135? 
l6l, 17^-75 (1927), one case which gives explicit judicial 
recognition of the right of either House of Congress to commit 
for contempt a witness who ignores its summons or refuses to 

j[_/The use of the court's process to aid in the enforcement of 
a lawfully issued congressional subpoena as an alternative to 
the use of contempt is presently the subject of litigation 
involving the Select Committee and President Nixon. Conse- 
quently, it is not the subject of this memorandum. 
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V 

answer its inquiries. The rule in MeGrain has much earlier 
roots as that case recognized. The very first trial by the 
Congress for contempt (in this case the trial was by the House 
of Representatives) was in late 1795 and early 1796. One 
Randall was "convicted" of an attempt to corrupt two members 
of the House of Representatives. The aid of the Courts was 
not needed for the House to imprison Randall. He remained as 
a prisoner of the House until January 13, 1796. One Whitney 
was discharged on January 5, 1796 because the evidence against 
him was found to be insufficient. There was no appeal of the 


*/ln MeGrain the high court upheld a Senate investigation as 
to whether the Department of Justice was performing or neglecting 
its duties. Such an investigation was one on which legislation 
could be based and thus the Senate had the power to compel the 
attendance of witnesses to give information on the subject, 
although the Resolution did not expressly avow that the investi- 
gation was in aid of legislation. 273 U.S. at 177-78. See also 
Watkins v. United States, 354 U.S. 178, 187 (1957); Woodrow 
Wilson, Congressional Government (Boston: 1885), at 303-04: 

"The informing function of Congress should be 
preferred even to its legislative function. The 
argument is not only that discussed and interro- 
gated administration is the only pure and efficient 
administration, but more than that, that the only 
really self-governing people is that people which 
discusses and interrogates its administration... " 

(emphasis added) 

Congress also has a right to compulsory process when it exer- 
cises its function of judging an election, e.g., Barry v. United 
States ex rel. Cunningham, 279 U.S. 597 (1929) (investigation of 
senatorial election), or determining if a member should be 
expelled. In re Chapman , 166 U.S. 66l (1897). Similarly if 
Congress were to exercise its quasi judicial function of impeach- 
ment it would have the right to compel the attendance of wit- 
nesses . 
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imprisonment to the Courts by either Randall or Whitney. 

Moreland, Congressional Investigations and Private Persons, 

40 S. Cal. L. Rev. 189^190, et seq. (1967). 

In the above case, the House used its common law power of 
contempt] there now exists also a statutory contempt procedure 
(2 U.S.C. 9192). This memorandum will first consider the common 
law contempt remedy; then it will analyze the statutory procedure, 
which is in addition to -- and does not preempt -- Congress' 
common lav; contempt power. 

II. NONSTATUTORY, COMMON LAW CONTEMPT -- SUBSTANTIVE LAW 

The first judicial recognition of a common law power 
of either House of Congress to punish for contempt is Anderson v . 
Dunn , 19 U.S. (6 Wheat.) 204 (1821). The Court upheld in broad 
terms the right of either House to attach and punish a person 
other than a Member of Congress for contempt of its authority, 
without using the judicial process. The prisoner, of course, 
could test the validity of his imprisonment by applying for a 
Writ of Habeas Corpus or suing the Sergeant at Arms. Thus, in 
Anderson v. Dunn , supra , 19 U.S. (6 Wheat.) 204 ( 1821 ), plaintiff 
sued the Sergeant at Arms of the House of Representatives for an 
assault and battery and false imprisonment. See also Marshall 
v. Gordon , 243 U.S. 521 ( 1917 ) S Congress has implied power of 
contempt but may not arrest a person who only published matter 
slanderous of the House of Representatives and which presented 
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t/ 

no immediate obstruction to legislative processes. Appellant 
in this case applied for habeas corpus after his arrest by the 
Sergeant at Arms. 

Congress has the implied power of contempt because it 


has : 

"the right to prevent accs which in and of 
themselves inherently obstruct or prevent 
the discharge of legislative duty or the 
refusal to do that which there is inherent 
legislative power to compel in order that 
legislative functions may be performed." 

Marshall v. Gordon, 243 U.S. 521, 542 (1917). 

Thus the Senate may hold in contempt a witness who had been 
commanded to produce papers and who instead destroyed them after 
service of the subpoena. Th e punishment for a past contempt is 
appropriate to vindicate the "established and essential privi- 
lege of requiring the production of evidence." Jurney v . 
MaeCracken , 294 U.S. 125, 149-150 (1935). 

This inherent common law power of contempt has been 
reaffirmed in dicta in several more recent cases. See Groppi 
v. Leslie , 4o4 U.S, 496 (1972): "Legislatures are not con- 

stituted to conduct full-scale trials or quasi- judicial proceed- 
ings and we should not demand that they do so although they 


1/But Congress has the power to order the arrest of a witness to 
compel his attendance, without first serving a subpoena, if it 
has reason to believe that the witness will not appear if sum- 
moned. Barry v. United S tates ex. rel. Cunningham, 279 U.S. 597, 

616-19 (1929). 

The Groppi case involved a state legislative body; there is no 
reason to believe the case would have been decided differently 
had it involved either House of Congress or a Committee thereof. 
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possess inherent power to protect their own processes and 
existence by way of contempt proceedings." Id. at 500; 

Russel v, United States , 369 U.S. 749, 756 & n.8 (1962). 

Nonstatutory contempt has some advantages over statu - 
tory contempt, 2 U.S.C. s 192 , discussed infra . Although a 
United States Attorney has a nondiscretionary duty under the 
statute to refer a possible Section 192 violation to the Grand 
Jury, Ex parte Frankfeld, 32 F. Supp. 915 (D.D.C. 1940), see also 

t 17 

2 U.S.C. s 194, it is unclear what procedures are followed if 
the United States Attorney fails to perform his duty or engages 
in a less than energetic prosecution. In addition, while the 
President has pardoned statutory contempts of Congress -- pursu- 
ant to his constitutional right of pardon -- it is unclear as 
to his power to pardon for nonstatutory contempts of Congress. 
Professor Corwin, in his The President: Office and Powers 

(3d rev. ed. 1948), at p. 436 n.134 states that the President 
may not pardon for nonstatutory contempts of Congress. See also 
Ex parte Grossman , 267 U.S. 87 , 118-20 (1925); Corwin, supra , at 
457, n. 132. 


*7 However, before the United States Attorney may act on an 
apparent section 19? violation, there must be a certification to 
him by either the House involved or the President of the Senate 
or the speaker of the House when Congress is not in session. There 
is no automatic certification to the United States Attorney, for 
the Committee report of the apparent section 19? violation is then 
subject to further consideration on the merits. Wilson v. United 
States , 369 F.?d 198 (D.C. Cir. 1966) (case construing section 194.) 
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Tt appears that the power of either House to maintain 
an individual in custody for nonstatory contempt is limited 
to the duration of the currant session of that House. Anderson 
v. Dunn . 19 U.3. (6 wheat. ) 204, 231 (1821). Though the Senate 
is in theory a continuing body, McGrain v. Daugherty , 273 U.8. 
135, 181-192 (1927), it is nonetheless thought that a confinement 
by the Senate also only exists until the end of its session. 
Moreland, congressional investigations and Private Persons , 

40 3. Cal. L. Pev. 189, 199 n. 31 (1967). And in any trial 

before either House due process will require that the contemnor 
be given notice and an opportunity to be heard prior to convic- 
tion and sentencing. Groppi v. Leslie , 404 U.S. 496 (1972). 

III. NON STATTJTOFY, COMMON LAW CONTEMPT PFOCEDUFE 

Citations for nonstatutory contempt are normally 
made as follows. A subpoena is issued by the committee which 
desires to question a witness; the subpoena is personally served 
on him. If he fails to appear, or appears and refuses to answer, 
the committee reports the matter to the full House or ’e na te 
which then adopts a resolution that the Speaker of the House or 
President pro tempore of the Penate command the Sergeant at Arms 
or his deputy to arrest the offending party and bring him before 
the bar of the House in question to answer pertinent questions 
and to be kept in custody to await further order. McGrain v . 
Daugherty , 273 9. 3. 135, 152-54 (1927). The arrest warrant is 
valid anywhere within the territory of the united Ptates. 


34-966 O - 74 - pt. 1 - 7 
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Anderson v. Dunn, 19 U.S. (6 Wheat) 204, 234 ( 1821 ). 

The witness is then brought before the bar of the House 
or Senate, and again asked the question sought or confronted with 
the charges against him. He may be given time to prepare a 
defense or the right to counsel, and allowed to speak in his own 
behalf. If he refuses to comply with the demand of the House 
(or Senate) he is cited for contempt by majority vote of the 
House (or Senate) , and remanded to the custody of the Sergeant 
at Arms to be held in the common jail of the District of Columbia 
or in the guardroom of the Capitol Police. He will be held 
until he has purged himself of the contempt, or until released 
at the end of the session or by vote of the House (or Senate) . 

The exercise of the inherent contempt power of Congress 
may be tested by a writ of habeas corpus. 3x parte Nugent , 18 
F. Cas. (No. 10375) 471, 481-83, (D.C. Cir. 1848). Cf. .Turney 
v, MacCracken , 294 U.3. 125 (1935). Congress can exercise its 
contempt power only within the scope of its constitutional 
power, and when Congress engages in a "proceeding in a matter 
beyond their legitimate cognizance ..." the judiciary’ will 
intervene. Kilbourn v. Thompson , 103 U.3. 168, 197 (1881). The 
scope of review is, however, limited, for courts have been 
reluctant to interfere with the exercise by another branch of 
government of one of its inherent powers. The court will review 
only the character of the offense to the extent of determining 
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that the House has jurisdiction over the prisoner. The issue 

of guilt of the charge is left to the judgement of Congress. 

■Turney v. MacCracken , 294 U.5.. 125 (1935) (Srandeis, J. ) 

"This contention of MacCracken7 goes to the question 
of guilt, not to that of the jurisdiction of the 
■"Senate .... whether he is guilty, and whether he has 
so far purged himself of contempt that he does not 
now deserve punishment, are the questions which the 
Senate proposes to try. The respondent to the petition 
did not, by demurring, transfer to the court the 
decision of those questions. The sole function of the 
writ of habeas corpus is to have the court decide 
whether the Tenate has jurisdiction to make the deter- 
mination which it proposes." Td. at 152. 

The scope of a federal court's review in a normal habeas pro- 
ceeding has expanded considerably since Turney v. MacCracken , 
supra , but the fact still remains that habeas review is consider- 
ably more narrow than the review a court would exercise on direct 
appeal. Tee generally , Developments in the Law-Federal Habeas 
Corpus , 83 Harv. L. rev. 1038, 1113 et seq , (1970). Thus the 
scope of a court's inquiry over a House of Congress' common law 
contempt action should be much narrower than the scope of a 
court's inquiry over a statutory contempt conviction. For 
example, in a common law contempt action, the nature of the 
punishment required as remedial action would be within the dis- 
cretion of the legislature and will not be judged by the courts 
unless there is "an absolute disregard of discretion and a mere 
exertion of arbitrary power...", Marshall v. Gordon , 743 U.s. 

521, 545 (1917). Tee also Barry v. United Ttates ex. ral, 
Cunningham , 279 U. T. 597, 620 (1929). 
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Since Congress has in recent years relied exclusively 
on statutory contempt, there are only a few cases in which the 
courts have ruled on the exercise of the inherent contempt power, 
Tn two, Kilbourn v, Thompson , supra , and Marshall v, Gordon , 
supra , has the Court refused to uphold the Congressional action. 

Tt is therefore not entirely clear as to the limits of Congres- 
sional power in this area. At the least, all investigations 
must be made pursuant to a valid legislative purpose, and 
lacking that purpose, a witness cannot be punished for refusing 
to cooperate. Kilbourn v. Thompson , 103 H.S. 168, 194-96 (1881). 
Tt also appears that no one can be compelled to disclose infor- 
mation on matters which fall outside the authorized scope of 
inquiry of a committee, for the investigative power is inherent 
in the House of Congress as a whole, and a committee is restricted 
to the mission delegated to it by the Congress. Watkins v. 

United Qtates, 354 U.8. 178, 206 (1957). Thus, a question must 


*_/ 

meet a pertinency standard in order for a contempt for failure 
to answer the question to pass constitutional muster for "a 


* / _ 

The pertinency standard for statutory contempt is discussed 
in part III of this memorandum, "Statutory Contempt." 



85 


- 10 - 

witness rightfully may refuse to answer where the bounds of 
the power are exceeded or the questions are not pertinent to 
the matter under inquiry." McGrain v, Daugherty , 273 U.3. 135, 
176 (1929). Where the witness is called before the entire House 
and the questions asked again, it may well be that pertinency 
would be measured by the full scope of the investigatory power 
of Congress and not that of only the committee before which the 
testimony originally took place. 

’ince Congress has the power to judge guilt or inno- 
cence of the contempts it charges, a finding of willfulness would 
be a matter to be determined by the appropriate House of Congress 
subject only to the limited review discussed, supra . to what 
extent the requirements read into statutory contempt proceedings, 
discussed infra , may be found to actually bo a part of due 
process, it is difficult to determine. To date, due process 
has been applied to legislative contempt proceedings only to the 
extent of requiring notice and an opportunity to be heard. 

Groppi v. haslie , 404 TJ.3. 496 (1972). It may well be the case 
that the duo process requirements of Groppi will be extended and 
not limited to the facts of that case. The Groppi Court, however 
did explain that due process does not require a quasi- judicial 
proceeding by a legislature in order to have a valid contempt. 

Id . at 500. 

Because of the unclear limitations on nonstatutory 
contempt and because contempt trials are time consuming, in 1857 
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Congress enacted a statute providing for criminal process in 
the federal courts with prescribed penalties for contempt of 
Congress. The present day version of that statute is 2 U. T.C. 
section 192. This statute is merely supplementary of the 
nonstatutory power of Congress- it does not preempt the field. 

In re Chapman , 166 U.S. 661, 671-72 (1897). However, since 
Congress, by the use of that statute, seeks the aid of the 
federal courts, the courts require that every defendant prose- 
cuted for a statutory violation be accorded all of the guarantees 
and safeguards which the law gives to every defendant in a federal 
criminal case — even though the defendant would not have the 
right to all of those guarantees had Congress used its own 
common law power of contempt and not resorted to the courts. 

3.g., Catkins v. United states , 354 TJ. 178, 706-08 (1957). 

It is to section 192 that we now turn. 

IV. "TATUTOPY CONTEMPT 

-t / 

2 U.3.C. section 192 (1970) provides as follows: 


"I 193. Privilege of witnesses 

"No witness is privileged to refuse to testify to any 
fact, or to produce any paper, respecting which he shall 
be examined by either House of Congress, or by any 
joint committee established by a joint or concurrent 
resolution of the two Houses of Congress, or by any 
committee of either House, upon the ground that his 
testimony to such fact or his production of such paper 
may tend to disgrace him or otherwise render him 
infamous. " 

"8 194. Certification of failure to testify grand 
jury action failing to testify or produce records 
"IJhenaver a witness summoned as mentioned in section 192 


footnote continued on following page. 



87 


- 12 - 


"§ 192. Refusal of witness to testify or produce 
papers 

"3very parson who having been summoned as a witness 
by the authority of either House of Congress to give 
testimony or to produce papers upon any matter under 
inquiry before either House, or any joint committee 
established by a joint or concurrent resolution of the 
two Houses of Congress, or any committee of either 
House of Congress, willfully makes default, or who, 
having appeared, refuses to answer any question 
pertinent to the question under inquiry, shall be 
deemed guilty of a misdemeanor, punishable by a fine 
of not more than $1,000 nor less than $100 and 
imprisonment in a common jail for not less than one 
month nor more than twelve months." 

This section has been used extensively in recent years, especially 

since world War XX, and the provision has been considered at 

length by the courts. Four major elements of the crime have 

bean identified: 

(1.) The investigation during which the contempt occur- 
red must be in aid of a valid legislative purpose. 


footnote continued from preceding page. 

fails to appear to testify or fails to produce any books 
papers, records, or documents, as required, or whenever 
any witness so summoned refuses to answer any question 
pertinent to the subject under inquiry before either 
House, or any joint committee established by a joint 
or concurrent resolution of the two Houses of Congress, 
or any committee or subcommittee of either House of 
Congress, and the fact of such failure or failures is 
reported to either House while Congress is in session, 
or when Congress is not in session, a statement of fact 
constituting such failure is reported to and filed with 
the President of the Senate or the Speaker of the 
House, it shall be the duty of the said President of 
the cenate or Speaker of the House, as the case may be, 
to certify, and he shall so certify, the statement of 
facts aforesaid under the seal of the Canate or House, 
as the case may be, to the appropriate United ’tates 
attorney, whose duty it shall be to bring the matter 
before the grand jury for its action." 
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(2.) The committee conducting the investigation must 
be authorized to conduct the particular inquiry in 
question. 

(3.) The question that was refused an answer or the 
papers the production of which was required must be 
pertinent to the authorized inquiry. 

(4.) The default must be willful. 

1. Legislative Purpose . The nature of the investiga- 
tive power requires that each inquiry be based on a constitution- 
al grant of legislative authority. That power is, however, very 
broad, Watkins v. United states , 354 U.7. 173 (1957); 

"It omcompasses inquiries concerning the administration 
of existing laws as well as proposed or possibly- 
needed statutes. It includes surveys of defects in 
our social, economic or political system for the 
purpose of enabling the Congress to remedy them. .It 
comprehends probes into departments of the Federal 
Government to expose corruption, inefficiency' or waste. 
Id. at 187. 

However, there is no power to expose the activities of individual 

* / 

merely for tha sake of exposure without justification in terms 

However, Congress and its Committees do have the power "to 
inquire into and publicize corruption, maladministration or inoff 
ciancy in agencies of the Government. That was the only' kind of 
activity described by Woodrow Wilson in Congressional Government 
when he wrote: "The informing function of Congress should be 
preferred even to its legislative function. 1 Id . at 303. From 
the earliest times in its history, the Congress has assiduously 
performed an 'informing function' of this nature. 5ee Landis, 
Constitutional Limitations on the congressional Power of Investi 
gation, 40 Harv. L. rev. 153, 168-94." TT atkins v. Onited states , 
354 TJ. 5. 178, 200 n. 33 (1957) (emphasis added) . 
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of functions of Congress,- it is not the function of Congress 
to conduct legislative trials. Td . at 187, 200. Private 
affairs may be inquired into, however, and their exposure 
compelled, in pursuit of an independent legislative purpose. 

Id. at 200, 206. The existence of a valid legislative purpose is 
to be judged simply by whether the legislative body has juris- 
diction over the subject matter of the investigation. United 
states v. rumely . 345 U.3. 41, 44 (1953) (an enabling resolution 
contains the grant and limitations of the committee's power). 

The fact that a committee has reported no legislation at all as 
the result of an extended series of hearings does not negate a 
conclusion that the committee has a legislative purpose. Townsend 
v. United states , 95 F.2d 352, 355 (D.C. Cir. 1938). 

The Court declared in McGrain v. Daugherty , 273 U.S 
135 (1927), that a legislative purpose was to be presumed when 
the subject matter of the investigation was within the juris- 
diction of Congress, since the only legitimate purpose a house 
could have in investigating would be to aid it in legislating. 

Id . at 178. The presumption cannot be rebutted by impugning the 
motives of individual congressmen, for motive is irrelevant as 
long as the assembly's legislative purpose is in fact being 
served. Watkins v. United States , 354 U.". 178, 200 (1957). 

Accord , Barrenblatt v. United States , 360 U.S, 109, 132-133 
(1959). Seo also Uisler v. United states , 170 F.2d 273, 278-79 
(D.C. Cir. 1948), cert, dismissed, 338 U.7, 


883 (1949). The 



court will simply refuse to hear allegations that the ulterior 
motive of the investigators is not to aid legislation but to 
harass individuals for their political beliefs. Eisler v. United 
c tates , supra . Tenney v. Brandhove , 341 U. ". 367, 377-78 (1951) 
cf . United ctates v. O'Brien , 391 U.3. 367, 382-86 (1968). 

Once a legislative purpose is established, the permis- 
sible scope of the investigation is as far reaching as the 
potential legislative function to which it is related. Townsend 
v. United 7tate3 , 95 F.2d 352, 361 (D.C. Cir. 1938). It can 
amcompass all matters necessary to the fulfillment of the 
legislative purpose. 

?. Authority of the Committea . A witness can be 
punished for refusal to testify before a congressional committee 
only if that committee and in turn its subcommittee were author- 
ized by its parent House or committee to conduct the investiga- 
tion to which the testimony pertained. This requirement is an 
element of the requirement that the question be pertinent: it is 
therefore jurisdictional. United "bates v. Orman , 207 F.2d 148, 
153 (3d Cir. 1953). luch authority can be conferred by statute 
or by special resolution. It is an element of the offense, and 
must be pleaded and proved by the government. Cojack v. United 
states , 384 U. 3. 702, 705 (1966). (Contempt citation reversed 
because no showing that parent committea had delegated to sub- 
committee before whom the witness had appeared the authority to 
make the inquiry the full committee also had not specified the 



area of inquiry). The authorization defines the subject of the 
inquiry and thus puts soma limits on its scope- the due process 
rights of the accused require that the authority be clear and 
certain, and conferred in accordance with law. _T<?.at 708, 714. 

The requirement of committee authorization is composed of two 
elements. First, the committee or subcommittee must be empowered 
to conduct the specific investigation undertaken. Second, it 
must be shown that the inquiry with respect to which the con- 
tempt occurred was within the scope of the delegated authority. 
United gtates v. bamont , 236 F.2d 317, 314 (7d Cir. 1956). 

In the case of the House Un-American Activities 
Committee, the Supreme Court was willing to read the committee's 
authorizing resolution very broadly. Although the Court had 
criticized the vagueness of the HUAC resolution and the ambiguity 
of its operative terms in Watkins v. United "tatss , 354 U.S. 178, 
202 et_ seq . (1957), it read Watkins narrowly and the resolution 
broadly in Barenblatt v. United States , 360 T J.3, 109, 117-18 
(1959):" Just as legislation is often given meaning by the gloss 
of legislative reports, administrative interpretation, and long 
useage, so the proper meaning of an authorization to a congression- 
al committee is not to be derived alone from its abstract terms 
unrelated to the definite content furnished them by the course 
of congressional actions." _I<3. at 117. The committee's history 
forced the Court to conclude that its Legislative authority to 
conduct the instant inquiry was "unassailable". id. at 122. 
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In other areas, however, the courts have read authori- 
zing resolutions narrowly, particularly where required to avoid 
the necessity of facing a constitutional question. The Court 
of Appeals for the District of Columbia Circuit has refused to 
find that the Senate Select Committee on Lobbying Activities 
was authorized to inquire into attempts to influence general 
public opinion through the publication and distribution of 
political books and pamphlets. The Court found that the subject 
was too remote from the authorized investigation to sustain 
abridgement of the freedoms of speech and of the press which 
might be involved, rumely v. Hnited Ttates , 197 F.2d 166, 172- 
75 (D.c. Cir. 1952). gee also United States v. Kamin , 136 F. 3upp. 
791, 801-04 (D. Mass. 1956). And the District of Columbia Circuit 
took a similar position with respect to a Congressional investi- 
gation of the New York Port Authority, A broad House subpoena 
duces tecum which called for internal memoranda and intra- 
authority documents was met with a claim of executive privilege. 
The court did not decide the claim of privilege, but held that 
the general authorizing resolution could not be construed to 
permit an investigation of such scope and depth, especially 
when, contrary to the situation in Barenblatt , such an investi- 
gation had not before been attempted. Tobin v. United states , 

306 F. 2d 270, 274-75 (D.C. Cir. 1962). Before it would feel it 
necessary to reach squarely the constitutional question raised 
by an investigation of the magnitude claimed, the court would 
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require the authorization to be spelled out in specific terms. 

Id . at 275 . 

Authorizations go only to the permissible subject 
matter of an investigation. They do not import authority over all 
activities of persons related to the subject matter. The affairs 
of a witness may be investigated only in so far as they relate 
to that subject- there is no power to inquire beyond it. 
rumely v. United States . 197 F.2d 166, 176 (D.C. Cir. 1952). 

3. Pertinency . Closely related to the problem of the 
authority of the committee is the requirement that the questions 
asked be pertinent to the subject under inquiry. Pertinency 
is an explicit statutory requirement of 2 U.3.C. section 192, 
which refers to a refusal to answer "any question pertinent to 
the question under inquiry...." Because of the pertinency re- 
quirement, authorizations must be clear and specific. Pertinency 
is an element of the offense, and since in a criminal proceeding 
the presumption of regularity of Congressional activity is out- 
weighed by the presumption of innocence of the accused, it must 
be pleaded and proved by the government. Sinclair v. United 
States , 279 U.S. 263, 296-97 (1929). It is the particular sub- 
ject under inquiry at any given time, and not the full investiga- 
tive authority of the committee, to which the question must be 
pertinent; thus the indictment must specify the question under 
congressional committee inquiry at the time of the defendant's 
alleged default. ?U3sell v. Unit e d °tates , 369 U.S. 749, 771 
(1962) . 
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Pertinency is a broader concept than that of relevance 
in the field of evidence, extending in its broadest reach to 
the entire field of inquiry permitted by the legislative purpose. 
United States v. Orman , 207 F.2d 148, 153 (3d Cir. 1953). 

It is a question of law to be decided by the court rather than by 
the jury, and good faith mistake as to the law is not a defens e 
for the defendant . 2inclair v. United states , 279 U.3. 263, 298- 
99 (1929)* Braden v. United states , 365 U.9. 432, 436 (1961). 

It is the question and the possible answer which must be pertin- 
ent? the pertinence of the actual answer is immaterial. United 
'■states v, Orman , 207 F.2d 148, 154 (3d Cir. 1953). Tince per- 
tinency is an element of the offense, lower courts have held that 
the defense is not waived by a failure to object to a question on 
pertinency grounds . United states v. Orman , 207 F.2d 148, 154 
(3d Cir. 1953): Bowers v. United states , 20? F. 2d 447, 452 (D.C. 

Cir. 1953). The Supreme Court has suggested to the contrary in 
dictum. Barenblatt v. United states , 360 U. 5. 109, 123-24 (1959X 
Tee also Deutch v. United Itates , 367 U, 9. 456, 472-73, 475 (1961) 
(Frankfurter, Clark, Harlan 6 Whittaker dissenting). 

When a question is not clearly pertinent on its face, 
the government will be allowed to introduce extraneous evidence 
to establish pertinency. Bowers v. United states , 202 F.2d 447, 
450, 453 (D.C. Cir. 1953). There are generally five methods by 
which pertinency can be shown: 

(1) From the definition of the inquiry found in the 
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authorizing resolution or statute? 

(2) from the opening remarks of the committee chairman 

(3) from the nature of the proceeding? 

(4) from the question itself? and 

(5) from the response of the committee to a pertinency 

objection. 

Watkins v. United states , 354 U.~. 173, 209-214 (1957). 

7inco statutory contempt is a criminal offense subject 
to the same due process safeguards as any other offense, avoid- 
ance of the infirmity of vagueness requires that a witness be 
able to know when he is violating the law. The pertinency of 
the question must therefore be made clear to the witness before 
he is compelled to answer, at least so long as he makes an ob- 
jection based on pertinency. "ince the witness acts at his 
peril if ha refuses to answer, he is entitled to know in advance 
the subject of the inquiry to which the committee deems the 
question pertinent. T,T atkins v. United "tates , 354 TJ.8. 178 (19571 
Wa tkins explained that a witness is entitled to be informed of 
the relation of the question to the subject of the investigation 
with the same precision as the due process clausa requires of 
statutes defining crimes. _Id_. at 208-09. be also id . at 214-15. 

•Judge Burger, now Chief Justice, while sitting on the 
District of Columbia Court of Appeals, interpreted Watkins as 
creating a reasonable man standard; it requires not that the 
witness in fact subjectively appreciate the pertinency of the 
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question, but only that it ba demonstrated with sufficient 
clarity that a reasonable man would have understood it. -3acher 
v. nnited states , 252 F.2d 828, 835 (D.C. Cir. ) , rav'd on other 
grounds , 356 U.3. 576 (1958). 

4. Willfulness . Willful default is the fourth re- 
quirement of the statute, and must be proved beyond a reasonable 
doubt. Quinn v. United states , 349 U.5. 155, 165 (1955). Will- 
fulness does not, however, require action with an evil motive 
or purpose; all that is required is an intentional and deliberate 
act, not the product of inadvertence or accident. Good faith 
on the part of the witness is not a defense. Sinclair v. United 
states , 279 U.S. 263, 298-99 (1929). Fields v. United States , 

164 F . 2d 97, 100 (D.C. Cir. 1947), cert, denied , 332 U.5. 851 
(1948) ; Townsend v. United itates , 95 F. 2d 352, 358 (D.C. Cir. 
1938) . The statute encompasses all forms of intentional failure 
to testify: failing to appear, refusal to be sworn or to answer 
questions, and leaving the hearing before being excused. 

Townsend v. United States , 95 F.2d 352, 355 (D.C. Cir. 1938). 

The witness is, however, entitled to a clear ruling by the commit- 
tee on his objections to their demands. United "tates v. Kamp , 
102 F. oupp. 757, 759 (D.D.C. 1952). He must not be made to 
guess as to his legal position; it must be made clear to him that 
the committea demands an answer notwithstanding his objection, 
and at what point the committee considers him to be in default. 
Quinn v. United States, 349 U.g. 155, 165-66 (1955). 5ee also 



97 


- 22 - 

Flaxer v. United States , 358 U.S. 147 (1958) (Douglas, J. ) 

Any withholding of subpoenaed documents is a violation 
of the statute if it in fact results in obstruction of the 
inquiry, regardless of the form in which it is manifested, 
although the default does not mature until the return date of the 
subpoena. If the witness is in fact unable to comply with the 
request, the burden is on him to come forward to explain that 
inability. United States v. Bryan , 339 U.S. 323, 329-33 (1950). 
V. OTHEP PTGHTS OF WITNESSES 

1. Pules of Procedure . 

Congress has the power to determine how its hearings 
are to be conducted, generally without review by the courts of 
its procedures. United States v. Hintz , 193 F. Supp. 325, 331 
(N.D. 111. 1961). For example, there is no right to cross- 
examine unless allowed by the committee. United States v. Fort , 
443 F. 2d 670, 679 (D.C. Cir. 1970), cert, denied , 403 U.S. 932 
(1971). The witness is compelled to abide by the procedures 
set out, and may not ordinarily impose conditions on his testi- 
mony, either by demanding the right to make a statement or to 
give his testimony in closed session. Id.; Bisler v. United 
States , 170 F.2d 273 (D.C. Cir. 1948), cert, dismissed , 338 U.S. 
883 (1949). A witness, however, can claim the benefit of the 
Committee's rules. The failure of the committee to abide by its 
own rules can be a defense to a refusal to testify at a hearing 
conducted not in accordance with them. Yellin v. United States, 


34-966 O - 74 - pt. 1 - 8 
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374 U.S. 109 (1963). An investigation by a subcommittee not 
authorized in conformity with the rules of the committee is 
likewise void, and will not sustain a conviction for refusal to 
testify. Gojack v. United states , 384 U.S. 702, 712 (1966). A 
committee, in short, should exercise care in following its own 
rules. 

2 . Fifth Amendment . 

The fifth amendment right to refuse to incriminate 
oneself is available to a witness testifying before a congression- 
al committee. Quinn v. United States , 349 U.S. 155, 162 (1955). 
The privilege is a personal one, however, and cannot be claimed 
on behalf of a corporation or in relation to documents kept in a 
representative capacity. McPhaul v. United States , 364 U.S. 372, 

—j 

380 (1960): Hale v, Henkel , 201 U.S. 43 (1906) No particular 
form of words is necessary to invoke the fifth amendment privi- 
lege: all that is required is. that the committee be able to 
understand the claim; the burden is on it to inquire into ob- 
jections which are unclear. Quinn v. United States , 349 U.S. 

155, 162-64 (1955). The privilege, however, is waived unless it 
is invoked and the witness cannot select the place to stop in his 
testimony. Once answers to incriminating questions have been 
given, the privilege is waived as to other questions on the same 
subject, which can be refused only if they present a real danger 

*7 

Thus, it may not be able to be claimed by the Committee to Pe- 
elect the President (C.R.P.), an organization, not an individual. 
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of further incrimination. Pogers v. United States , 340 U.5. 

367, 370-74 (1951). The waiver may occur oven though tha witness 
was not aware until it was too late that the right had been 
waived. Pogers v. United States, supra . 

The witness is not the sole judge of his claim. 

Hoffman v. United States , 341 U.S. 479 (1951). The privilege 
cannot be used by the witness as a subterfuge to avoid answering 
innocent questions. It can be claimed only when there is a 
reasonable apprehension on the part of the witness that his 
answer would furnish evidence or reveal sources of evidence which 
could lead to his conviction for a criminal offense. He may 
therefore be asked to explain his claim of such a reasonable 
apprehension, although he may not be forced actually to disclose 
the information. United States v. Jaffe , 98 F. Supp. 191, 193-94 
(D.D.C. 1951). He need not disclose the incriminating facts in 
order to sustain his claim- it need only be evident that an 
answer or explanation of refusal to answer might result in in- 
jurious disclosures. Emspak v. United States , 349 0.5. 190, 
198-99 (1955). 

3 . Necessity of a Quorum . 

The necessity of a quorum as a prerequisite to a valid 
contempt is unclear. The presence of a quorum was required to 
sustain a conviction for perjury in Christoffel v. United States , 
338 U.3. 84 (1949). But one year later the Supreme Court held 
that the lack of a quorum did not excuse a witness from honoring 
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a valid subpoena issued by an authorized committee, united States 
v. Byran , 339 U.3. 323, 329-32 (1950). While a quorum is probably 
not necessary, keeping a quorum at the time a witness commits 
his contemptable act is certainly the more cautious course. 

4. Presence of Communications Media . 

A witness does not ordinarily have a right to object 

to the presence of the communications media at a hearing. United 

3tates v. Hintz , 193 F. Supp. 325 (N.D. 111. 1961). in one 

case, however, a lower court held that the presence of TV 

cameras and reporters made it impossible for the witness to 

testify in a calm, considered and truthful manner, and that that 

condition justified his refusal to testify. United States v, 

Kleinman , 107 F. Supp. 407, 408 (D.D.C. 1952). Kleinman has 

certainly not been extended by other courts. In United States v. 

Orman , 207 F.2d 148 (3d Cir. 1953), for example, the court held 

that the question of whether a witness before a congressional 

committee should have a right to demand that information given 

by him which cannot aid the committee in its legislative purpose 

be withheld from the public is for legislative, not for judicial 

control. 207 F.2d at 159. And in United states v. Hintz , 193 

F. Supp. 325 (N.D. 111. 1961), the court stated: 

"This court has no power to impose upon Congress, 
a coordinate branch of our government, either a 
proscription against or a prescription for radio, 
television, movies or photographs. This court 
is of the opinion that the mere presence of such 
mechanisms at an investigative hearing does not 
infect the hearing with impropriety." 193 F. Supo. 
at 331-32. 
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The Hintz court specifically rejected any reading of Kle I n man 
which would par se prevent a conviction of any witness who 
commits a contempt of Congress "while in the presence of 
spectators and the sensory apparatus which permits the nation 
to see and to hear." bd. at 329. However, at a trial the 
defendant may seek to prove that the conditions of testimony were 
not reasonably conducive to that clarity and accuracy to which 
defendant was normally capable. The question is for the fact- 
finder. Id_. at 332. See also Rules of Procedure for the Select 
Committee, Pule 35. 

5. Multiple Counts of Contempt . 

Witnesses are often indicted on multiple counts of 
contempt, one for each question asked and refused. It has been 
held, however, that where separate questions relate to a single 
subject of inquiry or seek to establish a single fact, only one 
penalty for contempt may be imposed. United States v. Orman . 

207 F.2d 148, 160 (3d Cir. 1953). Where there are separate re- 
fusals to answer separate questions, it is proper for each 
refusal to be set out as a separate count. One who has 

flatly refused to testify further can be prosecuted only for that 
one refusal; the committee cannot multiply contempts by continu- 
ing questioning. United States v, Costello , 198 F.2d 200, 204 (2d 
Cir.), cert, denied , 344 U.S. 874 (1952). A witness should still 
be asked several questions so that if a court subsequently finds 
that some questions were improper, there will be other questions 
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upon which a valid conviction may be upheld. 
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Washington. D.C. 20510 


PRELIMINARY MEMORANDUM RE PROCEDURES FOR CONFERRING 
IMMUNITY AND COMPELLING TESTIMONY AND PRODUCTION BEFORE 
SENATE SELECT COMMITTEE 

This memorandum outlines the procedures that this 
Committee must follow to obtain an order from a United 
States district court that confers immunity on a witness 
before the Committee and compels him to testify and 
produce pertinent records. A more detailed memorandum 
substantiating the conclusions here presented is in 
preparation. 

The relevant statutory provisions, which were 
part of the Omnibus Crime Control Act of 1970 and 
are now found at 18 U.S.C. §6001, 6002, 6005, are 
attached to this memorandum. At the outset, it should 
be noted that the immunity conferred upon a witness 
under §6002 is not total "transactional" immunity. 
Rather, it is immunity from the "use", for purposes 
of prosecution, of compelled testimony or records, or 
any information directly or indirectly derived from 
such testimony and records, except in a prosecution 
for perjury, giving false statements, or otherwise 
failing to comply with the order. The Supreme Court 
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in Kastigar v. United States , 406 U.S. 441, 453 (1972) , 
held that a witness, under §6002, could be constitu- 
tionally compelled to testify and produce records 
over his Fifth Amendment objection even though §6002 
does not provide complete protection from future 
prosecution. 

I. Basic Operation of Statutory Procedure 

Unlike previous immunity statutes that automatically 
conferred immunity upon a witness when he testified, the 
current provisions require that the witness expressly 
claim his privilege against self-incrimination, or, 
where the witness has not yet been called, that there 
be an indication that he may claim his privilege (see 
section II, below), before the immunity process can be 
set in motion. Thus §6002 provides that immunity may 
be granted "/w_7henever a witness refuses, on the basis 
of his privilege against self-incrimination, to testify 
or provide other information in a proceeding before or 
ancillary to . . . either House or Congress, ... or a 
committee or a subcommittee of either House." The 
purpose of the change was to ensure that a witness 
receives immunity only when he asserts his privilege 
and to eliminate the previously existing situation 
where a witness, merely by testifying, would receive 
an "immunity bath" in regard to all offenses indicated 
by his testimony. 
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Once the claim of privilege has been made or it 
appears that it may be made, certain specific procedures 
must be followed before a district court can issue the 
immunizing order and compel testimony or production. 
These procedures, which are set forth in §6005, are: 

(1) The request for an immunizing order must be 
approved by an affirmative vote of two-thirds of the 
members of the full Committee and the application for 
the order must certify that the application was so 
approved . 

(2) At least ten days prior to the date on which 
the request for the order is made, the Committee must 
serve the Attorney General with notice of its intention 
to submit the request; moreover, certification that the 
Attorney General has been properly notified must 
accompany the application. 

The purpose of notice to the Attorney General is 
to allow him to isolate from the immunity grant any 
incriminating information already in his files, thereby 
establishing the "independent source" necessary for 
possible future prosecution. The government has an 
affirmative burden, in a later criminal prosecution, 
to demonstrate that evidence used in that prosecution 
was not derived from immunized testimony or records. 

See Kastigar v. United States , supra, at 460. 
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The attorney General does not have the power to 
veto a request for immunity. Moreover, the Court has 
no discretion to refuse the order provided the pro- 
cedural prerequisites described above, i.e., an 
affirmative two-thirds vote of the Committee and 
notification of the Attorney General, are fulfilled. 
However, the Attorney General may, under 86005(c), 
require the District Court to defer the order ‘s 
issuance for a period not more than twenty days from 
the date the order is requested. This provision was 
inserted to allow the Attorney General to obtain 
additional time, if necessary, to establish an 
independent basis for future prosecution. 

A witness may challenge the application for an 
immunizing order only on the ground that the prescribed 
procedural requirements have not been met. No attack 
on, e.g., the scope of the Committee's jurisdiction 
or the breadth of the production request, is allowable 
at this stage. 

II. Pre-Hearing Issuance of Direction to Testify 

Section 6005 authorizes a grant of immunity and 
compulsion to testify and produce records regarding 
a witness who " may be called to testify or provide 
other information." (emphasis added) It is thus 
possible for the statutory procedures to be put into 
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operation before the witness actually appears and 
asserts his privilege against self-incrimination. 

See , e . g . , Kastigar v. United States , supra . The 
purpose behind this provision is obvious. In many 
cases a Committee will know in advance that a witness 
will refuse to answer without immunity protection. 

To require the witness to appear before the Committee 
and claim his privilege before the immunity procedure 
is initiated would be a useless ritual. 

An advance order is obtained by following the 
procedures, described above, necessary for the 
acquisition of a regular immunity order. It appears, 
however, that, as a technical matter, immunity is not 
actually conferred until the witness asserts his 
privilege and is directed to testify by the chairman 
of the Committee. 
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TITLE 18 — CRIMES AND CRIMINAL PROCEDURE 


Page 4472 


Transfer of Functions 

All functions of all other officers of the Department 
of Justice and all functions of all agencies and employees 
of such Department were, with a few exceptions, trans- 
ferred to the Attorney General, with power vested in him 
to authorize their performance or the performance of 
any of his functions by any of such officers, agencies, and 
employees, by former sections 1 and 2 of 1950 Reorg. Plan 
No. 2, §§ 1, 2, eff. May 24, 1950, 15 F. R. 3173, 64 Stat. 1261. 

§ 5037. Parole. 

A juvenile delinquent who has been committed and 
who, by his conduct, has given sufficient evidence 
that he has reformed, may be released on parole at 
any time under such conditions and regulations as 
the Board of Parole deems proper if it shall appear 
to the satisfaction of such Board that there is rea- 
sonable probability that the juvenile will remain 
at liberty without violating the law. (June 25. 1948, 
ch. 645, 62 Stat. 858.) 

Legislative History 

Reviser’s Note . — Based on title 18, U. S. C., 1940 ed., 
i 927 (June 16, 1938, ch. 486, § 7, 52 Stat. 766). 

Reference to section establishing the Board of Parole 
was omitted as unnecessary. 

Minor changes were made In phraseology. 

Exception From Transfer of Functions 
Functions of the Board of Parole were not included 
in the transfer of functions of officers, agencies and em- 
ployees of the Department of Justice to the Attorney 
General, made by former sections 1 and 2 of 1950 Reorg. 
Plan No. 2, § 1, eff. May 24, 1960, 15 F. R. 3173, 64 Stat. 
1261. 

Cross References 

Board of Parole established, see section 4201 of this 
title. 

Part V.— IMMUNITY OF WITNESSES 

Sec. 

6001. Definitions. 

6002. Immunity generally. 

6003. Court and grand Jury proceedings. 

6004. Certain administrative proceedings. 

6005. Congressional proceedings. 

Amendments 

1970— Pub. L. 91-452, title II, 5 201(a), Oct. 15, 1970, 84 
Stat. 926, added part V and items 6001 to 6005. 

Part Referred to in Other Sections 
This part is referred to in title 7 section 2146. 

§6001. Definitions. 

As used in this part — 

(1) “agency of the United States” means any 
executive department as defined in section 101 
of title 5, United States Code, a military depart- 
ment as defined in section 102 of title 5, United 
States Code, the Atomic Energy Commission, the 
China Trade Act registrar appointed under 53 
Stat. 1432 (15 U.S.C. sec. 143), the Civil Aero- 
nautics Board, the Federal Communications 
Commission, the Federal Deposit Insurance 
Corporation, the Federal Maritime Commission, 
the Federal Power Commission, the Federal 
Trade Commission, the Interstate Commerce 
Commission, the National Labor Relations 
Board, the National Transportation Safety 
Board, the Railroad Retirement Board, an arbi- 
tration board established under 48 Stat. 1193 (45 
U.S.C. sec. 157), the Securities and Exchange 
Commission, the Subversive Activities Control 


Board, or a board established under 49 Stat. 
31 (15 U.S.C. sec. 715d); 

(2) “other information” includes any book, 
paper, document, record, recording, or other 

material; 

(3) “proceeding before an agency of the United 
States” means any proceeding before such an 
agency with respect to which it is authorized to 
issue subpenas and to take testimony or receive 
other information from witnesses under oath; 
and 

(4) “court of the United States” means any of 
the following courts: the Supreme Court of the 
United States, a United States court of appeals, a 
United States district court established under 
chapter 5, title 28, United States Code, the District 
of Columbia Court of Appeals, the Superior Court 
of the District of Columbia, the District Court of 
Guam, the District Court of the Virgin Islands, the 
United States Court of Claims, the United States 
Court of Customs and Patent Appeals, the Tax 
Court of the United States, the Customs Court, and 
the Court of Military Appeals. 

(Added Pub. L. 91-452, title II, § 201(a), Oct. 15, 
1970, 84 Stat. 926.) 

Effective Date; Savings Provision 
Section 260 of Pub. L. 91-452 provided that: "The pro- 
visions of part V of title 18, United States Code, added by 
title II of this Act | this part], and the amendments and 
repeals made by title II of this Act (sections 835, 895, 
1406, 1954, 2424, 2514 and 3486 of this title, sections 15, 
87f, 135c, 499m. and 2115 of Title 7, section 25 of Title 
11. section 1820 of Title 12, sections 32, 33, 49, 77v, 78u, 
79r, 80a-41, 80b-9, 155, 717m, 1271, and 1714 of Title 15, 
section 825f of Title 16, section 1333 of Title 19, 
section 373 of Title 21, sections 4874 and 7493 of Title 26, 
section 161 of Title 29, section 506 of Title 33, sections 405 
and 2201 of Title 42, sections 167 and 362 of Title 45, sec- 
tions 827 and 1124 of Title 46, section 409 of Title 47, sec- 
tions 9, 43, 46-48, 916, 1017, and 1484 of Title 49, sec- 
tion 792 of Title 50, and sections 643a, 1152, 2026, and 2155 
of Title 50, Appendix), shall take effect on the sixtieth day 
following the date of the enactment of this Act (Oct. 15, 
19701 . No amendment t'6 or repeal of any provision of law 
under title II of this Act shall affect any immunity to 
which any individual is entitled under such provision by 
reason of any testimony or other information given before 
such day." 

Amendment or Repeal of Inconsistent Provisions 
Section 259 of Pub. L. 91-452 provided that: “In addi- 
tion to the provisions of law specifically amended or 
specifically repealed by this title [see effective date note 
set out under this section], any other provision of law 
inconsistent with the provisions of part V of title 18, 
United States Code (adding by title II of this Act) (this 
part], is to that extent amended or repealed.” 

§ 6002. Immunity generally. 

Whenever a witness refuses, on the basis of his 
privilege against self -incrimination, to testify or 
provide other information in a proceeding before or 
ancillary to — 

(1) a court or grand jury of the United States, 

(2) an agency of the United States, or 

(3) either House of Congress, a joint committee 
of the two Houses, or a committee or a subcommit- 
tee of either House, 

and the person presiding over the proceeding com- 
municates to the witness an order issued under this 
part, the witness may not refuse to comply with the 
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TITLE 18.— CRIMES AND CRIMINAL PROCEDURE 


§ 6005 


order on the basis of his privilege against self-in- 
crimination; but no testimony or other information 
compelled under the order (or any information di- 
rectly or indirectly derived from such testimony or 
other information) may be used against the witness 
in any criminal case, except a prosecution for per- 
jury, giving a false statement, or otherwise failing to 
comply with the order. (Added Pub. L. 91-452, title II, 
§ 201 (a), Oct. 15, 1970, 84 Stat. 927.) 

Effective Date 

Section effective on the sixtieth day following Oct 15, 
1970, see section 260 of Pub. L. 91-452, set out as a note 
under section 6001 of this title. 

Section Refereed to in Other Sections 
This section is referred to in sections 6003, 6004, 6005 
of this title. 

§ 6003. Court and grand jury proceedings. 

(a) In the case of any individual who has been or 
may be called to testify or provide other information 
at any proceeding before or ancillary to a court of 
the United States or a grand jury of the United 
States, the United States district court for the judi- 
cial district in which the proceeding is or may be 
held shall issue, in accordance with subsection (b) 
of this section, upon the request of the United States 
attorney for such district, an order requiring such 
individual to give testimony or provide other infor- 
mation which he refuses to give or provide on the 
basis of his privilege against self-incrimination, such 
order to become effective as provided in section 6002 
of this part. 

(b) A United States attorney may, with the ap- 
proval of the Attorney General, the Deputy Attorney 
General, or any designated Assistant Attorney Gen- 
eral, request an order under subsection (a) of this 
section when in his judgment — 

(1) the testimony or other Information from 
such individual may be necessary to the public 
interest; and 

(2) such individual has refused or is likely 
to refuse to testify or provide other informa- 
tion on the basis of his privilege against 
self -incrimination. 

(Added Pub. L. 91-452, title II, § 201(a), Oct. 15, 
1970, 84 Stat. 927.) 

Effective Date 

Section effective on the sixtieth day following Oct. 15, 
1970, see section 260 of Pub. L. 91-452, set out as a note 
under section 6001 of this title. 

§6004. Certain administrative proceedings. 

(a) In the case of any individual who has been 
or who may be called to testify or provide other in- 
formation at any proceeding before an agency of 
the United States, the agency may, with the ap- 
proval of the Attorney General, issue, in accordance 
with subsection (b) of this section, an order requir- 
ing the individual to give testimony or provide other 
information which he refuses to give or provide on 
the basis of his privilege again t self -incrimination, 
such order to become effective as provided in section 
6002 of this part. 


(b) An agency of the United States may issue an 
order under subsection (a) of this section only if in 
its judgment — 

(1) the testimony or other information from 
such individual may be necessary to the public 
interest; and 

(2) such individual has refused or is likely to 
refuse to testify or provide other information 
on the basis of his privilege against self- 
incrimination. 

(Added Pub. L. 91-452, title II, § 201(a), Oct. 15, 
1970, 84 Stat. 927.) 

Effective Date 

Section effective on the sixtieth day following Oct. 15, 
1970, see section 260 of Pub. L. 91-452, set out as a note 
under section 6001 of this title. 

§ 6005. Congressional proceedings. 

(a) In the case of any individual who has been 
or may be called to testify or provide other informa- 
tion at any proceeding before either House of Con- 
gress, or any committee, or any subcommittee of 
either House, or any joint committee of the two 
Houses, a United States district court shall issue, in 
accordance with subsection (b) of this section, upon 
the request of a duly authorized representative of the 
House of Congress or the committee concerned, an 
order requiring such individual to give testimony or 
provide other information which he refuses to give 
or provide on the basis of his privilege against self- 
incrimination, such order to become effective as pro- 
vided in section 6002 of this part. 

(b) Before issuing an order under subsection (a) 
of this section, a United States district court shall 
find that — 

(1) in the case of a proceeding before either 
House of Congress, the request for such an order 
has been approved by an affirmative vote of a 
majority of the Members present of that House; 

(2) in the case of a proceeding before a commit- 
tee or a subcommittee of either House of Congress 
or a joint committee of both Houses, the request 
for such an order has been approved by an affirm- 
ative vote of two-thirds of the members of the 
full committee; and 

<3» ten days or more prior to the day on which 
the request for such an order was made, the At- 
torney General was served with notice of an in- 
tention to request the order. 

(c> Upon application of the Attorney General, the 
United States district court shall defer the issuance 
of any order under subsection (a) of this section for 
such period, not longer than twenty days from the 
date of the request for such order, as the Attorney 
General may specify. (Added Pub. L. 91-452, title II, 
§ 201(a), Oct. 15, 1970, 84 Stat. 928.) 

Effective Date 

Section effective on the sixtieth day following Oct. 15, 
1970, see section 260 of Pub. L. 91-^452, set out as a note 
under section 6001 of this title. 
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MEMORANDUM OP LAW 


Congressional Immunity for Witnesses * 


I , Introduction 

It has long been recognized that immunity is a 
useful and necessary tool to uncover and prosecute 
crime. See , e.g. , Lord Chancellor Macclesfield's Trial, 

16 Howell's State Trials 767 , 1147 (1725) j 3 Wigmore, 
Evidence sec. 2281, at 492 n.2 (McNaughton rev. ed. 1961). 
(Immunity statute enacted by Parliament to aid in its 
investigation of the Lord Chancellor Macclesfield,) 

Mr. Justice White, concurring in Murphy v. Waterfront 
Commission , 373 U.S. 52 , 94-95 (1964), observed that 
immunity statutes: 

"have for more than a century been resorted 
to for the investigation of many offenses, 
chiefly those whose proof and punishment 
were otherwise impracticable, such as 
political bribery, extortion, gambling, 
consumer frauds, liquor violations, commercial 
larceny, and various forms of racketeering." 


*This memorandum supplements an earlier memorandum submitted 
to this Committee respecting procedures for granting immunitj 
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Mr. Justice Frankfurter has said that immunity statutes 
have "become part of our constitutional fabric," Ullman 
v. United States , 350 U.S. 422, 438 (1956), and the Supreme 
Court, in the recent case of Kastigar v. United States , 

4o6 U.S. 441, 446 (1972), recognized that immunity is 
often necessary because "many offenses are of such a 
character that the only persons capable of giving useful 
testimony are those implicated in the crime." 

II . Historical Background 

The power of the Government to compel a person to 
testify before governmental bodies has its origins in 
early c Ui mo.-i law. For example, the power with respect 
to courts was established in England by statute over 
four hundred years ago. Statute of Elizabeth, 5 Eliz. I, 
c. 9j sec. 12 (1562). The power to compel testimony, 
however, is limited in this country by the Fifth 
Amendment privilege against compulsory self-incrimination 
and a similar privilege also exists in British law. 

The Fifth Amendment privilege protects a witness against 
disclosures which could be used in a criminal prosecution 
against him or could lead to evidence which could be 
used in such a prosecution. This privilege may be 
asserted in any proceeding, civil or criminal. Judicial 
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or otherwise. The scope of the Fifth Amendment privilege 
is limited, in turn, by the power of the Government 
to grant immunity from prosecution, (or "indemnity" as 
the English call the concept) . See generally Leonard W. 
Levy, Origins of the Fifth Amendment at 328 , 495 
(Oxford U. Press 1968). In fact, immunity is about 
as old as the privilege against self- incrimination. Id. 

The first Congressional immunity statute was 
passed in 1857, Act of Jan. 24, 1857, 11 Stat. at 
Large 155. The specific purpose behind the enactment 
of this statute was to compel witnesses to testify before 
a Congressional investigation into alleged corruption 
within the House of Representatives. Under that Act, 
witnesses could acquire immunity simply by testifying 
before a Congressional Committee. The immunity conferred 
by the Act was "transactional" immunity, which meant that 
by testifying a witness could completely immunize himself 
from prosecution for the transaction about which he 
testified. This kind of immunity was tantamount to 
a pardon. The resulting "immunity baths" during the 
next five years prompted Congress to reform the immunity 
statute. A new immunity statute was passed which 
provided only "use" immunity. Under the new statute 
the testimony actually given before Congress could not 
be used against the witness in a subsequent prosecution. 



113 


Page 4 

though the witness could still be prosecuted. Act of 
January 24* 1862* 12 Stat. at Large 333. However* as 
this reformed statute was drafted, evidence derived from, 
or the fruit of, a witness' compelled testimony could 
be used to prosecute him* even though the actual compelled 
testimony could not be used against him. 

A statute similar in all essentials to the Act of 
January 24* 1862 was attacked in Counselman v. Hitchcock , 

142 U.S.547 (1892). The Supreme Court held that the 
limited immunity statute there involved was unconstitutional 
in that it did not bar the use of the fruits of the 
testimony as well as the testimony itself. There was 
dictum in the case, however, which said that an immunity 
statute must "afford absolute immunity against future 
prosecution for the offense to which the question relates." 
Id. at 586. Within three weeks after Counselman was 
decided* Congress began to amend its immunity statutes 
to confer transactional immunity in order to comply with 
the broad dictum in that case. However, Congress did not 
get around to amending the Act of Jan. 24* 1862 -- which 
applied to Congressional investigations — until the 
Immunity Act of 1954* which was codified in 18 U.S.C. 
sec. 3486. Under that statute (now repealed) Congress' 
immunity power was limited to national security 
investigations . 


34-966 O - 74 - pt. 1 - 9 
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In spite of the fact that many federal statutes 
after Counselman offered total transactional immunity, 
the Supreme Court, in Murphy v« Waterfront Commission , 

378 U.S. 52 (1964), suggested that the broad dictum of 
Couns elman was not the law-. that case, which 
involved a state immunity statute, the Supreme Court held 
that a witness in a state proceeding may be constitutionally 
compelled to give testimony incriminating under federal 
law as long as the Federal Government is prohibited from 
making any use of the compelled testimony or its fruits. 

378 U.S. at 79. The Federal Government could still 
prosecute, but it could not use a witness' compelled 
testimony (or evidence derived from that compelled 
testimony) against him. 

Ill . Congressional Immunity - 1970 

After careful study, the National Commission on 
Reform of Federal Criminal Laws recommended that the 
federal immunity laws be reformed. The Commission 
concluded that a narrow, use immunity provision such 
as considered in the Murphy case would meet constitutional 
requirements. See Commission .Working Papers at 1446 (1970) . 

Congress agreed, and in 1970 enacted the immunity 
provisions of the Omnibus Crime Control Act of 1970, 
codified at 18 U.S.C. sec. 6001 through 6005, which 
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Include the provisions relevant to the Select Committee's 

operations. These immunity provisions only provide 

that a witness' compelled testimony, or any information 

derived directly or indirectly from such compelled 

testimony, may not be used against him in a subsequent 

criminal prosecution. The witness may still be prosecuted , 

however, using independently derived evidence. 

The narrow use immunity provided for in l8 U.S.C. 

sec. 6001 et seq .was attacked as unconstitutional in 

Kastigar v. Unite d Stat es, 4o6 U.S. 44l (1972). The 

petitioners argued, inter alia , that, in order to compel 

a witness to testify, it was necessary to confer full, 

transactional immunity, narrow use immunity being 

insufficient. The Supreme Court disagreed and upheld 

the constitutionality of the statute: 

"We hold that such immunity from use and 
derivative use is coextensive with the scope 
of the privilege against self-incrimination, 
and therefore is sufficient to compel 
testimony over a claim of the privilege." 

4o6 U.S. at 453. 

"The statute, like the Fifth Amendment, grants 
neither pardon nor amnesty. Both the statute 
and the Fifth Amendment allow the government 
to prosecute using evidence from legitimate 
independent sources." 4o6 U.S. at 46l. 

Kas tiger involved testimony before a Grand Jury, 

but there is nothing in the logic or language of the 
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case that would make constitutionality depend on whether 
a Grand Jury or a Congressional Committee is seeking 
testimony. 

The legislative history of the immunity provisions 

of section 6001 et seq . is useful in explaining its 

operation and intent. H.R., Rep. Wo. 91-1549, 91st 

Congress, 2nd Session (found in 2 U.S. Code Cong, and 

Admin. News 4017-18 (1970)) states that: 

"Section 6002 contains the basic immunity . . . 
authorization ... . The witness must 

claim his privilege to receive immunity. 

The proposed provision is not an immunity 
bath. See Uni ted States v. Monia , 63 S.,Ct. 409 } 
317 U.S. 42 S7~ L. Ed. 376~(l943). Refusal 
to_ te s t ify following communication of the 
immunity o rder warr ants conte mpt p r oceedings . 
KcT’oral ' testimony or other information secured 
fror a witness can be used against him in a 
criminal proceeding. This statutory immunity is 
intended to be broad as, but no broader than, the 
privilege against self-incrimination. (See 
Senate hearings at p. 326.) It is designed to 
reflect the use-restriction immunity concept of 
M urphy v. Wate rfron t Commission , • • • rather 
Than the transaction immunity concept of 
Counselman v. Hi t chcock , .... The witness 
is also protected against the use of evidence 
derivatively obtained .... The exception for 
perjury, false statements or other failure to 
comply with the order is probably unnecessary. 

See United States v. Monia . .... 

■***■* 

■ "Section 6005 sets out the procedure to be 
followed in congressional proceedings. A 
court order must be obtained based on an 
affirmative vote of a majority of members 
present in a proceeding before either House 
or a two-thirds vote of the members of the 
full committee in a proceeding before a committee. 
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Ten days' notice must be given to the Attorney 
General prior to seeking the order. The 
court must defer issuance up to 20 days at 
the Attorney General's request. However, 

Th e At tor ney Ge ner a l is not gi ven vet o pow er. 

K o'r i s the court gi v en any pow er to with hold 
"th s_ or de r if the factual prerequTsT€es are met, ' ' 
pSTpEasis added} 

The reason the Attorney General is given a right 
to ten days notice before the request for an immunity 
order is filed (and the right to a 20 day deferral 
after the request is made before the order is entered) 
is to provide the Attorney General with the opportunity 
to isolate any incriminating data already in his files 
and thus establish the independent source necessary 
for later criminal prosecution. See National Commission 
for the Reform of Federal Criminal Laws, Working Papers 
at l4oG. 

As the above legislative history makes clear, 
under the statute neither the Attorney General nor 
the Court has discretion to veto a decision of 
Congress (or a committee thereof) to grant immunity. 

If the court determines that the procedural prerequisites 
have been met ( e.g. , at least two-thirds of a Committee 
have voted for immunity and the required notice has 
been given), it must enter the order. It would have 
been particularly inappropriate to give the Attorney 
General power to veto a Congressional decision of 
immunity "because in a Teapot Dome-type Congressional 
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investigation* the Attorney General himself would be 
the focus of the inquiry." See Commission Working 
Papers at 1440. It also follows from the above that, 
where procedural regularity is present, a prospective 
witness cannot prevent the grant of immunity. In re 
McElr ath, 248 F.2d 612, 617 (D.C. Cir. 1957) .( en banc ) 
(concurring opinion). ' / 


June, 1973 


Samuel Dash 
Chief Counsel 


-Sv' '.AVvv^vflv, 

James Hamilton 
Assistant Chief 

Counsel 

v v r*-y 

-r-y 


Assistant Counsel 
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MEMORANDUM OF LAW 
A ttorney -Client Privilege 
I . The Basic Rule 

Professor Wigmore summarizes the basic rule governing 

the application of the attorney-client privilege as follows: 

" (1) where legal advice of any kind is sought 
(2) from a professional legal adviser in his 
capacity as such, (3) the communications re- 
lating to that purpose, (4) made in confidence 
(5) by the client, (6) are at his instance 
permanently protected (7) from disclosure by 
himself or by the legal adviser, (8) except the 
protection be waived." 8 Wigmore, Evidence, i 2292, at 554 

(McNaughton rev. 1961) (footnote 
omitted; emphasis in original omitted) . 

The attorney -client privilege is governed by statute 

in many states, but for the most part the statutes are 

merely declaratory of the common law rule summarized above. 

8 Wigmore, supra , § 2292 at 556-57. Certain features of the 

privilege that are or may be relevant to this committee's 

activities are discussed below. 


II . The Policy Reasons Behind the Attorney -Client Privilege 
Certain evidentiary rules, e. g, , the hearsay rule, 
exist in order to exclude from the jury evidence which 
the law considers untrustworthy. The attorney-client 
privilege, on the other hand, excludes perfectly competent, 
valid evidence because of a policy decision that the exclu- 
sion promotes another valid objective of law: 
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"In order to promote freedom of consultation 
of legal advisors by clients, the apprehension 
of compelled disclosure by the legal advisors 
must be removed; hence the law must prohibit 
such disclosure except on the client's consent." 

8 Wigmore, supra i 2291 at 545. 

Because the exercise of this privilege conflicts with the 

search for truth, the commentators and the courts have 

long held that the privilege "ought to be strictly confined 

within the narrowest possible limits consistent with the 

logic of its principle." 8 Wigmore, supra § 2291 at 554. 

Wigmore ' s principle has long been recognized by the case 

law. E.g . , Foster v. Hall , 29 Mass. (12 Pick.) 89, 97 (1831) 

"The rule of Privilege, having a tendency to prevent the 

full disclosure of the truth, ought to be construed strictly. 

See also , McCormick, Evidence i § 72,77,86 (1972). 

Ill . Some Guidelines Governing the Scope of the Attorney- 
Client Privilege 

(A) The first requirement of the attorney-client 
privilege is that legal advice must be sought. See 
generally , 8 wigmore, supra , I 2296 at 566. Thus, communi- 
cations with an attorney seeking, e.g. , his business advice 
is not within the privilege. United States v. Vehicular 
Parking, Ltd. , 52 F.Supp. 751, 753-54 (D. Del. 1943). 

However, where the client generally seeks legal advice, 
the existence of nonlegal, incidental communications between 
them does not result in loss of the privilege. United 


States v. United Shoe Machinery Corp. , gg p, Supp. 357, 359 
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(D. Mass. 1950) (Wyzanski, J) . Accord , McCormick , supra , 
i 88, at 179-80. 

(B) A client may not claim the privilege if the 
communications was in furtherance of a criminal or 
fraudulent transaction, wigmore states that the privi- 
lege does not attach where the advice is sought for a 
knowingly unlawful end; it is, however, not necessary, 
in order to determine that the privilege is invalid, to 
conclude that the attorney actually became a participant 
in the client's intended wrong. E.g . , A . B . Dick Co. v- 
Marr, 95 F.Supp. 83, 102 (S.D.N.Y. 1950) (Medina ,J. ) ; In 
re Sawyer's Petition , 229 F2d 805,808-09 (7th Cir. 1956) 

(a client's communication to his attorney in pursuit of a 
criminal or fraudulent act yet to be performed is not 
privileged in any judicial proceeding) . 8 Wigmore, supra , 

I 2298, at 573, 577. Wigmore also declares that the 
intended, unlawful end, may be either a crime or any 
"deliberate plan to defy the law and oust another person 
of his rights, whatever the precise nature of those rights 
may be." ]|<i. at 577. The traditional common law view, how- 
ever, requires that the communication be in furtherance of 
a crime or fraud before the privilege is ruled nonexistant. 
McCormick, supra , 1 96 at 201. Rule 26 (2) of the uniform 
Rules of Evidence appears to agree with Wigmore and would 
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deny the privilege if the communications were in furtherance 

of any crime or tort , but proposed Federal Rule 503 (d) (1), 

of the Proposed Rules of Evidence for the United States 

Federal District Courts, uses the "crime or fraud" language.* 

In order to determine if the legal advice was tainted 

and is thus not within the privilege the test is as follows: 

"Where there is some evidence of crime or fraud 
apart from the communications with the attorney, 
and there have been transactions with him, let 
the burden be on the attorney to satisfy the court 
(apart from the jury) that the transaction has to 
his best belief not been wrongful, before the 
claim of privilege is allowed ." Wigmore, supra , 

§ 2299, at 578 (emphasis in original). 

See also . Pollock v. United States , 202 F.2d 281, 286 (5th 

Cir. 1953), cert, denied . 345 U.S. 993 (1953): 

"/~w7here the party is being tried for a crime in 
furtherance of which the communication to the 
attorney was made and evidence has been introduced 
giving color to the charge, it is well settled that 
the communication is no longer privileged ./~ citations 
omitted/ 7 . " 

in short, it is not necessary that the court make a finding 
that the client's purpose was in fact criminal: if there is 


* Proposed Rules of Evidence for the United States Federal 
District Courts were promulgated on November 20, 1972 by 
the Supreme Court. They have not yet been enacted. A copy 
of proposed Rule 503 is attached to this Memorandum. The 
Advisory Committee's Note to Proposed Rule 503 may be found 
at 56 F.R.D. 235-40.' 
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some evidence giving color to the charge, the privilege must 
yield. In determining whether the client had an unlawful 
purpose in consulting with an attorney, it is the client's 
guilty intention which is controlling; the good faith or 
lack thereof of the attorney is ^irrelevant. McCormick, 
supra , I 95, at 200. Evidence of the client’s wrongful 
intent may be circumstantial. Id . at n. 51, citing 
Sawyer v. Stanley , 241 Ala. 39, 1 So. 2d 21 (1941). 

(C) If a client tells the attorney about the contents 
of a preexisting document, the attorney may not ordinarily 
be forced to testify about such conversations, even thpugh 
the client may be compelled to testify as to the contents 
of documents as well as required to produce them. Wigmore, 
supra , § 2308. However, if the communications were part 
of an attempt by the client to avoid production of the document's 
contents, the privilege does not apply. Jk3. at 596. It 
is also generally true that information regarding the exis- 
tence, execution or place of custody of a document is 
ordinarily not within the privilege. Wigmore, supra , 1 2309. 

Communications about documents should be distinguished 
from the documents themselves. A document never acquires 
any privileged character by virtue of being passed from a 
client to his attorney, and thus client documents in the 
possession of an attorney are subject to subpoena. Falsone 
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v. United States , 205 F.2d 734, 739 (5th Cir. 1953); 

McCormick, supra , § 89, at 185. 

(D ) The purpose of the attorney-client privilege is 
to protect confidential communications. Communications 
to a lawyer not intended to be confidential are not pro- 
tected. E.q . , United States v. Tellier , 255 F.2d 441 (2d 
Cir. 1958) ; see generally , 8 Wigmore, supra , i 2311, at 
600. Thus, communications to an attorney in the presence 
of a third person who is not the agent of either the 
attorney or client are not privileged. 8 Wigmore, supra , 
at 601-02. If the client intends that the lawyer reveal 
the conversations to third persons there is no privilege. 

E.g . , United States v. Tellier , 255 F.2d 441 (2d Cir. 1958) 
(Attorney's advice to client not privileged where client 
expected attorney to prepare letter to third person setting 
forth client's position). Wilcox v. united States, 231 F2d 

384 (10th Cir. 1956) cert, denied , 351 U.S. 943 (1956) (client's 
private instructions to attorney that at preliminary hearing 
he should propound certain questions to witnesses not privileged) . 

(E) If two (or more) clients retain the same attorney 
and then have an altercation, there is, in a subsequent 
controversy between the two clients, no attorney-client 
privilege regarding conversations by either to the joint 
attorney. 8 Wigmore, supra , § 2312 at 604. And, in any 
dispute between a lawyer and his former client ( e.q . , a 
suit for fees), the previous communications between the 
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lawyer and client are not privileged. Id.at 607-08. An 

attorney must be able to protect himself against charges 

by his former client, who may not shield himself by use of 

the privilege. When the client and attorney become embroiled 

in a controversy, "the seal is removed from the attorney's 

lips." McCormick, supra , I 91 at 191. See also A.B.A. 

Code of Professional Responsibility, D.R. Rule 4-101 (c) . 

"A lawyer may reveal... (3) Confidences or secrets 
necessary... to defend himself ... against an accusa- 
tion of wrongful conduct." 

(F) If the client, by mistake or otherwise, discloses 

the substance of his confidential conversations to outsiders, 

his privilege as to those conversations is lost for all 

time. E.g . , Connecticut Mutual Life Ins, Co. v. Shields , 

18 F.R.D. 448, 451 (S.D.N.Y. 1955). 

"Once there has been disclosure to an outsider, by 
the client or by the attorney with the client’s 
authority, of the confidential communication it 
is no longer privileged." 

See also , McCormick, supra , 1 93, at 197. Even if the 
outsider learns of the conversations because there were 
insufficient precautions to preserve secrecy, the privilege 
is still lost, 8 Wigmore, § 2326 at 633. Moreover, under 
traditional principles, if the attorney loses written confidential 
communications or they are stolen from his office, the privilege 
is nonetheless extinguished as to their contents since the 
confidentiality has been lost, albeit involuntarily. See also , 
McCormick, supra , 1 75 n. 19. However, Proposed Federal Rule 
503 would prohibit loss or theft from destroying the privilege. 
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See Advisory Committee's Note, 56 F.R.D. at 238. 

(G) The Attorney-Client privilege may not be used to 

keep secret the identity of a client: 

"The weight of authority denies the privilege 
for the fact of consultation or employment, 
including the component facts of the identity 
of the client, such identifying facts about 
him as hisaddress, and occupation, the identity of 
the lawyer, and the scope or object of the 
employment." McCormick, supra , I 90, at 185-86 
(footnote omitted). 

(H) The client may voluntarily waive the attorney- 
client privilege. If he does so, the attorney must testify 
since the privilege belongs only to the client, not to the 
attorney. See 8 Wigmore, 1 2327. A client may also be 
found to have waived the privilege if he makes a partial 
disclosure. Having revealed a portion of his communications, 
he may not withhold the remainder. 8 Wigmore, supra , i 2327, 
at 636; McCormick, supra , i 93. 

(I) Under traditional common law, the attorney-client 
privilege protects the relationship between a lawyer and his 
private client and does not extend to communications to an 
attorney representing the Government or Governmental officials 
regarding their official duties. McCormick, supra , 1 88, at 181. 
There are several reasons for limiting the privilege to the 
private client and his private lawyer. In the Government there 
is not so much an attorney -client relationship as an employee- 
employer relationship, which serves to provide the necessary 
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degree of confidentiality for the employer. More importantly, 
the employer is not the actual client of the Government lawyer. 

It is the people who not only pay the Government lawyer's 
salary but who are supposed to be the beneficiaries of his 
legal work and his true client. Thus, the Government lawyer 
unlike a private one, may take an oath to uphold the Constitution 
and laws thereunder. The Code of Professional Responsibility 
also applies differently to a Government lawyer, for his 
duty is to the public at large and not to a narrow client 
interest. See , e.g . , A.B.A. Code of Professional Responsibility, 
D. R. Rule 7-103. Finally, in the executive branch of Government, 
any necessary confidentiality is provided by Executive Privilege. 
When that privilege is waived, the only privilege of confid- 
entiality that the Executive has is waived. However, some 
recent cases have extended the privilege to cover lawyers 
for a government. E.g. , Connecticut Mutual Life Ins. Co. v. 
Shields , 18 F.R.D. 448, 450-51 (S.D.N.Y. 1955) (without stating 
its reasons, the court states that lawyers for the Bellevue 
Bridge commission are covered by the privilege insofar as the 
Commissioners' communications were only with their lawyers). 
Proposed Federal Rule 503 (a) (1), if enacted would change the 

traditional law and apply the privilege to attorneys for 
governmental bodies. See 56 F.R.D. at 237. 

(J) The attorney-client privilege is generally considered 
to apply to corporations and unincorporated associations. 
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E. q . , Radiant Burners, Inc, v. American Gas Association , 320 

F . 2d 314 (7th Cir. 1963), cert , denied , 375 U.S. 921. 

However, not every employee of a corporation speaks for it 
for purposes of the privilege. it is the general rule that 
when the client is a corporation only members of the "control 
group" of the corporation are clients for purposes of the 
privilege. The "control groups" are those who are authorized 
to seek, and act upon, legal advice for the corporation. see 
City of Philadelphia v. Westinghouse Electric Corp. , 210 F. 
Supp. 483 (E.D. Pa. 1962) . Lower-level employees are not 
"clients;" they fall in the category of witnesses, and 
information communicated by them to an attorney is not privi- 
leged. See generally , D.I. Chadbourne, Inc, v, Superior Court , 
36 Cal. Reptr. 468, 60 Cal. 2d 723, 388 P. 2d 700 (1969) 
(statement of corporate employee delivered to corporation's 
insurance carrier is not privileged) . 

(K) in any dispute before the Select Committee as to the 

applicability of the Attorney -Client privilege, the Chair will 

have to make a ruling. if the Chair rules that the privilege 

does not apply, the attorney-witness must then answer, even 

if his client maintains his objections: 

"It seems clear that, unless in a case of flagrant 
disregard of the law by the judge, the lawyer's duty 
is merely to present his view that the testimony is 
privileged; and if the judge rules otherwise, to submit 
to his decision." McCormick, 1 92, at 193-94 (footnote 
omitted) . 

See 8 Wigmore § 2321 at 630; see also A.B.A. Code of Profess- 
ional Responsibility, D.R. Rule 4-101 (c) : 

"A lawyer may , revea 1 . . . (2) Confidences or secrets 
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When. . . required by law or court order." 

It would be unfair to require the lawyer to risk contempt 
for his client. 



. ____ Assistant Counsel 

June, 1973 


34-966 O - 74 - pt. 1 - 10 
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Rule 503. Lawyer-Client Privilege 

(a) Definitions . — As used in this rule: 

(1) A “client" is a person, public officer, or corpora- 
tion. association, or other organization or entity, either 
public or private, who is rendered professional legal serv- 
ices by a lawyer, or who consults a lawyer with a view to 
obtaining professional legal services from him. 

(2) A “lawyer" is a person authorized, or reason- 
ably believed by the client to be authorized, to practice 
law in any state or nation. 

(3) A “representative of the lawyer” is one em- 
ployed to assist the lawyer, in the rendition of professional 
legal services. 

(4) A communication is “confidential" if not in- 
tended to bo disclosed to third persons other than those 
to whom disclosure is in furtherance of the rendition of 
professional legal services to the client or those reason- 
ably necessary for the transmission of the communication. 

(b) General rule of privilege . — A client has a privilege 
to refuse to disclose and to prevent any other person 
from disclosing confidential communications made for the 
purpose of facilitating the rendition of professional legal 
services to the client. (1) between himself or his repre- 
sentative and his lawyer or his lawyer’s representative, 
or (2) between his lawyer and the lawyer’s representative, 
or (3) by him or his lawyer to a lawyer representing 
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another in a matter of common interest, or (4) between 
representatives of the client or between the client and a 
representative of the client, or (5) between lawyers rep- 
resenting the client. 

( c ) Who may claim the privilege.- — The privilege may 
be claimed by the client, his guardian or conservator, the 
personal representative of a deceased client, or the suc- 
cesssor. trustee, or similarreprcsentative of a corporation, 
association, or other -organization, whether or not in 
existence. The person who was the lawyer at the time 
of, the communication may claim the privilege but only 
on behalf of the client. His authority to do so is pre- 
sumed in the absence of evidence to the contrary. 

(d) Exceptions. — There is' no privilege under this rule: 

(/) Furtherance of crime or fraud. — If the services 

of the lawyer were sought or obtained to enable or aid 
anyone to commit or plan to commit what the client 
knew or reasonably should have known to be a crime or 
fraud; or _ , 

( 2 ) Claimants through same deceased client. — As to 
a communication relevant to an issue between parties 
who claim through the same deceased client, regardless 
of whether the claims arc by testate or intestate succes- 
sion or by inter vivos transaction; or 

(3) Breach of duty by lawyer or client. — As to a 
communication relevant to an issue of breach of duty by 
the lawyer to his client or by the client to his lawyer; or 

(.{) Document attested by lawyer. — As to a com- 
munication relevant to an issue concerning an attested 
document to which the lawyer is an attesting witness; 
or 

( 5 ) Joint clients. — As to a communication relevant 
to a matter of common interest between two or more 
clients if the communication was made by any of them 
to a lawyer retained or consulted in common, when 
offered in an action between any of the clients. • 
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PRELIMINARY 


MEMORANDUM TO SELECT COMMITTEE 


RE CONGRESSIONAL POWER TO SUBPOENA DOCUMENTS IN WHITE 
HOUSE CUSTODY 


President Nixon, in his letter of July 6, 1973 (attached) 

has refused to permit The Select Committee access to papers 

prepared or received by his personal staff, which papers he 

has termed "Presidential papers." Though he has declined to 

use the term, he is, in fact, asserting the doctrine of 

executive privilege as to all "the private papers of his 

office, prepared by his personal staff" in order, it is 

said, that his personal staff may "communicate among them- 

1 

selves in complete candor." 

There is substantial debate among legal scholars as to 
whether executive privilege has any legal existence. Professor 
Raoul Berger had contended quite forcefully that there is 
no such concept. See generally , Berger, Executive Privilege 


1. Perhaps because he has already waived executive privilege 
as to testimony of his staff, the President ostensibly 
bases his refusal to produce Presidential papers on the 
doctrine of separation of powers, but his arguments sound 
in executive privilege terms. 
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v. Congressional Inquiry , 12 U.C.L.A.L.Rev. 1044 (1965). 

Other authorities, however, contend that some sort of ex- 
ecutive privilege should be recognized. See Kramer & Marcuse, 
Executive Privilege — A Study of the Period 1953-1960 , 29 
Geo. Washington L. Rev. 623, 827 (1961). No federal court has 

ever been directly presented with the proposition of law 

2 

advocated by Mr. Nixon, and consequently there is no legal 
precedent in his favor. However, it is not necessary to 
settle the debate as to whether executive privilege actually 
exists for it appears that in no event would it be applicable 
in the instant case. 

First, it is reasonable to conclude that the privilege 
has been waived: presidential aides and former aides have 
~ been allowed to testify in full regarding the Watergate 
affair without any assertion of the privilege; presidential 
documents in the possession of witnesses have been submitted 


1. See further, 93 Cong. Rec. 40-41 (1930) (Remarks of Senator, 
later Justice, Black) ; 3 Hinds' Precedents of the House of 
Representatives at 185, quoting House Report No. 271(1844): 

"Thus it appears that there exists no rule which would 
exclude any evidence from the House or a committee of the 
House, which are as competent to guard the interests of the 
State, and have as high motives for doing so as the Execu- 
tive can have." 

2. It is worth noting, that a like ' issue has been decided 
by at least one state court. Opinion of the Justices , 328 Mass. 
655,660-61, 102 N.E. 2d 79, 85(1951): 

"The attempt of the Senate to secure such information as 
might be contained in the report was not an interference 
with the executive department of the government in viola- 
tion of art. 30 of the Declaration of Rights, relating to 
separation of powers . . . 

... It was a permissible exercise of an attribute pertaining 
to legislative power." (emphasis added.) 
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to the Select Committee without any claim to privilege. Mr. 

Nixon has “opened the door" to evidence and it is now difficult 

for him to argue that presidential documents regarding Water- 
1 

gate may be withheld . 

in this regard, it is worth noting that the distinction 
between testimonial and documentary evidence which the letter 
of July 6, 1973, attempts to draw is unpersuasive. The letter 
(at p.2) contends that testimonial evidence “can, at least, 
be limited to matter within the scope of the investigation." 
(However, the President recognizes that the oral testimony will 
be,- in fact, "unrestricted.") But the letter fails to recog- 
nize that documentary evidence can also be restricted. Any 


I. See Kramer & Marcuse, Executive Privilege — A Study of the 
Period 1953-1960 , 29 Geo. Washington L. Rev. 827, 901 (1961) , 
noting that at the time of the Army-McCarthy hearings it was 
felt that certain information would have been privileged "had 
not the Administration opened the door by volunteering infor- 
mation about it." The waiver principle is well-recognized in 
the law. see Tigar, Foreward: waiver of Constitutional Rights : 
Disquiet in the Citadel , 84 Harv. L. Rev. I (1970) : 

"Voluntary disclosure of any such fact (which may in 
any degree form a link in a chain of evidence against 
the witness) evinces, the argument runs, an intention 
not to rely upon the privilege, at least not in that 
forum, and not with respect to the entire subject 
matter to which the initial disclosure relates. The 
same general rule is followed with respect to all testi- 
monial privileges, constitutionally -based or not , in- 
cluding the lawyer-client, clergy man-penitent, and doctor- 
patient privileges." Id. at 9-10 (citing Preliminary 
Draft of Proposed Rules of Evidence for the U.S. Dis- 
trict Courts) (emphasis added). 
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Select Committee subpoena can be carefully drawn so that it 
is, in the letters terms, “limited to matters within the 
scope of the investigation." If a particular document covers 
matters both within and outside of the investigation, the 
irrelevant parts can be excised. There is, in short, no 
reason to draw a distinction between documentary and testi- 
monial evidence and waiver of rights as to the former 

1 

should also result in waiver as to the latter. 

The second reason that executive privilege is inapplicable 
in the present circumstances is that the doctrine may not be 
used as a device to conceal information relating to the- 
commission of a crime. Serious charges of criminal mis- 
conduct at the highest level of government have been made 
before the Select Committee. Certain files presently in the 
custody of the White House may support or rebut the charges. 
Such highly relevant information may not be shielded from the 
public on grounds of executive privilege. 

President Nixon's prior statements on the privilege 
appear to support this conclusion. In his Guidelines of 
May 3, 1973, he defined Presidential papers as "all documents 
produced or received by the President or any member of the 
White House staff in connection with his official duties." 


1. Moreover, as noted, some Presidential documents regardinc 
Watergate have been received without Presidential objection. 
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(emphasis added). But no document produced or received 

in furtherance of a crime may be justifiably considered 

one resulting from an exercise of an official duty. See 

also the Presidential Press Release of May 22, 1973, at 8: 

"Executive Privilege will not be invoked as to any 
testimony concerning possible criminal conduct or 
discussion of possible criminal conduct in the 
matters presently under investigation, including 
the Watergate affair and the alleged cover-up." 

The case law supports the use of a subpoena to 

the President to achieve relevant information regarding 

the commission of crimes. Chief Justice Marshall, in 

United States v. Burr , 25 Fed. Cas. at 187 (No. 14964) 

(C.C. Va. 1807), with respect to relevant evidentiary doc- 
* 

uments in the custody of the President, stated: 

"That the President of the United States may be 
subpoenaed, and examined as a witness, and re- 
quired to produce any paper in his possession, 
in not controverted." 

Though the Burr case is an old one, it is still good 
law as evidenced by the Supreme Court's favorable citation 
in Branzburq v. Hayes , 408 U.S. 665, 689 n. 26 (1972). The 


1 . 


Che "precedents" cited by Mr. Nixon are not sufficiently 
ielineated to allow comment on each, but we know of 
incident where a President, faced with compelling evidence 
that crimes have been committed, has invoked the privilege 
o wiS documents that might bear on these or other 
criminal violations. See generally Berger Execut e 
privilege VwCongr ess ional Inquiry , 12 U.C.L.A. L . Rev . 


(1965) : 
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Court also quoted with approval Jeremy Ben than* s observations 

"Were the Prince of Wales, The Archbishop of Canterbury, 
and the Lord High Chancellor, to be passing by in the 
same coach, while a chimney-sweeper and a barrow-woman 
were in dispute about a halfpenny worth of apples, and 
the chimney-sweeper or the barrow-woman were to think 
it proper to call upon them for their evidence, could 
they refuse it? No, most certainly." 408 U.S. at 689 
n. 26. 



Ronald D. Rotunda 
Assistant Counsel 


July 10, 1973 
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THE WHITE HOI! SE 

WASHINGTON 

The Western White House 
San Clemente 


July 6, 1973 




Dear Mr. Chairman: 


• 

■01 am advised that members of the Senate Select Committee 
4 ?. have raised the desirability of my testifying before the 


Committee. I am further advised that the Committee has 
/ requested access to Presidential papers prepared or 
received by former members of my staff. 


./‘In this letter I shall state the reasons why I shall not testify 
;•} before the' Committee or permit access to Presidential 

'papers. 

I want to strongly emphasize that my decision, in both cases, 
'/ is based on my Constitutional obligation to preserve intact 
the powers and prerogatives of the Presidency and not upon . 

. any desire to withhold information relevant to your inquiry*' 

t : My staff is under instructions to co-operate fully with yours 
. in furnishing information pertinent to your inquiry. On - 
22 May 1973, I directed that the right of executive privilege, 
"as to any testimony concerning possible criminal conduct 
.v-or discussions of possible criminal conduct, in the matters 

■f • • y 

■ presently under investigation, " no longer be invoked for 
. present or former members of the White House staff. In : - : 
‘ the case of my former Counsel, I waived in addition the -vy 
' attorney-client privilege. . 


These acts of cooperation with the Committee have been 
genuine, extensive and, in the history of such matters, 
extraordinary. 


1 
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.- The pending requests, however, would move us from proper 
■ Presidential cooperation with a Senate Committee to jeopardizing 
the fundamental Constitutional role of the Presidency. 

This 1 must and shall resist. 




No President could function if the private papers of his office, 
prepared by his personal staff, were open to public scrutiny. 
Formulation of sound public policy requires that the President 
and his personal staff be able to communicate among themselves 
in complete candor, and that their tentative judgments, their 
exploration of alternatives, and their frank comments on issues 
and personalities at home and abroad remain confidential. I / 
recognize that in your investigation as in others of previous 7;'* 
years, arguments can be and have been made for the identification' 
•and perusal by the President or his Counsel of selected documents 41 
• for possible release to the Committees or their staffs. But , 
such a coiirse, I have concluded, would inevitably result in v 
the attrition, and the eventual destruction, of the indispensable j. i 
, principle of confi dentialit y of Presi dential n anera^ 1 . 

7 , .» ;■ . 

The question of testimony by members of the White House , ; v “'""f ^ 
staff presents a difficult but different problem. While notes 
and papers often involve a wide-ranging variety and inter- 
mingling of confidential matters, testimony can, at least, be 7 
limited to matters within the scope of the investigation. For . ^ 

this reason, and because of the special nature of this particular '7 
investigation, I have agreed to permit the un re strict? '* »°° ti mnny 
of present and former White House staff members before your .'fj 

Committee* •, 

■■■ > 7 ■ ' i ' 11 * I ' 

The question of my own testimony, however, is another matter. | 

1 have concluded that if I were to testify before the Committee % 
irreparable damage would be done to the Constitutional principle 
' of separation of powers. My position in this regard is supported 
by ample precedents with which you are familiar and which need 
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■ not be recited here. It is appropriate, however, to refer 
.to one particular occasion on which this issue was raised. 

t In 1953 a Committee of the House of Representatives sought 
to subpoena former President Truman to inquire about 
matters of which he had personal knowledge while he had 
served as President. As you may recall. President Truman 
declined to comply with the subpoena on the ground that the 
separation of powers forbade his appearance. This position 
. was not challenged by the Congress. 

"i.v, . A 

It is difficult to improve upon President Truman's discussion 
of this matter. Therefore, I request that his letter, which is 
enclosed for the Committee's convenience, be made part of 
the Committee's record. 


■J- • The Constitutional doctrine of separation of powers is 

V fundamental to our structure of government. In my view, as 
f in the view of previous Presidents, its preservation is vital. 

'■•.'In this respect, the duty of every President to protect and 
.’/ defend the Constitutional rights and powers of his Office is 
• an obligation that runs directly to the people of this country. 

The -White House staff will continue to cooperate fully with . 

V the Committee in furnishing information relevant to its ... ; 

/ investigation except in those instances where I determine 

that meeting the Committee's demands would violate my 
• Constitutional responsibility to defend the office of the y;/* 
” Presidency against encroachment by other Branches. . ,>i. v 

v At an appropriate time during your hearings, I intend to ' JV 
/address publicly the subjects you are considering. In the •'?- 

)< ’ moanfimo in fVin rnnfovf nf Rpsnlnfinn 60* T rnnsiflAr- 


■$' address publicly the subjects you are considering. in tne ; y :, v 
■ meantime, in the context of Senate Resolution 60, I consider ? 

• , it my Constitutional responsibility to decline to appear personally 
.under any circumstances before your Committee or to grant ' ; 

access to Presid ential fila a> v : 

• 'Ij 

•: I respect the responsibilities placed upon you and your V ‘ 
colleagues by Senate Resolution 60. I believe you and 'y y 



your Committee colleagues equally respect the responsibility 
•placed upon me to protect the rights and powers of the 
Presidency under the Constitution. 


y?~t‘ >• Sincerely, . .. • v*, . 

' ", ' ' i. 

• ' V • , t* 


• - ,V- : 

’ Honorable Sam J. Ervin, Jr. 
Chairman , 

, ■ Select Committee on Presidential 
Campaign Activities 
United States Senate 
. ‘ Washington, D. C. 20510 

Enclosure- 

V. . 

• CCt Honorable Howard H. Baker 
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November 12, 1953 V> 


TRUMAN LETTER 


Dear Sir: 


X have your subpoena dated November 9, 1953, directing my ^ 
appearance before your committee on Friday, November 13, in . 
Washington. The subpoena does not state the matters upon which’-' you - 
’‘seek my testimony, but I assume from the press stories that you seeki- 
to examine me with respect to matters which occurred during my 
• tenure of the Presidency of the United States. 


V'V' > In spite of my personal willingness to cooperate with your . 

committee, I feel constrained by my duty to the people of the United 4 " ‘ 
States to decline to comply with the subpoena. . . v,\ 


•;%' /. .j, In doing so, I am carrying out the provisions of the Constitution ' 

“ of the United States; and am following a long line of precedents, commencing ' 

• with George Washington himself in 1796. Since his day. Presidents' Jefferson, 
% Monroe, Jackson, Tyler, Polk, Fillmore, Buchanan, Lincoln, Grant,; Hayes, 
Cleveland, Theodore Roosevelt, Coolidge, Hoover and Franklin D. Roosevelt 
have declined to respond to subpoenas or demands for information of various 
. ; kinds by Congress. ’• 


... The underlying reason for this clearly established and universally 

recognized constitutional doctrine has been succinctly set forth by -f -’ :.^ l t » sl 


' - Charles Warren, one of our leading constitutional authorities, as 


follows: 


> • y.’’ "In this long series of contests by the Executive to maintain “ 

• his constitutional integrity, one sees a legitimate conclusion from '« I ’ ‘ 
; our theory of government. ***Under our Constitution, each branch i.j >"* 
“of the Government is designed to be a coordinate representative of 


the will of the people. Defense by the Executive of his consti- . S- 

/’ tutional pqwers becomes in very truth, therefore, defense of popular 
‘ ^rights - -defense of power which the people granted to him. ; 


H I, . . ujj was in that sense that President Cleveland spoke of his 
. 'duty to the people not to relinquish any of the powers of his great 
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^ V '- ■ ■■ ■ 

> ' . ' "tv .’ |vVv 

. pffi,ce. It was in that sense that President Buchanan stated the people ? ' 

;• have rights and prerogatives in the execution of his office by the »fjj? 
President which every President is under a duty to see 'shall neyefe fe'JS. 
he violated in his person 1 but 'passed to his successors unimpaired byvfj 
the adoption of a dangerous precedent- ' In maintaining his rights- J f’irl 


against a trespassing Congress, the President defends not himself, 


but popular government; he represents not himself but the people. 


V 


President Jackson repelled an attempt by the Congress to j . 
breakdown the separation of powers in these words: i ; -'V 

1 V "For myself I shall repel all such attempts as an invasion of ; 
the principles of justice as well as the Constitution, and I shall - 

•'(esteem it my. sacred duty to the people of the United States to resist • • 
them as I would the establishment of a Spanish Inquisition. " - ■> ! 

’ I might commend to your reading the opinion of one of the . 

committees of the House of Representatives in 1879, House Report ■ h* 
141 March 3, 1879, Forty-fifth Congress, Third Session, in which ~ 
the House "J-udiciary Committee said the following: t'i.M 

u The Executive is an independent of either house of Congress 
‘ as either house of Congress is independent of him, and they cannot*. *, -l 
call for the records of his actions, or the action of his officers against • j 
his consent, any more than he can call for any of the journals or records 
of the House or Senate. " 


•' g i , it must be obvious to you that if the doctrine of separation of , 
•powers and the independence of the Presidency is to have any validity - • 
’ at all, it must be equally applicable to a President after his term of ,0 
’ office has expired when he is sought to be examined with respect to -'••>• 
any acts occurring while he is President. . t * ';'J 

The" doctrine would be shattered, and the President, contrary' , 
; to our fundamental theory of constitutional government, would become* 
a mere arm of the Legislative Branch of the Government if he would '• 
feel during his term of office that his every act might be subject to .'-ft 
official inquiry and possible distortion for political purposes. 
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If your intention, however, is to inquire into any acts as a;' 
private individual either before or after my Presidency and unrelated to 
any acts as President, I shall be happy to appear. 

Yours Very Truly, ' 


HARRY S. TRUMAN 


Honorable Harold H. Velde 
Chairman 

Committee on Un-American Activities 
House of Representatives 
Washington, D. C. 
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The Hatch Act governs a wide range of political behavior 
on the part of certain federal, 3tate and local government employees. 
The purpose of this memorandum is to review certain provisions of 
the Act which are relevant to Presidential elections. The discus- 
sion is divided into four parts. Part I summarizes the legislative 
history of the Act and its amendments. 

Part II deals with section 9 (a) of the Act which prohibits 
certain federal employees from taking an active part in political 
management or in political campaigns. 

Part III covers section 2 of the Act dealing with interfer- 
ence with federal elections by administrative employees of federal, 
state, or territorial governments; section 3 dealing with the 
promise of employment or other benefits for political activity; and 
section 4 dealing with the deprivation of employment or other 
benefits for political activity. 

Part IV is a discussion of the constitutionality of the 
Hatch Act with particular emphasis on the recent Supreme Court 
decision in United States Civil Service Commission v. National 
Association of Letter Carriers. 


I. Legislative History 

Thomas Jefferson first imposed restrictions upon the political 
activity of federal officials in 1801, and although subsequent 
Presidents issued executive orders restricting political activity of 
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various federal employees, it was not until 1907 that President 
Theodore Roosevelt extended such restrictions to employees in the 
competitive classified service. Roosevelt’s executive order did 
not specifically enumerate the acts prohibited, but since it per- 
mitted an employee to express his political views only in private, 
it was more severe than the provisions now contained in the Hatch 
Act. The executive order later became Civil Service Rule X, a 
provision which was the subject of some 3,000 adjudications by the 
Civil service Commission before enactment of the Hatch Act in 1939. 
The Civil Service rule dealt with the political activity of civil 
servants as follows: 

Rule i. No person in the executive civil service 
shall use his official authority or influence for 
the purpose of interfering with an election or 
affecting the results thereof. Persons who by the 
provisions of these rules are in the competition 
classified service, while retaining the right to 
vote as they please and express privately their 
opinions on political subjects shall take no 
active part in political management or in political 
campaigns. (emphasis added) 

The political activity of government employees again came under 
scrutiny in 1936 when Congress faced criticism that politics was 
influencing administration of the Emergency Relief Appropriation 
Act of 1936. The administrator of the Works Progress Administra- 
tion (WPA) responded to the criticism by issuing a directive to 
WPA state administrators that candidates for or holders of elective 
office should not be employed on administrative staffs of the WPA. 
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To further implement the administrator's policy. Senator Bilbo 
introduced an amendment to H.R. 12624 which adopted the substance 
of the directive. The amendment passed and was incorporated into 
subsequent Emergency Relief Appropriation Acts. 

In 1937, Senator Carl Hatch proposed an amendment to the 
Works Progress Administration (WPA) appropriations bill which would 
have prohibited federal employees in administrative positions from 
using their influence to interfere with conventions, primaries or 
other elections. The amendment also provided that "any such person 
shall retain the right to vote as he pleases and to express his 
opinions on all political subjects, but shall take no active part 
in political management or political campaigns." The amendment was 
an attempt to apply to holders of administrative positions in the 
WPA the same restrictions imposed on civil service employees under 
Civil Service Rule I. Although the wording used in the amendment 
later became section 9 of the Hatch Act, the amendment was defeated 
in the Senate on June 2, 1938. Approximately two weeks later on 
June 16, 1938, the Senate adopted S. Res. 290 which directed the 
Special Committee to Investigate Senatorial Campaign Expenditures 
and the Use of Government Funds, chaired by Senator Morris Sheppard, 
to conduct an investigation of the alleged use of relief and work- 
relief funds for political purposes. On January 2, 1939, the 
Sheppard Committee reported that funds appropriated for relief 
programs had been diverted to political activities. S. Rep. No. 1, 
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76th Cong., 1st Sess. 1 (1939). Although the Committee made 16 
recommendations (attached hereto as Appendix A) as a result of its 
investigation, it did not suggest prohibiting voluntary political 
activity. 

immediately after the Sheppard committee reported, Senator 
Hatch introduced two bills (S. 212 and 213) which he later con- 
solidated into a single bill, S. 1871. Although the bill stated 
that "/ n/o such officer or employee shall take any active part 
in political management or in political campaigns," it did not 
specify the activities prohibited. During debate on the Senate 
floor, the bill was attacked for it3 inherent lack of clarity. 
Objections to the bill centered around its adoption of all rulings 
by the Civil Service Commission under its Rule I prior to passage 
of the Act. The statute incorporated the findings contained in 
approximately 3,000 rulings as follows: 

/~T7he provisions of this Act which prohibit persons 
to whom such provisions apply from taking any active 
part in political management or in political campaigns 
shall be deemed to prohibit the same activities on the part 
of such persons a3 the United States Civil Service 
Commission has heretofore determined are at the time 
this section takes effect prohibiting on the part of 
employees in the classified civil service of the United 
States by the provisions of the civil-service rules 
prohibiting such employees from taking any active part 
in political management or in political campaigns. 

Senators objecting to this provision pointed out that no one on the 

floor of the Senate, not even Senator Hatch, knew what rules and 
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regulations were contained in the rulings. In spite of these 
objections, S. 1871 passed the Senate on April 13, 1939. As 
enacted by both Houses of Congress it was entitled "An Act to 
Prevent Pernicious Political Activity, " but it subsequently became 
known as the Hatch Act. President Roosevelt signed the Act on 
August 2, 1939 and sent it, along with his interpretation of the 
law, to Congress. The President contended that the new law was 
constitutional because the federal government may prescribe quali- 
fications for it3 employees, but noted that such qualifications 

**/ 

cannot interfere with free speech or the right to vote. 

The original version of the Hatch Act dealt with the political 
activity of government employees as follows: 

Sec. 1 makes it unlawful to, or to attempt to, intimidate, 
threaten, or coerce, any person to affect 3uch person's 
vote in elections of Federal officers. 


V 5 St. Mary's L. Rev. 216, 217 (1973). Senator Minton remarked: 

It will not do much good to put into the RECORD the rules 
and regulations we are writing into the statute, if we do 
not know what they are. NO one on the floors of the Senate, 
not even the Senator from New Mexico (Senator Hatch), now 
knows what these rules and regulations are. 

86 Cong, Rue . 2940 (1940). 

**/ Report entitled "The Hatch Act" by Elizabeth Vadlosky, Legis- 
lative Attorney, American Law Division, Congressional Research Ser- 
vice 197, 207 (1966) . It should be noted that President Roosevelt, 
before signing the Act, made an unsuccessful attempt to persuade 
Congress to place administrative employees of the WPA under civil 
service. 
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Sec. 2 makes it unlawful for any person employed In any 
administrative position by the United States to use his 
official authority for the purpose of interfering with, 
or affecting the election or nomination of any candidate 
for Federal elective office. 

Sec. 3 makes it unlawful to promise any employment or other 
benefit, provided for or made possible in whole or in part 
by any Act of Congress, as consideration for political 
activity in any election. 

Sec. 4 makes it unlawful to, or to attempt or threaten to, 
deprive any person of any employment or other benefit pro- 
vided by any Act of Congress appropriating funds for work 
relief purposes, on account of race, creed, color, or any 
political activity, support of, or opposition to any can- 
didate or any political party in any election. 

Sec. 5 makes it unlawful to solicit funds for political 
purposes from any person known t» be receiving any benefit 
provided for or made possible by any Act of Congress appro- 
priating funds for work relief or relief purposes. 

Sec. 6 makes it unlawful to furnish or disclose or receive 
a list of names of such persons receiving work relief bene- 
fits for political purposes. 

Sec. 7 makes it unlawful to use money appropriated under 
any Act of Congress for work relief for the purpose of inter- 
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fering with, restraining, or coercing any Individual in 
the exercise of his right to vote at any election. 

Sec. 8 provides that any person who violates any of the 
foregoing provisions of this Act upon conviction thereof 
shall be fined not more than $1,000 or imprisoned for not 
more than one year, or both. 

Sec. 9 makes it unlawful for any person in the executive 
branch of the Federal Government to use his official author- 
ity or influence for the purpose of interfering with an 
election or affecting the result thereof; provides that no 
officer or employee of the executive branch shall take any 
active part in political management or in political campaign? 
provides that any person violating this section shall be 
immediately removed from the position or office held by him. 
Sec. 9 (a) makes it unlawful for any person employed in any 
capacity by any agency of the Federal government to have 
membership in any political party or organization which 
advocates the overthrow of our constitutional form of 
government in the United States; provides that any person 

violating this section shall be immediately removed from the 

*/ 

position or office held by him. (53 Stat. 1147). 

* / Yadlosky, The Hatch Act Proscription Against Participation by 
Ijtate and Federal Employees in Political Management and Political 
Campaigns: A Legislative History 2 (1973). 
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In 1940 Senator Hatch offered an amendment to the Act to 
extend its coverage to state and local officers and employees of 
federally financed projects. The bill passed the House of 
Representatives on July 10, 1940 and was signed by the President 
on July 19, 1940. The Act exempted from its political activity 
prohibitions local elections in Maryland and Virginia. In addition, 

it imposed a $5,000 ceiling on contributions to candidates by any- 

*/ 

one other than state and local political committees. The Act 
also placed a prohibition on contributions to any political party 
or candidate by persons or firms having contracts with the federal 
government . 

In 194? the Hatch Act was amended to exempt from the political 
activity prohibitions officers and employees of educational and 
religious organizations supported in whole or in part by the 
federal government. In 1948, the 80th Congress enacted into law 
Title 18 of the United States Code, recodifying and clarifying the 
sections of the Hatch Act which appeared in that Title. In 1950, 
the portion of section 9 of the Hatch Act requiring mandatory re- 
moval for violations was amended to vest in the Civil Service 
Commission the discretion to determine whether a violation of the 
Act justifies removal from office. 


* [7 This provision was repealed by the Federal Election Campaign 
Act of 1971. 



!*V* 
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IX. Section 9(a) 


Section 9(a) of the Hatch Act was designed by Congress to 

prohibit "pernicious political activities" on the part of certain 
*/ 

federal employees. This provision, now contained in 5 U.S.C. 

•kk / 

§ 7324(a), is probably the most crucial section of the act. 

It provides that an employee in an executive agency or an indivi- 
dual employed by the government of the District of Columbia may 
not (1) use his official authority or influence for the purpose 
of interfering with or affecting the result of an election; or 


7 Hatch Act 8 9(a), ch. 410, 53 Stat. 1148 (1939), as amended 
U.S.C. i 7324(a) (1970). 

J *±/ 5 U.S.C. 8 7324(a) (1970) provides: 

(a) An employee in an Executive agency or an individual 
employed by the government of the District of Columbia may 
not — 

(1) use his official authority or influence for the 
purpose of interfering with or affecting the result of 
an election; or 

(2) take an active part in political management or in 
political campaigns. 

For the purpose of this subsection, the phrase "an active 
part in political management or in political campaigns" means 
those acts of political management or political campaigning 
which were prohibited on the part of employees in the compet- 
itive service before July 19, 1940, by determinations of the 
Civil Service Commission under the rules prescribed by the 
President. 
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(2) take an active part in political management or in political 
campaigns. The section defines "active part in political manage- 
ment or in political campaigns" as those act3 forbidden by the 
Civil Service Commission prior to 1940 under rulo 3 prescribed by the 
President. This part of the statute incorporates the 3,000 
rulings made by the civil Service Commission under rule I before 
July 19, 1940. Although section (a) appears to impose severe 
restrictions upon the personal freedom of federal employees to 
participate in the political process, section (b) mitigates the 
restraints to a certain degree. It provides that an individual 

to whom section (a) applies retains the right to vote as he chooses 

£/ 

and to express his opinion on political subjects and candidates. 

It should be noted that the Hatch Act provision, contrary to Civil 
'Service Pule I, permits federal employees to express political 
opinions publicly as well 93 privately. Unfortunately, the 
extent of this privilege is somewhat unclear since expressions 
of opinion may not rise to the level of campaigning. Nonetheless, 
it is clear that section 7334(a) (?) does not prohibit nonpartisan 
political activity on the part of employees covered by the section. 
Political activity is permitted if it arises in connection with; 

27 5 TT. rcT $ 7374(b) (1970) provides: 

(b) An employee or individual to whom subsection (a) of 
this section applies retains the right to vote as he chooses 
and to express his opinion on political subjects and candi- 
dates . 
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(1) an election and the preceding campaign if none 
of the candidates is to be nominated or elected at 
that election as representing a party any of whose 
candidates for presidential elector received votes 
in the last preceding election at which presidential 
electors were selected: or 

(?) a question which is not specifically identified 
with a National or State political party or political 
party of a territory or possession of the United States. V 

The tenuous distinction between a permissible expression 
of opinion and a prohibited act amounting to "an active part in 
political management or in political campaigns" was considered in 
Wilson v. United States Civil Service Commission , 136 F. Supp. 

104 (D.D.C. 1955). Plaintiff in the case was an employee of the 
Railway Mail Service of the United States Post Office Department. 
He had mailed to the Houston Post an unsolicited letter which 
recommended the defeat of a certain partisan candidate for 
governor of the state of Texas. 

The Civil Service Commission instituted removal proceedings 
against the plaintiff under Section 9(a) of the Hatch Act, alleging 
that writing the letter with the intent to have it published const- 
ituted participation in a political campaign. The Commission found 


5 U.S.C. 3 7326 (1) s. (2). The importance and number of 
political issues thus excepted, e.g. Sunday movies, local school 
bond issues, location of local parks, election of local officials 
in whom no political party is interested, are obviously very 
small. United States Civil Service Commission v. National Associa- 
tion of Letter Carriers, 413 U.S. (1973). 
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plaintiff in violation of the Act and directed that he be suspend- 
ed from employment for a period of ninety days. In plaintiff's 
subsequent action for injunction and declaratory judgment, the 
District court for the District of Columbia rejected the Commissionb 
interpretation of section 9 (a) . The court held that an isolated, 
unsolicited, unpaid for expression of opinion which might never have 
been published does not indicate a premeditated effort to engage 
in or actively participate in a political campaign. The finding 
of the court was based on the constitutional protection of free 
speech as well as the wording of the statute which permits either 
private or public expression of political opinion by federal 
employees. Although the conclusion of the court is a sound one, 
it is doubtful whether the finding can properly be extended beyond 
the factual situation presented. 

In 1939 the coverage of Civil Service Rule I was somewhat 
limited because only 67.7 percent of civil servants were in the 
classified civil service. The extension of political activity pro- 
hibitions to virtually all employees of the executive branch, im- 
posed by section 9(a), was, therefore, a major extension of 
President Roosevelt's prior executive order. There are, however, 
major exceptions to the coverage of section 9(a) as enacted in 
section 7324(a) of Title 5 of the United States Code. Section 7324 
(a) does not apply to any "individual employed by an educational 
or research institution, establishment, agency or system which is 
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supported in whole or in part by the District of Columbia or by a 

V 

recognized religious, philanthropic, or cultural organization. 

Section (d), which exempts a number of specific individuals from 

the restrictions of section (a), provides! 

(d) Subsection (a) (2) of this section does not apply to — 

(1) an employee paid from the appropriation for the 
office of the President; 

(2.) the head or the assistant head of an Executive 
department or military department! 

(3) an employee appointed by the President, by and with 
the advice and consent of the senate, who determines policies 
to be pursued by the United States in its relations with 
foreign powers or in the nationwide administration of Federal 
laws? 

(4) the Commissioners of the District of Columbia- or 

(5) the Recorder of Deeds of the District of Columbia. 

Pub.L. 89-554, Sept. 6, 1966, 80 Stat. 525.^/ (emphasis 
added) 

Section (d)(1) has been construed to exempt from section 7324(a) 
of the Hatch Act all employees of the White House Office only, jt 
does not exempt from coverage competitive service employees working 
in the White House but not paid from appropriations to the White 
House Office. section (d) (3) exempts, among others, ambassadors 
and ministers appointed by the President with Senate approval, U.3. 
Representatives and Deputy U.S. Representatives to the United 
Nations and Bureau Chief positions filled by Presidential appoint- 
ment subject to Senate confirmation. Included in the latter cate- 
gory are the Treasurer of the United States, Director of the Mint, 


*/ 5 U.S.C. 8 7324(c) (1970). 

** / A more complete list of positions which qualify for the 
statutory exemption is attached hereto as Appendix B. 
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Chief of the Women's Bureau, Director of the Children’s Bureau 
and the Commissioner of Education. Under certain conditions, heads 
and members of commissions or task forces created by statute or ex- 
ecutive order are also exempted. It is noteworthy, however, that 
Schedule C Special Assistants to exempted Presidential appointees 
are not entitled to the general exception. 

Persons employed on an intermittent or irregular basis, such 
as experts or consultants on a per diem basis, are subject to the 
political activity restrictions of the Hatch Act while in an active 
duty status only and for the entire 24 hours of any day of actual 
employment. The employing agency has the duty of enforcement in the 
cases of those employees in the excepted service. Temporary, part- 
time and emergency employees are subject to the Hatch Act. 

III. Sections 2,3, and 4. 

Section 2 of the Hatch Act, codified in 18 U.S.C. S 595, 
prohibits certain federal and state employees in administrative 
positions from using official authority for the purpose of inter- 
fering with or affecting the nomination or election of candidates 

*/ 

for certain federal offices. The prohibition applies only to 
those employed in connection with any activity which is financed 
in whole or in part by loans or grants made by the United States or 
any department or agency thereof. The penalty for violation of the 

V The offices included are President, Vice President, Presidential 
elector. Member of the Senate, Member of the House of Representa- 
tives, Delegate from the District of Columbia, and Resident Com- 
missioner. 
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section is a $1,000 fine or imprisonment for one year, or both. 
Exempted from the section are acts by offices or employees of any 
educational or research institution or establishment "supported in 
whole or in part by any state or political subdivision thereof, or 
by the District of Columbia... or by any recognized religious, 
philanthropic or cultural organization." There are no cases re- 
ported under this section. 

Unfortunately, the legislative history of section 595 does 
not clearly indicate the specific activities prohibited by the 
provision. Originally, the bill was passed without debate in the 
Senate, and the views of the House members who debated the bill 
are so varied that few conclusions can be drawn from them. The 
Senate debated and concurred in the House amendments after Senator 
Hatch made assurances that the bill still had the teeth that were 
in the original Senate version. 

Section 3 of the Act, codified in 18 U.S.C. I 600, makes it 
a misdemeanor to promise employment or other benefit in consider- 
ation for political activity or for the support of or opposition 
to any candidate or any political party in connection with any 
primary, general or special election. The provision also applies 
to any political convention or caucus held to select candidates 
for any political office. The penalty for violation of the pro- 
vision is a $1,000 fine or imprisonment for not more than one year, 
or both. 
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Section 4 of the Act, now 18 U.S.C. § 601, makes it a 

misdemeanor to deprive another of any employment, position, work 

or other federal relief benefit on account of race, creed, color, 

or any political activity, or opposition to any candidate or any 

political party in any election. The penalty for violation of the 

*/ 

section is the same as that imposed by section 600. 

XV. Con ititutionalitv 

Eight years after passage of the Hatch Act, the Supreme Court 
decided United Public Workers v. Mitchell , 330 U.S. 75 (1946), 
the first major case challenging the constitutionality of the Act. 
Mr. Poole, plaintiff in the case, was an employee of the United 
States Mint in Philadelphia who had served as a Ward Executive 
Committeeman for the Democratic Party. While holding this position 
he had served as a worker at the polls and had assisted in paying 
the party workers for their services on election day. The Civil 
Service Commission found that he had taken an "active part in 
political management or in political campaigns" in violation of 
section 9(a) of the Hatch Act and issued an order for his removal 
from federal employment. Plaintiff alleged that enforcement of 
section 9(a) was violative of his rights under the first, ninth 
and tenth amendments. The Court acknowledged that the nature of 
political rights reserved to the people by the ninth and tenth 

jjVThe only reported case under sections 3 and 4 held that primary 
elections were not covered. This limitation was later removed by 
the Federal Election Campaign Act of 1971. 
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amendments was in issue. The Court also stated that the Hatch Act 
imposed a "measure of interference" on what otherwise would be the 
freedom of the civil servant under the first, ninth and tenth 
amendments. Having recognized the possible infringement of these 
basic constitutional rights, the Court pointed out the "accepted 
constitutional doctrine that these fundamental human rights are not 
absolutes." Balancing the constitutional guarantees of freedom 
against a congressional enactment designed to free the civil service 
of the evil of partisan politics, the Court upheld section 9(a) 
as a permissible mode of regulating the political conduct of its 
employees. 

The Court noted that by accepting the privilege of federal 
employment an individual sacrifices some of the rights he enjoys 
as a private citizen. This logic bears out the theme of Mr. Justice 
Holmes' assertion that "the petitioner may have constitutional 

right to talk politics, but he has no constitutional right to be 

- 1 / 

a policeman." 

In Mitchell , the majority of the Court rejected Pooles' 
contention that section 9(a) violates the fifth amendment because 
it is so vague and indefinite as to prohibit lawful activities as 
well as activities which are properly made unlawful by other pro- 
visions of law. Justice Black dissented, however, stating that the 

**/ 

case should be controlled by earlier first amendment decisions: 

V McAuliffe v. New Bedford, 155 Mass. 216, 29 N.E. 517 (1892) 
(dictum) . 

** / Thornhill v. Alabama, 310 U.S. 88 (1940): Marsh v. Alabama, 326 
0.3, 501 (1946); Bridges v. California, 314 O.g. 252, 260, 263(1941) 
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Certainly laws which restrict the liberties guaranteed 
by the First Amendment should be narrowly drawn to meet 
the evil aimed at and to effect only the minimum number 
of people imperatively necessary to prevent a grave and 
imminent danger to the public . *f 

In brief, the majority of the Court in Mitchell concluded 
that a federal employee, as a recipient of the privilege of public 
employment, had not been deprived of any rights by the act since 
ha might retain his political freedom merely by rejecting the 
benefit conferred. 

A number of state court cases construing "little Hatch Acts" 

arose following the decision in Mitchell , but the Supreme Court did 

not decide another case dealing with the constitutionality of the 

Hatch Act until the 1973 decision in United "tates Civil Service 

Commission v. National Association of Letter Carriers , 413 U.S. 

(1973). The plaintiffs. National Association of Letter Carriers 

AFL-CIO, and six federal employees alleged that the Hatch Act ban 

**/ 

on federal employee political activity violated the freedom 
of speech guarantee of the first amendment. Specifically, the 
plaintiffs asserted that the statute was overbroad in its sweep, 
thus imposing a chilling effect on expression protected by the 
first amendment, A divided three judge district court held that 
section 7324 (a) (2) wa® overbroad and that the government must 
devise less drastic means of protecting its legitimate interest 

V United Public Workers v. Mitchell, 330 U.3. 75, 111 (1946) 
(dissenting opinion) . 

fV 5 U.S.C. 1 7324 (a) (1970). 
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in assuring a non-partisan civil service. The decision was 

appealed directly to the Supreme Court where it was reversed in a 

four to three decision. The Court set the tone for its opinion by 

reiterating its conclusion in Pickering v. Board of Education : 

the government has an interest in regulating the conduct 
and 'the speech of its employees that differ /""Y7 
significantly from those it possesses in connection with 
regulation of the speech of the citizenry in general. 

The problem in any case is to arrive at a balance 
between the interest of the /"*employe£7, as a citizen, 
in commenting upon_matters of public concern and the 
interests of the / governments as an employer, in promoting 
the efficiency of the public services it performs through 
its employees. 391 U.S. 563, 568 (1968). 

The Court stated that employees of the Executive Branch, or of its 
agencies, should administer the law in accordance with the will of 
Congress, not in accordance with their own will or the will of a 
political party, and it noted that a major theme of the Hatch Act 
is impartial execution of the laws. Upholding the Mitchell case, 
the Court found that plainly identifiable acts of political manage- 
ment and political campaigning could constitutionally be prohibited 
on the part of federal employees. 

A majority of the Court also rejected appellee’s contention 
that the statute was both unconstitutionally vague and fatally 
overbroad. 

The Court noted that section 15 of the Hatch Act defines "an 
active part in political management and political campaigns" as 


j*/ Nat'l. Ass'n. of Letter Carriers v. Civil Serv. Comm'n, 346 F. 
Supp. 578, 585 (D.D.C. 1972). 
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those activities which had bean prohibited prior to 1940 by the 

Civil Service Commission under Rule I. The District Court had 

held that section 7324(a) and the definitional addendum of section 

15 were insufficient to guide employee behavior because many of 

the 3,000 adjudications were "undiscoverable, inconsistent, or 

incapable of yielding any meaningful rules." The Supremo Court 

took a different view of the statute, holding that the Civil 

V 

Service Commission's regulations were a current and accurate 
statement of the Statute. Furthermore, the Court addressed itself 
to these regulations and the statute itself for purposes of deter- 
mining whether section 7324(a) was unconstitutionally vague or 
overbroad. 

in conclusion, the Court declared that section 7324(a) is a 
constitutionally permissible method of regulating the political 
conduct of federal employees. Although Justice Douglas, in his 
dissenting opinion, held that the "chilling effect of these vague 
and generalized prohibitions is so obvious as not to need elabora- 
tion." the majority reaffirmed the constitutionality of the &ct 
as established in Mitchell. 


*7 The pertinent regulations, contained in 5 CFR 1 733, are attached 
hereto as Appendix C. 
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APPENDIX A 

Report of the Special Committee on Senatorial Campaign Expenditures 
and Use of Government Funds. S. Rept. No. 1, 76th Cong. 

I. The committee in the course of its work has been compelled 
to give much of its attention to charges of undue political activity 
in connection with the administration and conduct of the Works 
Progress Administration in certain States. While many of these 
charges, after investigation, were not sustained, the committee 
nevertheless finds that there has been in several States, and in 
many forms, unjustifiable political activity in connection with the 
work of the works Progress Administration in such States. The 
committee believes that funds appropriated by the Congress for the 
relief of those in need and distress have been in many instances 
diverted from these high purposes to political ends. The committee 
condemns this conduct and recommends to the Senate that legislation 
be prepared to make impossible, so far as legislation can do so, 
further offenses of this character. 

II. The committee recommends legislation prohibiting contri- 
butions for any political purpose whatsoever by any person who is 
the beneficiary of Federal relief funds or who is engaged in the 
administration of relief laws of the Federal Government. The com- 
mittee also recommends legislation prohibiting any person engaged 

in the administration of Federal relief laws from using his official 
authority or influence to coerce the political action of any person 
or body. 
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XII. The committee recommends that section 19, title 1, of 
the present Work Relief Act, making it a misdemeanor for any per- 
son knowingly, by means of fraud, force, threat, intimidation, 
boycott, or discrimination on account of race, religion, political 
affiliations, or membership in a labor organization, to deprive 
any person of any of the benefits to which he may be entitled 
under the Work Relief Act, be so amended as to make such violation 
a felony instead of a misdemeanor. 

IV. The committee recommends that all Federal relief acts 
should be so amended as to provide that any person who knowingly 
makes, furnishes, or discloses any list of persons receiving bene- 
fits under such acts or of persons engaged in the administration 
thereof, for delivery to a political candidate, committee, campaign 
manager, or employee thereof shall be deemed guilty of a misdemeanor. 

V. The committee recommends that section 208, Title 18, of 
the united States Code be so amended as to prohibit not only the 
soliciting and receiving of political contributions by officials, 
employees, and persons now named in that section, but also by any- 
one acting in their behalf. 

VI. The committee recommends that section 211, Title 18, of 
the united states Code be 30 amended as to prohibit political con- 
tributions not only by Federal employees to any Senator or Member 
of or Delegate or Resident commissioner to Congress, but also to 
any candidate for such offices, or to any person or committee acting 
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with the knowledge and consent and especially in behalf of such 
Senator or Member of or Delegate to Congress or Resident Commission- 
er therein, or of any candidate for such office. 

VII. The committee recommends that there should be a limita- 
tion upon contributions which individuals may make in behalf of a 
candidate seeking election to Federal office. 

VIII. The committee recommends that section 209, Title 18, 
of the United states Code, relating to solicitation for political 
contributions in any room or building occupied in the performance 
of official duties by any person in the employ of the Federal 
Government be so amended as to include solicitation by letter and 
telephone, as well as in person. 

IX. The committee recommends the adoption by the Senate of a 
rule requiring all candidates for the Senate to file with the 
Secretary of the Senate, in response to appropriate questionnaires, 
a full and complete statement of receipts and expenditures incurred 
by or in behalf of such candidates in their campaigns for nomination 
as well as for election. 

X. The committee recommends that section 313 of the Federal 
Corrupt Practices Act be so amended as to prohibit any contribution 
by any national bank, any corporation organized by authority of 
any law of Congress, or by any corporation engaged in interstate 

or foreign commerce of the United States, in connection with any 
primary or general election. 



XI. The committee recommends that subsection (c) , section 
309, of the Federal Corrupt Practices Act be so amended as to re- 
quire candidates to report all their campaign expenditures, includ- 
ing those exempted in determining the amount they are allowed to 
spend under the law. 

XII. The committee recommends that section 310 of the Federal 
Corrupt Practices Act be so amended as to prohibit candidates from 
promising work, employment, money, or other benefits in connection 
with public relief. 

XIII. The committee recommends the enactment of a law 
regulating more strictly the use of the franking privilege. 

XIV. The committee recommends that the senate take under 
consideration the question whether or not a contribution for politi- 
cal purposes made either voluntarily or involuntarily by persons in 
the employ of the Federal Government should be permitted. 

XV. The committee recommends that the Senate fake under 
consideration the question of legislation in connection with 
coalition and group tickets. 

XVI. The committee recommends that the Senate adopt a rule 
authorizing the Vice President to appoint, at the beginning of each 
Congress, for the duration of said Congreaa# a Senate committee 

on investigation of senatorial campaign expenditures, campaign 
activities, and use of governmental funds for the purpose of influ- 
encing primaries and general elections. 
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APPENDIX B 

Memo by office of General Counsel U.S. Civil Service Commission. 

PARTIAL LIST OF FEDERAL POSITIONS EXCEPTED FROM 

RESTRICTIONS ON POLITICAL MANAGEMENT AND CAMPAIGNING 
The listing below reviews some of the position which qualify for 
the statutory exception. 

I. An employee paid from the appropriation for the Office of 

the President. 

This category includes employees of the White House Office 

only. 

This category does not include: 

(a) competitive service employees who are detailed to the 
White House but not paid from funds specifically 
appropriated for the White House Office. 

(b) employees of the Bureau of the Budget, Office of 
Economic Opportunity, Office of Emergency Planning, 
and other agencies within the Executive Office of the 
President which do not come within the appropriation 
for the White House Office. However, presidential 
appointees in the Executive Office agencies who are 
confirmed by the Senate may be otherwise excepted. 

II. An employee appointed by the President, by and with the 


advice and consent of the Senate, who determines policies 
to be pursued by the United States in its relations with 
foreign powers. 
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Positions in this category include: 

(a) ambassadors and ministers appointed by the President 
with Senate approval. 

(b) (1) U.S. Representative to the united Nations 

(2) Deputy U.S. Representatives to the United Nations 

— to the Security Council 

— to the Economic and Social Council 

(3) U.S. Representative on the Trusteeship Council 
Not excepted: Chairman, U.S. Section of United States-Mexican 
Border Development Commission (Senate confirmation not re- 
quired . ) 

III. An employee appointed by the President by and with the 

advice and consent of the Senate who determines policies 
to be pursued by the United States in the nationwide 
administration of Federal law3. 

(a) '"Bureau Chief" positions filled by Presidential appoint- 
ment subject to Senate confirmation, such as: 

(1) Treasurer of the United States 

(2) Director of the Mint 

(3) Chief of the Women's Bureau 

(4) Director of the Childrens' Bureau 

(5) Commissioner of Education 

(b) Heads and members of commissions or task forces 
created by statute or Executive order. Positions are 
excepted if the following conditions exist: 
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(a) appointment by the President, 

(b) subject to confirmation by the Senate, and 

(c) responsibility for determining policies to be 
pursued by the United States in the nationwide 
administration of Federal laws. 

- Members of Commissions and Task Forces created by 
statute would be excepted under the three conditions 
stated above, e.g., commission on Civil Rights. 

- Members of Presidential Commissions or Task Forces 
created by Executive order would not , in most instances, 
be excepted because the second condition, i.e.. Senate 
approval, would not usually exist. 

-Members of ad hoc part-time Commissions or Task 
Forces created by Presidential memorandum would not 
be excepted because their appointments would not be 
subject to Senate approval. 

- Members of statutory Boards or Commissions with 
full-time appointments are excepted if the three 
conditions exist. Members of the SACB, Foreign Claims 
Settlement Commission, and Indian Claims Commission 
qualify for the exception. 

NOTE: Any part-time member of a Commission, Board, or Task 

Force who does not qualify for any of the exceptions 
discussed herein is bound by the full restriction of 
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the statute on days of active service only. 

(c) Solicitors and General Counsels who are appointed by 
the President subject to Senate approval are excepted, 
for example. Solicitor of Labor, General counsel of 
the Department of Defense, and others. 

IV. Schedule C Special Assistants to exempted Presidential 
appointees are not entitled to the general exception. It 
may be noted, however, that the Special Assistant to the 
Secretary of Health, Education, and Welfare comes within 
exception III above in view of the fact that he is 
appointed by the President subject to Senate confirmation 
and has policy making responsibilities in health and 
medical affairs. 

V. The Head or Assistant Head of an Executive department or 
military department. 

This category includes: 

Heads of departments 
Undersecretaries 

Deputy Heads including Deputy Postmaster General 
and Deputy Attorney General 
Assistant Secretaries 
Not excepted are: 

Deputy Undersecretaries 
Deputy Assistant Secretaries 

Assistant Attorney General for Administration 
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Permissible Activities 
i 733.111 Permissible activities. 

(а) All employees are free to engage in political activity to 
the widest extent consistent with the restrictions imposed by law 
and this subject. Each employee retains the right to- 

(1) Register and vote in any election; 

(2) Express his opinion as an individual privately and public 
ly on political subjects and candidates; 

(3) Display a political picture, sticker, badge, or button; 

(4) Participate in the nonpartisan activities of a civic, 
community, social, labor, or professional organization, or of a 
similar organization; 

(5) Be a member of a political party or other political organ 
ization and participate in its activities to the extent consistent 
with law; 

(б) Attend a political convention, rally, fund-raising func- 
tion; or other political gathering; 

(7) Sign a political petition as an individual; 

(8) Make a financial contribution to a political party or 
organization; 

(9) Take an active part, as an independent candidate, or in 
support of an independent candidate, in a partisan election covered 
by I 733.124; 

(10) Take an active part, as a candidate or in support of a 
candidate, in a nonpartisan election; 
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(11) Be politically active in connection with a question 
which is not specifically identified with a political party, such 
as a constitutional amendment, referendum, approval of a municipal 
ordinance or any other question or issue of a similar character; 

(12) Serve as an election judge or clerk, or in a similar 
position to perform nonpartisan duties as prescribed by State or 
local law; and 

(13) Otherwise participate fully in public affairs, except as 
prohibited by law, in a manner which does not materially compromise 
his efficiency or integrity as an employee or the neutrality, 
efficiency, or integrity of his agency. 

(b) Paragraph (a) of this section does not authorize an 
employee to engage in political activity in violation of law, while 
on duty, or while in a uniform that identifies him as an employee. 
The head of an agency may prohibit or limit the participation of an 
employee or class of employees of his agency in an activity permit- 
ted by paragraph (a) of this section, if participation in the 
activity would interfere with the efficient performance of official 
duties, or create a conflict or apparent conflict of interests. 

Prohibited Activities 

8 733.121 Use of official authority; prohibition. 

An employee may not use his official authority or influence 
for the purpose of interfering with or affecting the result of an 
election. 

1 733.122 Political management and political campaigning prohibi- 


tions. 
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(a) An employee may not take an active part in political 
management or in a political campaign, except as permitted by this 
subpart. 

(b) Activities prohibited by paragraph (a) of this section 
include but are not limited to - 

(1) Serving as an officer of a political party, a member of a 
National, state, or local committee of a political party, an officer 
or member of a committee of a partisan political club, or being a 
candidate for any of these positions; 

(2) Organizing or reorganizing a political party organization 
or political club; 

(3) Directly or indirectly soliciting, receiving, collecting, 
handling, disbursing, or accounting for assessments, contributions, 
or other funds for a partisan political purpose; 

(4) Organizing, selling tickets to, promoting, or actively 
participating in a fund-raising activity of a partisan candidate, 
political party, or political club; 

(5) Taking an active part in managing the political campaign 
of a partisan candidate for public office or political party office; 

(6) Becoming a partisan candidate for, or campaigning for, an 
elective public office; 

(7) Soliciting votes in support of or in opposition to a 
partisan candidate for public office or political party office; 



34-966 O - 74 - pt. 1 - 13 
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(8) Acting as recorder, watcher, challenger, or similar 
officer at the polls on behalf of a political party or partisan 
candidate? 

(9) Driving voters to the polls on behalf of a political 
party or partisan candidate; 

(10) Endorsing or opposing a partisan candidate for public 
office or political party office in a political advertisement, a 
broadcast, campaign literature, or similar material; 

(11) Serving as a delegate, alternate, or proxy to a political 
party convention? 

(12) Addressing a convention, caucus, rally, or similar 
gathering of a political party in support of or in opposition to a V'' 
partisan candidate for public office or political party office; 

L 

and 

(13) initiating or circulating a partisan nominating petition. 
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This is the first of a series of memoranda prepared by the 
3taff of the select Committee in preparation for the Committee's 
investigation of campaign financing practices. In this memoran- 
dum, we broadly review the existing federal statutes governing 
political contributions and spending limitations in connection with 
elections for federal office. Our discussion is divided into 
three parts. The first part covers the various restrictions on the 
making of political contributions and the requirements, where such 
contributions may validly be made, that they be disclosed. Here, 
we discuss also the restrictions on credit furnished by regulated 
industries. The second part is concerned with limitations on the 
amounts that may be expended by the candidates themselves. In the 
final section, we deal with certain tax a3pect3 of campaign finan- 
cing, particularly the special income and gift tax consequences of 
gifts to political committees. 

I. Pestrictions and Disclosure Requirements 

A. Corporation and Union Contributions 

The first congressional action in the area of campaign finan- 
cing was the Act of January 26, 1907, which prohibited direct 
contributions by corporations in elections for the Presidency, 
Senate, and House. This legislation, in slightly revised form, 
became the Federal Corrupt Practices Act of 1910, 36 stat. 822 
(1910). In 1921, the Supreme Court in the case of Newberry v. 

United States , 256 U.S. 232 (1921), held that the Act was unconsti- 
tutional as applied to senatorial primaries held prior to the 

J7 Other memoranda will cover 3uch areas as contributions by foreign 
sources and the relevance of the Hatch Act to federal campaign 
financing. 
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enactment of the constitutional amendment (Seventeenth Amendment) 
which provided for the direct election of Senators. This caused 
the Congress to pass the Corrupt Practices Act of 1925 which defined 
the term "election" to exclude primaries and political conventions. 

In addition, the law defined "contribution" in the broad sense as 
including gifts of money or anything of value and subjected the 
recipients as well as donors of such gifts to penalties. 

During World War II, Congress extended the prohibition against 
corporate contributions to labor unions. Such a provision was in- 
cluded in Section 204 of the Labor Management Relations Act of 1947 
(the Taft-Hartley Act) and the Corrupt Practices Act was concomitant- 
ly revised to include labor unions as well as corporations, to in- 
clude "expenditures" as well as contributions and primary elections 

V 

as well as general elections. 18 U.S.C. i 610 (1947). 

As it read in 1971, the relevant section of the Corrupt Prac- 
tices Act thus provided that: 

It is unlawful for any national bank, or any corporation 
organized by authority of any law of Congress, to make 
a contribution or expenditure in connection with any election 
to any political office, or in connection with any primary 
election or political convention or caucus held to select 
candidates for any political office, or for any corporation 
whatever, or any labor organization to make a contribution 


y It seems clear that Congress constitutionally may regulate 
presidential or congressional primaries as well as nominating 
conventions for national office. See Chambers & Rotunda, Reform of 
Presidential Nominating Convention , 56 Va. L. Rev. 179 (1970). 
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or expenditure in connection with any election at which 
Presidential and Vice Presidential electors or a Senator 
or Representative in, or a Delegate or Resident Commissioner 
to Congress are to be voted for, or in connection with any 
primary election or political convention or caucus held to 
select candidates for any of the foregoing offices, or for 
any candidate, political committee, or other person to accept 
or receive any contribution prohibited by this section." 

Every corporation or labor organization which makes 
any contribution or expenditure in violation of this section 
shall be fined not more than $5,000; and every officer or 
director of any corporation, or officer of any labor organ- 
ization, who consents to any contribution or expenditure 
by the corporation or labor organization, as the case may 
be, and any person who accepts or receives any contribution, 
in violation of this section, shall be fined not more than 

$1,000 or imprisoned not more than one year, or both; and 

if the violation was willful, shall be fined not more than 

$10,000 or imprisoned not more than two years, or both. 

Until 1971, the term "contribution" was defined as: 

a gift, subscription, loan, advance, or deposit, of money, 
or anything of value, and ... a contract, promise or agree- 
ment to make a contribution, whether or not legally enforce- 
able. 18 U.S.C. § 591. 

In 1971, Congress passed the Federal Election Campaign Act, 

18 U.S.C. § 591, which amended the Corrupt Practices Act set out 
above. The Act by its terms did not take effect until April 7, 1972. 
What it did essentially was to clarify the definition of an illegal 
"contribution." First, Congress codified the principle recognized 
by a federal court decision that a national or state bank could 
make a loan "in accordance with the applicable banking laws and 

regulations and in the ordinary course of business," a principle 

*/ 

that had been recognized by the federal courts. More significant. 


*7 U.S. v. First National Bank of Cincinnati, 329 F. Supp. 1251, 
Ts.D. Ohio 1971) . 
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however, was the additional language specifying permissible and 

illegal "contributions or expenditures" by corporations and labor 

*/ 

unions, language which is set out in full below. 

The 1971 Act makes it clear that certain political activities 
are expressly permissible. The law exempts communications between 
a corporation and its stockholders and their families (but not 
between a corporation and its employees) . Similarly excluded from 


57 The provision reads in full: 

As used in this section, the phrase ' contribution or 
expenditure' shall include any direct or indirect payment, 
distribution, loan, advance, deposit, or gift of money, 
or any services, or anything of value (except a loan of 
money by a national or State bank made in accordance with 
the applicable banking laws and regulations and in the 
ordinary course of business) to any candidate, campaign 
committee, or political party or organization, in connection 
with any election to any of the offices referred to in this 
section; but shall not include communications by a corporation 
to its stockholders and their families or by a labor organi- 
zation to its members and their families on any subject; 
nonpartisan registration and get-out-the-vote campaigns by a 
corporation aimed at its stockholders and their families, 
or by a labor organization aimed at its members and their 
families; the establishment, administration, and solicitation 
of contributions to a separate segregated fund to be utilized 
for political purposes by a corporation or labor organization: 
Provided , That it shall be unlawful for such a fund to make 
a contribution or expenditure by utilizing money or anything 
of value secured by physical force, job discrimination, 
financial reprisals, or the threat of force, job discrimination, 
or financial reprisal; or by dues, fees or other monies re- 
quired as a condition of membership in a labor organization 
or as a condition of employment, or by monies obtained in any 
commercial transaction. 
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the law are communications by unions to members and their families 
"on any subject.” In both instances. Congress has gone on to 

*/ 

allow nonpartisan registration and "get-out-the-vote campaigns." 

Finally, the 1971 Act permits a corporation or labor union to 

provide for "the establishment, administration, and solicitation 

of contributions to a separate segregated fund to be utilized for 

political purposes." The corporation or union need insure only that 

the money was not obtained through force or the threat of employ- 

**/ 

ment reprisals, or “in any commercial transaction." The 

provision in the new act for a separate fund basically codifies the 
decision of the Supreme Court in Pipefitters Local 562 v. 

United States . 407 U.3. 385 (1972). There, the Court sanctioned 
the common practice of separate funds for political purposes set 
up by labor unions governed by the older Corrupt Practices Act, 
so long as the persons contributing to the fund were fully aware 


_V Although the statutory language talks only of nonpartisan activ- 
ities aimed at stockholders and union members and their families, 
the Justice Department has interpreted the law to exempt nonpartisan 
activities aimed at the general public. Letter and staff Memoran- 
dum from Henry E. Petersen, Assistant Attorney General to Rep. 

James Harvey, Aug. 23, 1972, reprinted in H.R. Rep. No. 93-1, 93rd 
Cong., 1st Sess. 273-74 (1973). The Justice Department position is 
consistent with case law prior to the passage of the Federal Elec- 
tion Campaign Act. United States v. Lewis Food Co., 366 F.2d 710 
(9th Cir. 1966) . 

**/The penalty for violation of the provisions governing corporation 
and union contributions, is a maximum fine of $5,000 for the 
corporation or labor organization involved. An officer or director 
of a corporation or union who consents to an illegal contribution 
and any person who receives one are equally subject to a fine of 
$1,000 or a one-year prison sentence or both. If the violation is 
wilful, the maximum penalty is a fine of $10,000 and a two year 
sentence. 
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that their contributions were voluntary. 

It is in this area of voluntary funding that the new Campaign 
Act may be most unclear and possibly subject to abuse. The Act 
specifies that the use or threat of physical force, job discrimina- 
tion or financial reprisals will render a contribution involuntary, 
and the Supreme Court has said, as we have noted, that under the 
previous legislation contributors had to be aware that their dona- 
tions were strictly voluntary. However, the thrust of the Act is 
to allow the corporation or labor union to solicit contributions 
from their employees to fulfill whatever purposes may be served by 
a political fund. Here the line between what is permissible soli- 
citation and what is coercion becomes clouded. An executive might 
be asked to supervise solicitation of a certain group of stockhold- 
ers, employees, or union members, for example. Arguably, it would 
be permissible for this person to administer such a program on his 
own time, but since executives are not called upon to punch time 
clocks, it is very difficult to say what portion of his efforts 
relate to his employer's time, and thus possibly to non-voluntary 
action, and what he has done on his own time. In addition, the 
executive might be asked to invest more than timer he might be asked 

*/ Dicta in the Pipefitters case suggests that prior to 1972, labor 
unions could not have used general union funds to administer a 
political fund; the Court added, however, that the new law "plainly 
permits it." 407 U.S. at 427. 
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to sign a letter inviting contributions from various sources. This 
would be a contribution of the employees* name to a political 
campaign and may well be viewed by his employer as voluntary activ- 
ity. But in reality it may be assumed that any high officer, when 
asked by his superior to undertake such a project, would naturally 
feel some pressure, real or imagined, to comply with his employer's 
request. Each case will then have to be viewed by the courts on a 
case-by-case basis, and absent any guidelines yet drawn by the 
courts, it is unclear just how this provision will be viewed and 
applied. 

An additional source of abuse may be in the area of partisan 
solicitation among corporation employees (apparently this took 
place on a widespread basis during the 1972 presidential campaign). 
The law provides that a corporation may communicate anything to 
its stockholders, including partisan appeals for campaign contri- 
butions. It may also establish a segregated fund to which the 
general public presumably can contribute. If the corporation estab- 
lishes a partisan fund, however, and solicits donations for it from 
persons other than its stockholders, it is, under a strict inter- 
pretation of the law, arguably making an illegal contribution, in 
the form of solicitation and administration costs, to a particular 
candidate or party. Following this interpretation, in order to 
solicit from its employees or the general public, a corporation 
must establish a nonpartisan campaign fund — one which clearly is 
within the control of the corporation officers. There would be no 
indication that the funds are intended for a particular candidate 
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or party, although contributors might draw their own conclusions 
about what kind or even what specific candidates a particular cor- 
poration is likely to support. The problem here is that the statute 
is not clear enough on its face, and no judicial decisions have yet 
addressed themselves to this set of circumstances. 

Before turning to the disclosure aspects of federal campaign 
law, we should briefly discuss one other restriction on political 
contributions — 18 U.S.C. I 611 which prohibits contributions by 
federal contractors. Prior to 1972, there was confusion as to how 
this prohibition applied to corporate contractors. The 1940 amend- 
ments to the Hatch Act, of which the original section 611 was a part, 
were designed, as shown by the legislative history, to prohibit 
contributions by "persons, corporations or firms" engaged in govern- 
ment contracting. During the floor debates, however, the word "cor- 
porations" was deleted, on the theory that any corporate contribu- 
tions were already prohibited by the Corrupt Practices Act. Although 
the word "whoever" (defined in another section of the Act to in- 
clude corporations) was substituted for the term "persons or firms" 
in 1948, the original wording remained in the section title, and in 

1961 the Justice Department was still interpreting the section as 

V 

inapplicable to otherwise permissible corporate contributions. 

The 1971 law, however, specifically covers donations by corporate 
contractors, and thus arguably prohibits donations from segregated 

*7 better from Burke Marshall, Assistant Attorney General, to 
Senator Williams, April 20, 1961, in Cong. Fee. daily ed., Jan. 10, 
1964. 
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tf 

political funds otherwise permitted under § 610. 

B. Disclosure Requirements 

Both the Corrupt Practices Act and the Federal Elections Cam- 
paign Act have required public disclosure of campaign donations. A 
gaping loophole in the law prior to April 7, 1972, however, was the 
provision that a political committee which operated in only one 

state and was not a branch of a national party was not required to 

**/ 

report contributions. The new law requires that all committees 

handling more than $1,000 per year report contributions in excess of 
$100. It also replaces the requirement under the old Act that 
individuals making expenditures in excess of $50 in more than one 
state must report such contributions, with a stronger provision 
applying to all individuals making large contributions or expendi- 
tures other than through contributions to a candidate or committee. 

Another problem was the vagueness of the Corrupt Practices Act 
with regard to when, in a given campaign, the disclosure require- 
ments took effect. The law specifically exempted disclosure of 
primary election financing and the requirements were frequently 

interpreted to become operative only upon the nomination of a 

***/ 

candidate by a political party. The new law clearly requires 


*/ The maximum penalties for violation of section 611 are five years 
imprisonment or a $5,000 fine, or both. 

♦*/ 2 U.S.C. I 241 (c) 

*** / This interpretation has been challenged, however, on the 
grounds that much "pre-convention financing", particularly in 
campaigns involving incumbents, is aimed at the general election. 
Common Cause v. Finance Committee to Fe-elect the President (D.C. 
D.C. ) , Civ. Action No. 1780-72. 
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disclosure as soon as a candidate or committee handles its first 
financial transaction. 

In general. Title III of the Act requires disclosure by candi- 
dates and political committees of all contributions, transfers, 
and expenditures in excess of $100. Persons making contributions 
or expenditures in excess of this sum other than by contribution to 
a "committee" or "candidate" as defined by the Act are required to 
personally report such contributions. The new law in contrast to 
the old Corrupt Practices Act, also prohibits contributions in the 
name of another or the knowing acceptance of such contributions. 

"Candidate" is defined by the Act as anyone who has (1) filed 
for federal office or (2) accepted a contribution, made an expendi- 
ture or authorized same with a view to bringing about his nomination 
or election to federal office. A "political committee" in turn i3 
any group handling more than $1,000 in contributions or expenditures 
in a calendar year. Thus a contributor who gives more than $100 
to a "minor" committee is required to make an independent report of 
his contribution. The definition of political committee does not 
include individuals, as every committee must have a chairman and 
a treasurer who must be separate persons, and no contributions or 
expenditures can be handled by a committee when there is a vacancy 
in either office. Finally, "contributions" includes gifts or loans 

of anything of value, including the services of an employee, but 

V 

excludes the services of a bona fide volunteer. 

~*7 The entire text of the 1971 Act is appended as Appendix A to this 
memorandum. Title III is set out at pages 5-9 of Appendix A. 
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Under the provisions of the 1971 Act, reports are made to the 
appropriate supervisory officer: the Comptroller General in the 
case of executive candidates, or the Secretary of the Senate or 
Clerk of the House of Representatives. Each of these officers has 
since drawn up appropriate regulations for the process. Political 
committees must register with the appropriate officer as soon as 
they anticipate handling contributions or expenditures of $1,000 
in a year. Reports are made by the candidate or committee on the 
tenth day of March, June, and September. In addition to reporting 
contributions and expenditures in excess of $100, a committee 
treasurer is required to keep records of contributions in excess of 
$10 and all expenditures. 

The new law, in another departure from the Corrupt Practices 
Act, is clear concerning solicitations or expenditures by an un- 
authorized committee on behalf of a candidate: All of the commit- 

tee's advertisements must include on their face a notice that the 
committee is not authorized by the candidate and he is not respon- 
sible for its activities. There is no such disclaimer requirement, 
however, applicable to the unauthorized activities of an individual 
acting on behalf of a candidate or committee. But such persons 
cannot escape the basic disclosure requirement. For if they accept 
any contribution in excess of $10 in the name of a committee, the 
Act mandates that they report this fact to the committee treasurer 
within five days and the report becomes a part of the committee's 
required records and reports which are submitted to the supervisory 
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officer. Moreover, if the individual makes expenditures on behalf 
of either a committee or candidate he must himself file a report 
with the supervisory officer. If he accepts contributions and then 
forwards them to a candidate he cannot do so in his own name under 
the new law since to do so would be considered a conspiracy to 
make contributions in the name of another. 

A special problem is presented by the section of the Federal 
Election Campaign Act governing corporate and union contributions 
(18 U.S.C. i 610) read in conjunction with the disclosure require- 
ments of the Federal Election Campaign Act: Does a corporation or 
union in setting up a segregated fund as permitted under § 610 
constitute a political committee subject to disclosure requirements? 
It has been argued that if a corporation, for example, solicits 
and forwards checks from its stockholders made out to a candidate 
or committee, it acts only as a conduit for contributions, and 
should not itself be subject to reporting requirements. Under this 
rationale, the eventual recipient of the fund would record and 
report the individual donations channeled through the corporate 
mechanism. There would be no report, however, that these contri- 
butions were actually the result of a stockholder solicitation drive, 
possibly massive, financed with corporation funds. This may, in 
fact, be legal. It is certainly not consistent, however, with the 
spirit of the disclosure law. 

If the corporation or labor union does not act merely as a 
conduit for funds designated by individual contributors for specific 
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candidates or committees, but assumes control over the funds it 
solicits, then it clearly becomes a political committee (or the 
officers or employees who control the funds become a committee) , 
and it is subject to reporting requirements. 

Commentators disagree as to what, if any, loopholes remain in 

the new reporting provisions. Some argue that disclosure can be 

avoided by earmarking contributions made to a multicandidate 

committee (such as the Democratic and Republican Congressional 

Campaign Committees) to be used for a particular candidate. It has 

been reported that the National Committee for a Democratic Congress, 

*/ 

for example, handled over $415,000 in earmarked funds in 1972. 
Strictly construed, however, the law requires full disclosure, since 
earmarking funds would seem to constitute the equivalent of making 
a contribution in the name of another. And again, it is difficult 
to predict, absent judicial or regulatory guidelines, the precise 
manner in which the relatively new legislation will be construed 
by the federal courts. 

C. The Extension of Unsecured Credit 

A special form of campaign "contribution" is the furnishing of 
unsecured credit for the candidate's transportation, communications, 
and the like. The problem of such credit first became a public 
issue during the presidential campaign of 1968, when published 
reports indicated that the Democratic candidate. Senator Humphrey, 
had ended his campaign with rather sizable debts to certain airlines 


f7 Washington Post, December 1, 1972 at A 17, col. 2. 
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and communications media. This issue was then considered by 
Congress in the debates on the Federal Election Campaign Act of 
1971. 

Section 401 of the Federal Election Campaign Act required 
three regulatory agencies, the Civil Aeronautics Board, the Federal 
Communications Commission and the Interstate Commerce Commission, 
to promulgate regulations with respect to unsecured credit given 
by any person regulated by the agency to a candidate for federal 
office. Each agency has now promulgated its regulations, and they 
differ somewhat. We have attached copies of the Regulations as 
Appendix B, and briefly review them here. 

The Federal Communications Commission has placed no flat 
prohibition on the extension of unsecured credit. Instead, it has 
required only that if a carrier extends such credit to one candi- 
date or his representative, it must be extended to all candidates 
"on substantially equal terms and conditions to all candidates... 
for the same office, with due regard for differences in the esti- 
mated quantity of service." In addition, the FCC requires that the 
carrier give notice of intent to discontinue service within 7 days 
if bills are not paid within 15 days and that carriers with annual 
operating revenues in excess of $1,000,000 make semi-annual reports 
listing any amounts due and unpaid. 47 C.F.P. § 64.801; 

The Interstate Commerce Commission has expressly forbidden 
the granting of unsecured credit. The ICC regulations simply state 
that all agreements extending credit to federal candidates by 
persons subject to the Commission's regulations must be in writing 


34-966 O - 74 - pt, 1 - 14 
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and contain a detailed description of "the deposit, bond, collateral 
or other means of security, used to secure payment of the debt." 

49 C.F.P.. §1 1325.1 and 1325.2. 

The civil Aeronautics Board has adopted regulations which 
allow carriers to authorize unsecured credit but restricts the use 
of such credit in certain circumstances and calls for reports by 
both the carrier and the candidates. 14 C.F.P., § 374 a . 

At least once a month the carrier must send to the candidate a 
statement of current unsecured credit. The carrier also may not 
extend further credit for transportation or other purposes so long 
as there remains any "overdue indebtedness", as defined below. No 
credit may be advanced for transportation to a candidate in an 
election campaign subsequent to the effective date of the regulation 
without a written statement from the candidate seeking such credit. 
Finally, similar to the FCC regulation, the CAB requires that the 
carrier give notice of past indebtedness within 7 days after the 
debt becomes overdue, and if the debt is not paid with 14 days 
after the notice, no further unsecured credit may be extended by 
a regulated air carrier. 

II . Statutory Limitations on Campaign Spending 

The present limitations on the amounts that may be expended 
by candidates seeking federal office are set forth in the Federal 
Election Campaign Act, which we have already discussed in Part I. 

To review what we have said above, the Act applies not only to 
general and special elections but also to all primaries, nominating 



195 


-16- 

V 

conventions, and caucuses. All federal offices are included 

within its coverage and the Act defines a "political committee" as 
any individual or entity which accepts contributions or makes 
expenditures during a calendar year in an aggregate amount exceeding 
$ 1 , 000 . 

Section 104 of the 1971 Act lists certain limitations with 
respect to political broadcasting. Prior to the Act, the only 
limitation in this area was the so-called "equal time" provision of 
the Communications Act of 1934, which basically required a broad- 
caster offering free time to a candidate for federal office to 
offer each of that candidate's opponents an equal amount of free 
time. The Act, by contrast, sets specific limitations on spending. 

The Act provides that any legally qualified candidate for 

**/ ***/ 
federal office may not spend or have spent on their behalf 

for "communications media" in his election campaign a sum in dollars 

equal to 10 percent of the resident voting age population in the 


37 The Act also explicitly covers the election of delegates to a 
constitutional convention. This extension of the Act would appear 
to be free of constitutional defect. See note */ at page 2, supra . 

**/ The Act defines "legally qualified candidate" as "any person 
who (A) meets the qualifications prescribed by tbe applicable laws 
to hold the Federal elective office .... and (B) is eligible under 
applicable state law to be voted for by the electorate directly or 
by means of delegates or electors." | 102 (4). 

***/ The provision which, in effect, limits the right of citizens to 
use the media in support of candidates of their choice is arguably 
violative of the citizens' First Amendment rights and may be 
challenged on this basis in the courts. 
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state or district in which he or she seeks office, or the sum of 
$50,000, whichever is greater. "Communications media" under the 
Act includes all forms of broadcasting (i.e., radio and television) 
and newspapers, magazines, outdoor advertising facilities and 
telephones used by a candidate. The Act further requires that no 
more than 60 percent of the applicable sum be used for the use of 
broadcast stations. With regard to all nonpresidential primaries, 
including runoffs, the candidates are subject to the same statutory 
limitations as are in force with respect to federal elections. 
Candidates for the presidential nomination are in turn restricted 
to spending in each primary the total sums allowable to a candidate 
for Senator from the state in which the primary is being held. For 
purposes of the Act, a person is considered to be a presidential 
candidate during the period : 

(i) beginning on the date on which he (or such 
other person) first makes such an expenditure 
(or, if later, January 1 of the year in which 

the election for the office of President is held), 
and 

(ii) ending on the date on which such political 
party nominates a candidate for the office of 
President. 

Finally, the Act establishes a maximum rate for broadcasting charges 
for a period of 45 days preceding a primary and 60 days preceding 
a general or special election, and precludes the candidates from 
being charged more than a comparable use charge for nonbroadcasting 
communications and for broadcasting time prior to the commencement 

v 

of the 45 or 60-day periods. 

j */ Section 104 of the Act also contains an escalation clause pegged 
to the consumer price index for increasing the spending limitations. 
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Prior to the effective date of the 1971 Act, federal legisla- 
tion prevented individuals (but not political committees) from 
making contributions for any candidate for federal office in an 
aggregate amount each year in excess of $5,000. 18 U.3.C. § 608. 

V 

In addition, political committees could not receive total annual 
contributions in excess of $3,000,000 or make expenditures in ex- 
cess of that sum for any one year. 18 U.S.C. i 609. And an 
individual candidate was allowed to personally spend no more than 
$25,000 for a senatorial campaign or $5,000 for a campaign for the 
House, plus personal, traveling, printing, postage, and other re- 
lated expenses. 2 U.S.C. I 248. 

The 1971 Act removed the $5,000 and $3,000,000 limitations, 
replacing them with the disclosure requirements discussed earlier 
in this memorandum. Furthermore, the Act placed a $50,000 limita- 
tion on expenditures from personal funds for the office of Presi- 
dent and Vice-President, increased the limitations on personal 
spending with respect to senatorial and congressional campaigns to 
$35,000 and $25,000, respectively, and applied this limitation to 
cover the candidate's immediate family as well as funds from his 
own person. The new Act also deletes the exception for those items 
such as travel and stationery that were specifically excluded from 
the maximum allowable sum under the pre-1971 legislation. 

f7 The definition of "political committee" here, too, was restricted 
to a committee operating in two or more states or as a branch of a 
national committee. 
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III. Tax Consequences of Gifts to Political Committees 
A. Gifts of Appreciated Property and the Status of 
Political Committees 

During the 1972 campaign the appropriate tax treatment of 
capital gains from the sale of appreciated property by political 
parties and committees emerged as a controversial issue and indir- 
ectly brought into the open the overall question of the tax status 
of political committees. The capital gains issue arose because 
both political parties were receiving contributions in the form 

of property, usually securities, with a relatively low tax basis 

V 

but high current market value. The campaign organization ordin- 
arily would sell these securities at the current market value and 
use the proceeds to finance the campaign. This arrangement per- 
mitted the contributor to obtain "political credit" for the full 
market value of the stock even though the original cost was rela- 
tively small. Alternatively, the donor would transfer the securi- 
ties from a personal brokerage account to the brokerage account 
of the political organization. The organization would then sell 
the stock, and return to the donor the amount of his original in- 
vestment. In this situation the contributor was able to avoid 
capital gains tax on the profit, for the Internal Revenue Service 
would allow both the donor and the political organization to avoid 
the capital gains tax when contributed 3tock was sold. The donor 

*7 Recent estimates suggest that the Finance Committee to Re-elect 
the President received approximately $8,850,000 and the McGovern 
organization received approximately $1,440,800 in securities. 
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was not taxed on the appreciation because his donation was consid- 
ered a "gift" for income tax purposes. Since there were no regu- 
lations or rulings specifically covering this situation, it is 
unclear why such gains were not taxed to the committee. 

This anomolous tax treatment of contributed property was 
presented to the American public in a September 27, 1972, article 
appearing in the Wall Street Journal. Shortly thereafter, on 
October 3, 1972, IRS issued a News Release (IR-1257) which announced 
that "/” 17n view of the recent and common practice of transactions 
involving appreciated property for political purposes, the Internal 
Revenue Service must now consider what tax results arise where such 
property is sold.” The Service then solicited briefs and comments 
on the subject and announced that public hearings would be held in 
connection with the issues involved. On August 1, 1973, after 
receiving twenty-eight submissions in response to the invitation 
and holding public hearings, IRS issued a Policy Statement in 
which it proposed a new course of action. The statement constitu- 
ting the current IRS position made basically four points: 

1) It had been the long-standing practice of the Service not 
to require political parties or committees to file tax returns, 
but that, the Revenue Service would now, since there was no 
Code provision on the subject, require such entities to file 
returns; 

2) That unincorporated political parties or committees may be 
treated for tax purposes as associations taxable as corpora- 
tions or as trusts (or possibly partnerships) depending upon 
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standards to be developed: 

3) That the gross income of political parties or committees 
shall include interest and dividends from investments: income 
from any ancillary activities and gains from sales of appre- 
ciated property by the committees or parties: and 

4) that gains on the sale of appreciated property, net of any 
losses, should be included in income of political parties or 
committees to the extent provided in the Internal Revenue Code. 
The Statement went on to note that the Internal Revenue Service 

would not seek to enforce the legal conclusions announced in the 
Policy Statement "until it appears that congress has had an oppor- 
tunity to consider the problem specifically." In any event, the 
rules and requirements were not to apply to sales of appreciated 
property prior to the date of the IRS statement of concern with the 
problem on October 3, 1972. And, finally, the Service announced 
that it would not require political parties and committees to file 
tax returns for years prior to 1972. 

Turning to the legal considerations, the Service, as we noted 
above, has for a number of years taken the position that transfers 
to political organizations are gifts for gift tax purposes. The 
internal Revenue Code provides that the gift tax will apply to the 
extent that the transfer is not made "for an adequate and full 
consideration in money or money's worth." For income tax purposes, 
however, a transfer will be treated as a gift if it is given with 
"detached and disinterested generosity" and is motivated by "affec- 
tion, respect, admiration, charity or like impulses." Since gift 
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tax law and income tax law are not iji pari materia . it might be 
argued that a political contribution is subject to gift tax as well 
as income tax. Assuming here that the current IRS position that a 
political contribution is a gift for income tax purposes is correct, 
it follows that the donee political committee takes the donor's 
basis in the contributed property and would thus ordinarily realize 
gross income upon the sale of the appreciated property. 

The threshold question with respect to taxability of the in- 
come is whether a political party or committee is a taxable entity. 

Political parties are not specifically exempted from taxation under 

*/ 

the Internal Revenue Code. During the course of a 1965 case, the 
Government alleged that "all political parties... are taxable 
associations" under the Code. Furthermore, Rev. Proc. 68-19 states 
that "/"~i7f an unexpended balance of political funds i3 set aside 
in a separate bank account, the political candidate, committee, or 
organization holding such funds may report any income credited to 
the account on a U.3. Fiduciary Income Tax Return... and pay any 
tax shown by such return to be payable." From this language a 
strong implication may be drawn that a political party or committee 
is a taxable entity. Unfortunately, the Service cast doubt on this 
proposition in the August 1 statement. It noted that historically 
IRS has never required political parties to file tax returns. It 
also emphasized that Rev. Proc. 68-19 was directed principally at 
funds maintained for individual candidates and did not provide 

57 Communist Party of the U.S.A. v. Commissioner, 373 F.2d 682, 684 
(D.C. Cir. 1967). 
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definitive guidelines for political parties or committees. And 
it further set forth the proposition that there are no definitive 
guidelines which show whether, and to what extent, deductions are 
allowable against income reported by a political party or committee. 
Apparently, the current IRS position is that the administrative 
"history" of not requiring political parties to file returns is a 
stumbling block to taxation of capital gains from the sale of 
appreciated property. 

In conclusion, there is some controversy as to the past and 
present approach of the Internal Revenue Service toward taxation of 
gain resulting from the sale of appreciated property given to 

political committees. The view that the donor should be taxed on 

_*/ 

the gain is supported by the fact that ordinary money contribu- 
tions are made in after-tax dollars. Another view is that the poli- 
tical committee itself should pay tax on the gain. Here, there are 
diverse opinions as to the best legal theory to support taxation of 
political cgmmittees. it is not clear, for example, whether a poli- 
tical committee should be taxed as a corporation, a trust or an 


37 This view is suggested by Rev. Rul. 60-370, 1960-2 Cum. Bull. 

203 and the district court ruling in Rollins v. United States , 302 
F.Supp. 812 (W.D. Tex. 1969). Contra , Jacobs v. United States , 280 
F.Supp. 327 (S.D. Ohio 1966): Sheppard v. United States , 361 F.2d 
972 (Ct. of Claims 1966). 

One problem is that it is inconsistent with the general prin- 
ciple that gain on gifts is taxed to the donee rather than the donor 
Perhaps, however, this problem could be resolved by providing that 
campaign contributions could only be made in the form of money, and 
thus necessarily would represent a taxable gain (or loss) to the con- 
tributor who had sold his property in order to contribute the pro- 
ceeds. 
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association. What is clear is that none of the existing legal 
theories of taxation can readily be applied to political committees 
without modification. Furthermore, absent statutory clarification, 
it is possible that an attempt to tax political committees via 
exemptions to or modifications of existing legal theories could 
create a spill-over in which the exemptions engulf the rule. In 
this area, then, there would appear to be four possible issues for 
congressional resolution. These are: 1) Whether a political con- 
tribution is a gift for gift tax purposes, 2) Whether tax on capi- 
tal gains from the sale of appreciated property should be paid by 
the recipient political organization or by the donor, 3) Whether 
a political party or committee is a taxable entity and, if so, 
whether it should be taxed as a corporation, a trust, an associa- 
tion or another organizational entity, and 4) Whether, and to what 
extent, expenditures by a political organization are deductible 
from income. 

B . The Gift Tax Exclusion 

The gift tax was enacted to prevent evasion of the estate tax 
by means of inter vivo 3 transfers. Although the tax originated as 
a backdrop for the estate tax, it has long been the IR" position 
that transfers to political organizations are gifts subject to the 
gift tax. 

Generally, the Internal Revenue Code provides for a gift tax 
exclusion in the amount of $3,000 per donee. In addition, each 
taxpayer is entitled to a $30,000 lifetime exclusion over and above 
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the $3,000 annual exclusion. The Supreme Court in Helverinq v. 
Hutchings , 312 U.S. 393 (1940), held that the taxpayer was entitled 
to one exclusion for each beneficiary of a trust to which he had 
made a gift. The Court observed that a literal approach to the 
exclusion would lead to use of multiple trusts as conduits estab- 
lished to avoid the gift tax. To avert this possibility, the 
Internal Revenue Code subsequently was amended to disallow such an 
exemption in the case of "every gift in trust.' 1 Therefore, multiple 
trusts cannot be used to avoid the gift tax on gifts to private 
individuals. In Heringer v. Commissioner , 235 F.2d 149 (9th Cir. 
1956), cert, denied , 352 U.S. 927 (1956), the Hutchings rule was 
extended to apply to corporations as well as trusts. 

Armed with the Hutchings and Heringer cases as precedent, the 
Service in 1972 was faced with the question whether each political 
committee supporting a candidate for office should be entitled to a 
separate $3,000 exclusion. This approach, if adopted, might appear 
inconsistent with the rule that it is the beneficiary of a gift 
that is significant. Historically, IRS had allowed a political 
contributor to avoid the gift tax by dividing a large gift into 
$3,000 fragments to be disbursed to any number of "dummy" committees, 
each one entitled to the $3,000 annual exclusion. However, with the 
proliferation of such committees just prior to the 1972 elections, 

IRS issued Rev. Rul. 72-355 on July 17, 1972. 

Revenue Ruling 72-355 basically did not establish effective 
guidelines to prevent the use of multiple committees to avoid the 



205 


-26- 


gift tax. Father, the Puling simply provided for the aggregation 
of dummy committees for purposes of the exclusion in the following 
manner: 


In general, political organizations will 
be recognized as separate donees for purposes of 
the annual gift tax exclusion. Where, however, 
political organizations have essentially the 
same officers and supported candidates and no 
substantial independent purpose, the organizations 
will be treated as one and gifts to them by an 
individual will be aggregated for purposes of 
section 2503 (b) of the Code. For purposes of this 
paragraph, the officers or supported candidates 
will not be deemed to be essentially the same if 
at least one third of the officers or candidates 
are different in each of the committees. 

Political organizations can easily avoid this Puling by estab- 
lishing committees which have at least one-third of their officers 
or candidates distinct from the makeup of all other committees. In 
fairness to the Service's position, the problem of formulating 
standards for distinguishing between a dummy committee and a valid 
one is evident. For example, should a committee be considered 
valid simply because it has full-time employees, rented office space, 
or a certain number of contributors? But while there may be diffi- 
culty in employing any rigid standards in this area, the problem 
merits further consideration aimed at eliminating the present tax 
avoidance devices. 

Perhaps the question of multiple exclusions could be resolved 
by a re-evaluation of the gift tax itself. In the absence of a 
Code provision supporting the current IRS position, the better view 
may be that the gift tax should not apply to political contributions 
at all. This approach is supported by the rationale in 3tern v. 
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United States , 436 F.2d 1327 (5th Cir. 1971), a lower court ruling 
affirmed by the U.S. Court of Appeals for the Fifth Circuit. Edith 
Stern was a taxpayer who was affiliated with a group of individuals 
who sought to promote a slate of candidates dedicated to protecting 
the interests of the group. The group collected contributions from 
its members and made campaign expenditures for handbills, posters, 
sample ballots, and newspaper and television advertising. The 
expenditures of the group were held to be full and adequate consid- 
eration for the contributions. Although not made in the ordinary 
course of business by the group, the contributions were not taxable 
gifts to the extent they were "bona fide, at arm's length, and free 
from donative intent." IRS did not appeal the case beyond the 
Court of Appeals, but the Service has limited application of the 
rule to the Fifth Circuit. The significance of the Stern case lies 
in the realization that most political contributors, like Mrs. Stern, 
are making bona fide, arm's length contributions free of the dona- 
tive intent which accompanies gifts made outside the political area. 

Finally, it seems fair to conclude that in addition to elim- 
inating the need for multiple committees to avoid the gift tax. 
Congressional action in removing the gift tax from political con- 
tributions would have the salutory effect of simplifying adminis- 
tration of the reporting and disclosure laws. In this context, it 



3hould be kept in mind that the gift tax is a relatively insignifi- 
cant source of revenue for the federal government. 
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UNITED STATES OF AMERICA 
CONGRESS OF THE UNITED STATES 
SUBPOENA DUCES TECUM 

To: President Richard M. Nixon, The White House, Washington, D. C. 

Purs uant to lawful authority, YOU ARE HEREBY COMMANDED 
to make available to the SENATE SELECT COMMITTEE ON 
PRESIDENTIAL CAMPAIGN ACTIVITIES of the Senate of the United 
States, on Thursday, July 26, 1973, at 10:00 o’clock a. m. , at their 
committee room, 318, Old Senate Office Building, the following: 

Any and all records, or copies of records including but not 
limited to, documents, logs, records, memoranda, correspondence, 
news summaries, datebooks, notebooks, photography recordings or 
other materials relating directly or indirectly to the attached list of 
individuals and to their activities, participation, responsibilities or 
involvement in any alleged criminal acts related to the Presidential 
election of 1972 which the Committee is authorized to investigate pursuant 
to Senate Resolution 60 including but not limited to, the break-ins of the 
Democratic National Committee offices on or about May 27, 1972 and on 
or about June 17, 1972, the surveillance, electronic or otherwise of said 
offices, and efforts made to conceal information or to grant executive 
clemency, pardons or immunity and payments made to the defendants 
and/or their attorneys relating to the above stated matters. 
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Hereof fail not, as you will answer your default under the 
pains and penalties in such cases made and provided. 



to serve and return. 

Given under my hand, by order of the 
committee, this 23rd day of July, in 
the year of our Lord one thousand nine 
hundred and seventy-three 


: >, J~v ■ 


Chairman, Senate Select Corrfmittee on 
Presidential Campaign Activites. 
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Mitchell, John 
Moore, Richard A. 
Shumway, DeVan 
Strachan, Gordon 
Timmons, William 
Young, David 
Ziegler, Ron 
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Buchanan, Patrick J,; 
Butterfield, Alexander P 
Campbell, John 
Caulfield, Jack 
Chapin, Dwight 
Colson, Charles 
Dean, John 
Ehrlichman, John 
Fielding, Fred 
Haldeman, H; Robert 
Higby, Larry 
Howard, Richard 
Hunt, E.-' Howard 
Kehrli, Bruce 
Krogh, Egil 
LaRue, Frederick 
Liddy, Gt Gordon 
Magruder, Jeb Stuart 
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UNITED STATES OF AMERICA 
CONGRESS OF THE UNITED STATES 
SUBPOENA DUCES TECUM 

To: President Richard M. Nixon, The White House, Washington, D. C. 

Pursuant to lawful authority, YOU ARE HEREBY COMMANDED 
to make available to the SENATE SELECT COMMITTEE ON 
PRESIDENTIAL CAMPAIGN ACTIVITIES of the Senate of the United 
States, on Thursday, July 26, 1973, at 10:00 o'clock a. m. , at their 
committee room, 318, Old Senate Office Building, the following: 

Any and all original electronic tapes and recorded telephone 
messages of the below listed conversations or oral communications, 
telephonic or personal, between President Nixon and John Wesley 
Dean JII, discussing alleged criminal acts occuring in connection with 
the Presidential election of 1972 which the Committee is authorized to 
investigate pursuant to Senate Resolution 60 including but not limited to 
the break-ins at the Democratic National Committee offices on or about 
May 27, 1972, and on or about June 17, 1972, and any efforts made to 
conceal information or to grant executive clemency, pardons or immunity 
and payments made to the defendants and/or their attorneys relating to the 


above incidents at the dates and times of the attached list of conversations: 
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September 15, 1972 (personal) 5:27 p.m. .to 6:17 p, m, 

February 28, 1973 (personal) 9:12 a. m» to 10:23 a.m. 

March 13, 1973 (personal) 12:42 p.m. to 2:00 p.m. 

March 21, 1973 (personal) 10:12 a. m„ to 11:55 a.m. 

and 5:20 p.m. to 6:01 p.m. 


Hereof fail not, as you will answer your default under the 
pains and penalties in such cases made and provided. 

To 

to serve and return. 

Given under my hand, by order of the 
committee, this 23rd day of July, in the 
year of our Lord one thousand nine hundred 
and seventy-three. 



Chairman, Senate Select Committee on 


Presidential Campaign Activities 
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UNITED STATES OF AMERICA 
CONGRESS OF THE UNITED STATES 
SUBPENA DUCES TECUM 

To: President Richard M. Nixon, individually and as President of 
the United States, The White House, Washington, D. C. 

Pursuant to lawful authority, YOU ARE HEREBY COMMANDED 
to make available to the SENATE SELECT COMMITTEE ON PRESI- 
DENTIAL CAMPAIGN ACTIVITIES of the Senate of the United States 

on the day of January, at 10 a. m. at Room 1418, 

Dirksen Senate Office Building, all of the materials in your custody 
or possession, or the possession or custody of the Executive Office 
of the President, or The White House, actual or constructive, 
listed in Attachment A, hereto^ 

Hereof fail not, as you will answer your default under the pains 
and penalties in such cases made and provided. 

i 

To: . to serve and 


Served on: 
By: 

Time: 

Date: 

Place: 


return. Given under my hand, by 
order of the Committee, this HA 
day of December in the year of our 
Lord one thousand nine hundred and 
seventy -three. 


<VO '• 3—. 

Chairman, Senate Select Committee 
on Presidential Campaign Activities- 
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ATTACHMENT A 

Any and all documents, materials, records and 
copies thereof Including, but not limited to books, 
files, ledgers, books of accounts, correspondence, 
receipts, appointment books, diaries, memoranda, checks, 
check stubs, deposit slips, bank statements, petty cash 
records, photographs and negatives, recordings, notes, 
telephone records, credit card vouchers and records, airline 
and railfoad records, relating directly or indirectly, 
in whole or in part to: 

(1) The break-ins on or about May 27, 1972, and 
on or about June 17, 1972, and electronic surveillance 
at the Democratic National Committee Headquarters; 

(2) The planning or execution of any break-in 
and/or electronic surveillance at the office, home, or 
other premise of Herman Greenspun; 

(3) Any communications relating to concealment 

and suppression of information and evidence of the break- 
ins and electronic surveillance of the Democratic National 
Committee offices on or about May 27, 1972, and on or 
about June 17, 1972? 

(4) Any offers of or authorizations to offer 
executive clemency to Messrs. James McCord, G. Gordon 
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Liddy, E. Howard Hunt, Bernard L. Barker, Eugenio R. 
Martinez, Frank A. Sturgis, Virgilio R. Gonzales, 
or any members or former members of President Nixon's 
White House staff or the Committee to Re-elect the 
President; 

(5) The payment or authorizations of payment of 
money to Messrs. Liddy, McCord, Hunt, Barker, Martinez, 
Sturgis, or Gonzales; . 

(6) Iftny instructions given or involving any 
official of the Department of Justice, including 
officials of the FBI, relating, in whole or in part, 
directly or indirectly, to any limitation on the 
investigation of the events involving the break-ln 
and electronic surveillance at the Democratic National 
Committee Headquarters at the Watergate and related 
events prior and subsequent thereto, or any limitation 
on the prosecution of those responsible for such events; 

(7) Any discussion or instructions given or 
involving the Central Intelligence Agency (CIA) (or 
any official thereof) rel&ting, in whole or in part, 
directly or indirectly, to any possible involvement by 
the CIA (or any official thereof) or use of any CIA funds 
In any financing of or payment of money to Messrs. Liddy, 
McCord, Hunt, Barker, Martinez, Sturgis, and Gonzales 
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after June 1, 1973; any contacts, communications, 
meetings, or telephone calls between the CIA (or any 
official thereof) and the Federal Bureau of Investigation 
(or any official thereof) or the Department of Justice 
(or any official thereof) related, in wh61e or in part, 
directly or indirectly, to any Government investigation 
of the events involving the break-in and electronic 
surveillance at the Democratic National Committee 
Headquarters at the Watergate, including but not 
limited to any Government investigation of possible 
Republican campaign contribution which allegedly 
passed through Mexicfi; 

(8) Any discussion or instructions given or 
involving perjury or possible perjury of anyone 
connected with the Investigation of the events 
Involving the break-in and electronic surveillance at 
the Democratic Committee Headquarters at the Watergate 

and related events prior and subsequent thereto, including; 
but not limited to^ the break-in at the office of the 
psychiatrist of Daniel Ellsberg; 

(9) Any discussion or Instructions given or 
involving the "Responsiveness Program" or similar 
program or programs however designated from the period 
of January 1, 1971* to November 7* 1972) 
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(10) The drafting of any public statements on the 
break-in and electronic surveillance at the Democratic 
National Committee Headquarters at the Watergate and 
related events prior and subsequent thereto, including, 
but not limited to, first and subsequent drafts of the 
President’s statements and speeches made on August 29, 
1972} April 17, 1973; April 30, 1973} May 9, 1973} 

May 22, 1973} and August 15, 1973} 

(11) ' The investigation conducted by John D. 
Ehrlichman of the "Watergate Incident" at the request 
of the President and reports thereof to the President 
and/or to any other individual including but not 
limited to that made to the President on April 14, 1973} 

(12) The taping of any conversation between the 
President and John W. Dean on April 15, 1973, or the 
taping of any recollection thereof as referred to by 

the President in his conversation with Assistant Attorney 
General Henry Petersen on or about April 15, 1973, 
including but not limited to any tape, dictab&l t, 
transcripts, or notes relating to this conversation} 

(13) The report from Assistant Attorney General 
Henry Petersen to the President concerning the Watergate 
investigation including but not limited to the 
memorandum submitted to the President on or about 
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April 15 , 1973; 

(14) All "Political Matters Memoranda" and all 
"tabs," "attachments," or "appendices" thereto from 
Gordon Strachan to H. R. Haldeman from January 1, 1971, 
to December 31, 1972; 

(15) As identified in exhibit #106 in the hearing 

"in Re: Subpenas Duces Tecum Issued to President 

Richard M. Nixon for Production of Tapes" before Judge 
Sirica, tl^e following contents of H. R. Haldeman files 
labeled: 

"Jan-Mar 1973 Noted of Haldeman? ? 

"April 1973 Notes of Haldeman"; 

"Haldeman Notes Apr-May-June *72"; 

"Feb/Mar 73"; 

"April 73"; 

"Strachan Gtaon HRH Book #111 Dec 1971"; 

"Chron file Strachan Memo to HRH June 1971"; 

"Chron file Strachan HRH only Book #1 March & April" 

"HRH Talking Papers March/April 1972; 

"Chron file Strachan, Mar 72 A-L (1), Mar 72 M-Z 
(2), Apr 72 A-L (1), Apr 72 M-Z (2)"; 

"13-Camp, 12-17/-31-71"; 

"File #21, strung (sic) file"; 
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"HRH & AG Meeting 6/30/71" j 
"File #13, Straugh (sic) file"; 

"Part IV March 3-28, 72 18-eampaign"; 

"HRH Talking Papers 1971"; 

"Talking Papers 1972"; 

"Talking Papers-Feb/Mar 1972"; 

"H to AG 1-31-72"; 

"Campaign 72 #14 Jan 1"; 

"Campaign 72 #15"; 

"HRH Political File (Personal-Confidential) April 1971"} 
"Jack Gleason Report #l 6 through Nov. 6 , 1970 (3 pgs) "; 
"Jack Gleason Report #15 through Oct. 31, 1970 (3 pgs)"; 
"Jack Gleason Report #14 through Oct. 23, 1970 (2 pgs)"; 
"Jack Gleason Reports #1 through #13"} 

"Memoranda for H. R. Haldeman from Charles Colson, subject ITT 

(16) A memorandum dated June 30, 1971, from Mar. 20/72;' 

Herbert Klein to H. R. Haldeman. Haldeman on the 
subject of ITT's $400,000 support for the Republican 
Convention; 

(17) A memorandu of April, 1969 , from Deputy 
Attorney General R. KLeindienst and Assistant Attorney 
General McEaren to J. D. Ehrlichman regarding ITT; 

(18) A memorandum of April, 1970, from T. Hullen 
to Assistant Attorney General R. McLaren regarding ITT; 

(19) A memorandum of September, 1970, from J. D. 
Ehrlichman to Attorney General J. Mitchell regarding ITT; 
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(20) A memorandum dated May 5, 1971, from J. D. 
Ehrlichman to Attorney General Mitchell regarding ITT; 

(21) A memorandum on or about May 5, 1971, fromi 
J. D. Ehrlichman to the President regarding ITT; 

(22) Duties and/or services of John Caulfield on 
behalf of Richard M. Nixon including but not limited 
to those for which he was compensated and thanked on 
or about December 25, 1970; 

(23) * "Project Sandwedge" or any and all private 
security or investigative organizations or plans relating 
thereto involving John Caulfield, Vernon Acree, Myles 
Ambrose, Roger Barth, and/or Joseph Woods; 

(24) Lawrence O'Brien and any corporation, 
partnership, or business entity owned in whole or in 
part by Lawrence O'Brien, including, but not limited 
to, the memorandum from H. R. Haldeman to John Dean, 
subject Larry O'Brien, dated on or about January 8, 

1971, and the files on Larry O'Brien maintained by 
H. R. Haldeman, Rose Mary Woods, John Dean, John 
Ehrlichman, and John Caulfield; 

(25) Any or all records and documentation of access 
to the original and copies of tape recordings of 
Presidential conversations, from the installation of 
the taping system to December 19, 1973, including, but 
not limited to, the documentation of access referred to 
in Mr. Buzhardt's letter to Mr. Cox of July 25, 1973; 
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(26) Any and all records and documentation of 
access to the files of H. R. Haldeman, J. d- Ehrlichman, 
John W. Dean, and Charles W. Colson from the date of the 
termination of their employment with the Executive Office 
of the President to the present; 

(27) Copies of all Executive Protective Service 
Clearance Form #21 forms from the San Clemente Presidential 
Compound for July 3, 4, and 5, 1970; 

(28) ’Executive Protective Clearance Form #21 forms 
for the White House, the Executive Office Building, Camp 
David, and the San Clement^ ' and the Key Biscayne 
Presidential Compounds for Richard Danner, Robert 
Maheu, Charles G. Rebozo, Robert Abplanalp, I. G. 

"Jack" Davis, James Crosby, Seymour Alter, Franklin 

S. DeBoer, from January 1, 1969, to the present; 

(29) Any and all records of contributions to 

the Presidential Campaign of 1972 and/or of any compensa- 
tion to Richard M. Nixon maintained by Rose Mary Woods; 

(30) "President Richard Nixon's Daily Diary" for 
January 1, 1970, to December 19, 1973; 

(31) Telephone records from January, 1971, to 

December 15, 1973, for al 1 phones in the following ns 
locations : ' 

The Oval Office r?n 

The President's Executive Office Building Office 



228 


The Lincoln Sitting Room 

The Second Floor Residence in the White House 
500 Bay Lane and 516 Bay Lane in the Key Biscayne 
Compound 
Casa Pacifica 
Aspen Cabin, Camp David 
Dogwood' Cabin, Camp David 
Mr. Haldeman's office andhhome extension 
Mr. EJirlichman's office and Home extension 
Mr. Bull's office and home extension 
Miss Woods* office and home extension 
Mr. Haig's office and home extension 
Mr. Richard Moore's office and home extension 
Mr. Colsorf sof f ice and home extension 
Mr. Hunt's office and home extension 
Mr. Higby's office and home extension 
Mr. Strachan's office and' home extension 

(32) Any relationship between F. Donald Nixon 
and any of the following individuals or organizations; 
Charles Adams, Emilo Aguado, Arthur Blech, E. L. 

"Jack" Cleveland, Gene Bowen, Howard Cerny, R. W. 
Chambers, Jame3 Crosby, Mr. Dahl, I. G. "Jack" Davis, 
John Dean, Henry Eddy, John Ehrlichman, Robert Finch, 
Virgil Gladieux, Louis Gonzalez, Rolando Gonzalez, 
Herman Greenspun, Mr. Grotsis, William Haddad, Anthony 
Hatsis, Dennis Hill, Patrick Hillings, Barry Hallqmare, 
William' Hallomare, Howard Hughes, Herbert Kalmbach, 
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Herbert Klein, Dr. Isaac Newton Kraushaar, Frederick 
LaJRue, Norman Locatls, Robert Maheu, John Meier, Cliff 
Miller, Meyer Minchen, John Mitchell, Ray Murphy, 

Rita Murray, Thomas Murray, Charles G. Rebozo, Mr. Thatcher, 
Leonard Traynor, John Suckling, Robert Vesco, ABC 
Gladieux Corporation, Air West Airlines, Atlas Corporation, 
Basic Industries, Inc., Georgetown Resources, Hallamore 
Homes, Hughes Air Corporation, Hughes Tool Company, 
International Dye Foundation, J-TEC Associates, 

Robert A. Maheu Associates, Meier-Murray Productions, 
National Biff- Burger Systems, Inc., National Bulk 
Carriers, Nevada Environmental Foundation, Richard 
Nixon Foundation, Oceanographic Fund, Inc., Ogden Foods, 
Resorts International, San/Bar Electronics, Separation 
Recovery Systems, Inc., Summa Corporation, Toledo 
Mining Company; 

(33) Any memoranda or reports on Donald A; 

Nixon, F. Donald Nixon, or Edward Nixon or their 
activities, including, but not limited to any memoranda or 
reports prepared by John Ehrlichman, John is-an, John 
Mitchell, Fred LaRue, Stanley McRLernan, or Cliff Miller; 

(34) All logs, summaries, transcripts, tapes, 

and reports associated with any electronic and/or physical 
surveillances of F. Donald Nixon; 

(35) The solicitation, negotiation, delivery n r. 
and/or storage of a $100,000 contribution to the 
Presidential Campaign of 1972 from -Howard Hughes Or. /. j ^ 
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the Hughes Tool Company to Charles G. Rebozo and/or 
the return of said contribution to Howard Hughes* the 
Hughes Tool Company* Summa Corporation, Chester Davis* 

i 

or any agent* representative, or designee of the Davis 
and Cox law firm; 

(36 ) Any memoranda to or from Richard M. Nixon, 
Charles G. Rebozo, John Mitchell* John D. Birlichman* 

H. R. Haldeman, Charles W. Colson, Herbert Kalmbach, 

* 

Herbert Klein, John Dean, John Caulfield, Rose Mary Woods, - 

Richard KLeindiesnt, Richard McLaren relating to the 
acquisition of Air West by the Hughes Tool Company 
(hereafter known asHTCo), the acquisition of the 
Dunes Hotel in Las Vegas, Nevada by HTCo, the resolution 
of litigation between Trans World Airlines and HTCo, 
and the cessation of nuclear testing in Nevada; 

(371 Th e actual copy of each daily news summary 
from January 1, 1972, to December 19, 1973, that was 
transmitted to the President and upon which he made hand- 
written notations or instructions, whenever, such hand- 
written no tit ions or instructions relate, directly or 
indirectly, in Wole 6r in part, to the events, individuals, 
and organizations referenced in items 1 through 36’ above. 
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UNITED STATES OP AMERICA 
CONGRESS OF THE UNITED STATES 
SUBPENA DUCES TECUM 


To: President Richard M. Nixon, The White House, Washington, D. C. 


Pursuant to lawful authority, YOU ARE HEREBY COMMANDED 
to make available to the SENATE SELECT COMMITTEE ON 
PRESIDENTIAL CAMPAIGN ACTIVITIES of the Senate of the 
United States, on 10 a.m., at 

Room l4l8 Dirksen Senate Office Building, all materials 
listed on Attachment A, hereto. 

Hereof fail not, as you will answer your default 
under the pains and penalties in such cases made and 
provided. 


TO . ' to serve and return. 

Given under my hand, by order 

„y 

of the Committee, this Ji& day 
of December In the year of our 
Lord one thousand nine hundred 
and seventy- three. 

Chairman, Senate Select Commi'ttee 
on Presidential Campaign Activities 

Served on: 

By: 

Time: 

Date: 


Place: 
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ATTACHMENT A 


l 

All records in your personal custody or in the custody 
or control of the Executive Office of the President or the 
White House, including any tape recording, summary or any o 
other record, whether written or otherwise, for the period 
January 1, 1970, to and including December 17, 1973, re- 
lating to: (A) price support levels for milk and dairy • 
products; (B) import quotas for dairy products; (C) meetings 
between the President and representatives of dairy farmer 
groups in September, 1970, on March 23, 1971, and in September, 
1971; (D) a meeting on March 23, 1971, between the President 
and certain Presidential advisors concerning milk price 
supports; (E) political contributions by the dairy industry, 
dairy farmers or dairy political groups or trusts to the 
Presidential Campaign of 1972; (P) the case of Nader v. Butz , 
civil action number 148-72, currently pending before the United 
States District Court for the District of Columbia; (G) an 
investigation by the Department of Justice of Associated Milk 
Producers, Inc., and a subsequent civil antitrust suit filed by 
the Department on or about February 1, 1972, and currently 
pending against Associated Milk Producers, Inc.; (H) an audit 
or investigation conducted by the internal Revenue Service of 
the income tax return of Milk Producers, Inc.; and (1) con- 
versations, meetings or other 
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communications between the President and Presidential 
advisors, including cabinet members, relating to matters 
(A) through (H) ; including but not limited to the following: 

1. A memorandum dated January 18, 1971, concerning the 
1971 - 1972 dairy price support program. Attached to this 
memorandum are various charts and economic information, and 
a Department of Agriculture memorandum regarding dairy price 
supports dated January 7, 1971. Also attached if a memorandum 
of the Office of Management and Budget (OMB) dated March 3, 1971, 
setting forth various recommendations and considerations with 
respect to the 1971 - 1972 price, support program. 

2. A memorandum, dated February 2, 1971, between officials 
within the White House Office concerning a proposed meeting by 
the President with leaders of, the dairy industry. ■ 

3. A memorandum, dated February 2, 1971, between officials 
within the White House Office concerning a proposed meeting by 
the President with leaders of the dairy industry. 

4. A memorandum, dated February 4, 1971, between officials 
within the White House Office concerning a proposed meeting by 
the President with leaders of the dairy industry. 

5. A memorandum, dated February 16, 1971, between officials 
within the White Hots e Office concerning a proposed meeting by 
the President with leaders of the dairy industry. 
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6. An undated document containing notes prepared by a 

White House Office official concerning a proposed meeting by 
the President with leaders of the dairy industry. i 

i 

7. A memorandum, dated February 24, 1971, between 
officials within the White House Office concerning a proposed 
meeting by the President with leaders of the dairy industry. 

8. A memorandum, dated March 3, 1971, between officials 
within the White House Office to which is attached another 
memorandum, dated February 24, 1971, between officials in 
the White House Office concerning a proposed meeting by the 
President with leaders of the dairy industry. . 

9. A memorandum dated March 3, 1971, between personnel 
in the Office of the Council of Economic Advisors. 

10. A memorandum, dated March 4, 1971, from the Assistant 
Director, OMB, to the Director, 0MB, and a Presidential assistant 
and regarding the dairy price support program. 

11. A memorandum, dated March 5, 1971, from the Assistant 
Director, OMB, to the Director, OMB, copies of which were trans- 
mitted to Presidential assistants, concerning the dairy price 
support program. 

12. A memorandum, dated March 5, 1971, from officials 
within the White House Office. 

13. A memorandum, dated March 4, 1971, from the Director, 
OMB, to a Presidential assistant regarding the dairy price 
support program. 



14. An undated memorandum between personnel within the 
White House Office to which is attached a copy of the March 4, 
1971, memorandum from the Assistant Director, OMB, to the 
Director, OMB, and a Presidential assistant, previously referred 
to in paragraph 10 above. 

15. A memorandum from a Presidential assistant, dated 
March 5, 1971, to another Presidential assistant and Director, 
OMB, regarding the dairy price support program. 

16. A memorandum ’from a Presidential assistant to another 
Presidential' assistant and the Director, OMB,- dated March 5, 
1971, regarding dairy price supports. 

17. A memorandum from, a Presidential assistant to another 
Presidential assistant, dated March 5, 1971, regarding the dairy 
price support program, to which is attached a typed restatement 
of the same memorandum. 

18. A memorandum from a Presidential assistant to another 
Presidential assistant and the Director, OMB, dated March 5, 
1971, to which is attached the March 4, 1971, memorandum 
previously referred to in paragraph 10. 

19. A memorandum from a Presidential assistant to the 

Director, OMB, dated March 9, 1971, regarding the dairy price 
support program. t i : 7 , 

20. A memorandum for the President, dated March 9, 1971 


from the Director, OMB 
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21. Memorandum dated September 16, 1970, from one White 

House assistant to another with attached handwritten page. 

\ 

22. A memorandum from a Presidential assistant to another 
Presidential assistant, dated March 12, 1971 regarding the 
dairy price support program. 

23. A memorandum from a Presidential assistant to another 
Presidential assistant, dated March 18, 1971, to which is attached 
a memorandum, dated Mprch 16, 1971, from a Presidential assistant 
to another Presidential assistant regarding the dairy price 
support program. 

24. A memorandum, dated March 19, 1971, from a Presidential 

assistant to another Presidential assistant regarding the dairy 
price support program. * . 

25. A memorandum for the President from a Presidential 
assistant, dated March 22, 1971. Attached to this memorandum 
are a list of prospective attendees at a Presidential meeting 
with dairy industry leaders, a proposed statement to be made 
by the President at such meeting , and a fact memorandum 
prepared by the Department of Agriculture concerning the dairy 
industy . 

26. A memorandum, dated March 23, 1971, from a Presidential 
assistant to another Presidential assistant regarding the meeting 
with dairy industry leaders. 

27. A memorandum, da ted March 23, 1971, from a Presidential 
assistant to the President's file concerning the President's 
meeting with dairy industry leaders. 
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28. A memorandum from a Presidential assistant to 
another presidential assistant, dated March 24, 1971, concerning 

i ' 

the possibility of the President's attending an annual meeting 
of a dairy farmer cooperative association. 

29. A memorandum from the Undersecretary of Agriculture 
to the Assistant Director, OMB, dated March 24, 1971, to which 
is attached a proposed press release. 

30. A memorandum for the record from a Presidential assistant, 
dated March 25, 1971, regarding the President’s meeting with 
dairy industry leaders on March 23, 1971. 

31. A memorandum from one Presidential assistant to 
another Presidential assistant dated December 18, 1970, discussing 
the dairy industry and its representatives. 

32. A memorandum dated March 23, 1971, from a Presidential 
assistant to the President's file concerning a Presidential 
meeting with other governmental officials involving decision, , 
making with respect to the dairy price support program. 

33. A memorandum, dated July 10, 1971, Co i '•% Coal 

assistant to another Presidential assistant regarding a 
Presidential address to a dairy farmer cooperative association. 

34. A o ... .ndnvn, dated July 22 , .1971, from a Presidential 
assistant to another Presidential assistant which refers, among 
other things, to the dairy price support program. 
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35. A memorandum from a Presidential assistant to another 

' i 

Presidential assistant, dated Juiy 27, 1971, regarding a 
proposed speech by the President to a dairy farmer cooperative 
association to which is attached a memorandum containing various 
considerations for use 'in the proposed speech. 

36. A memorandum, dated November 22, 1971, from a Presi-- 
dential assistant to ( the President's file. concerning the 
dairy price support program. 

37. A memorandum from a Presidential assistant to the 
file, dated March 8, 1972, regarding the dairy price support 
program. 

38. A memorandum from a Presidential assistant to another 
Presidential assistant, dated. March 7, 1972, regarding the dairy 
price support program. 

39. A memorandum, dated March 6, 1972, from a Presidential 
assistant to another Presidential assistant regarding the dairy 

price support program. 

40. A memorandum from a Presidential assistant to another 
Presidential assistant, dated March 9, 1972, regarding the 

dairy ort program. 
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41. Memorandum from one Presidential assistant to 
another dated August 8, 1970. 

42. A memorandum from the Secretary of Agriculture 
to a Presidential assistant, dated July 19, 1972. 

43. Memoranda, dated February 1, 1972, February 1, 1972, 
August 31, 1972, September 28, 1972, and Decejnber 15, 1972, 
from the Counsel to the President to Presidential assistants 
concerning the pending case of Nader v. Butz . Attached to 
the February 1*, 1972, memoranda is a routing slip from a 
Presidential assistant to the Counsel to the President re- 
turning the memoranda for the sender's files. 

44. A memorandum dated August 12, 1970, from a 
Presidential assistant to another Presidential assistant 
regarding a meeting with dairy industry leaders. 

45. A memorandum dated September 2, 1970, from a Presi- 
dential assistant to another Presidential assistant through 
a third Presidential assistant regarding a meeting between 
the President and dairy industry leaders. 

46.. An undated memorandum prepared for the President by 
a Presidential assistant, setting forth the President's 
schedule of meetings for a one-hour period on September 9, 1970, 
which includes reference to a meeting with two dairy industry 
leaders. Attached is an undated briefing memorandum for the 
President from a Presidential assistant relating to the 
referenced meet vo.gs. 
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47. Memorandum for the Director of the Office of 
Management and Budget from an assistant to the Director 
dated March 24, 1971, on the subject of dairy price supports 

48. Memorandum from one Presidential assistant to 
another dated March 10, 1971, on the subject of cheese 
imports with a brief reference to parity levels, and 
with a covering note transmitting the memorandum to a 
third Presidential assistant. 

49. An undated and unsigned cover note, attached to 
the copy of a memorandum for the President dated March 9, 
1971, from a Presidential assistant, which discusses 

the position of the Secretary of Agriculture on the 
price support level at that time’. 

50. Memorandum dated March 6, 1972, from one 
Presidential assistant to another on the subject of milk 
price support levels to which is attached a routing slip 
dated March 6, 1972. 

51. Memorandum dated February 27, 1970, from one 

Presidential assistant to another to which a .• t' ! ached 

seven pages of handwritten notes." 

52. Memorandum from one Presidential assistant to 

another on the subject of milk producers dated June 24 , 

1970, with attachment. 

53. Memorandum from one Presidential assistant to 

another ■' t -A August 13 . . 

94 . Memorandum from «-.na' X'cof.i.'cntial asetst-vt to 
another dated September 1 o ■> which :■ ■ A 

two reports of messages. 
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55. Memorandum dated September l6, 1970, from 
one White House assistant to another with attached 
handwritten page. 

56 . Memorandum from one Presidential assistant to 
another dated November 3, 1970, with attached newspaper 
article and attached memorandum dated November 2, 1970, 
from one Presidential assistant to another. 

57. Memorandum dated September 29, 1971, from 
one White House assistant to another with attached 
routing, slip. 

58. Memorandum from one Presidential assistant to 
another dated August 8, 1970. 

59. A memorandum dated March 7, 1972, from an 
official within the Council of Economic Advisors to the 
Chairman, CEA. 

60. A memorandum dated February 15, 1973, for the 
President from the Chairman of the Council of Economic 
Advisors to which is attached a letter to the President 

fr u i-'vi Huuctpiy of Agricui.t-v,-;} brood February l4, '57 3, 
and a memorandum to the Chairman, CEA, from an official 
within the CEA dated February 13, 1973. 

61. An undated Memorandum from the Assistant Director, 
0MB, to the Director, 0MB, to which are attached three 
internal 0MB memoranda, dated respectively, March 8, 1972, 

March 7, '.'.972,00 d b. 7, 1972. 


34-966 O - 74 - pt. 1 - 17 
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62. A memorandum between personnel in the Office of 
Management and Budget dated November 6, 1972. 

63 . A memorandum from an official in the Department 
of Agriculture to the Assistant Director, OMB, dated 
January 26, 1973* to which is attached an internal 
Department of Agriculture analysis which involves the 
dairy price support program with particular regard to 
cheese import quotas. 

64. An undatfed internal memorandum within the Office 
of Management and Budget concerning the 1973-74 dairy 
price support program to which are attached various 
documents, some of which are in draft form, concerning 
the dairy price support program. 

65 . A memorandum dated January 13 , 1972, to an 
Assistant Director, OMB, from an official within the 
Office of Management and Budget, to which various charts 
and explanatory material are attached. 

66. A memorandum between personnel within the 
Office of 'Management and Budget Cnt X.u i .0, .197 2, 
to which is attached a memorandum within the Office of 
j-megement end Budget dated December 20, 1972. 

■>(„ i\ :rtioxis of a memorandum dated June 3, X9Y1> 
vfith two attachments dated May 27, 1971, concerning 
dairy import Investigr under the Agricultural 
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68. An undated memorandum notation by a Presidential 

assistant to which there is attached a memorandum from 

\ 

the Undersecretary of Agriculture to a Presidential assistant 
dated March 22, 1971. Also attached is a memorandum setting 
forth considerations regarding the dairy industry. 

69. An undated sheet of handwritten notes making 
reference to the price support program. 

70. White House and Executive Office logs or records 
for the persons listed below, of meetings, conversations, 
telephone calls or any other contacts or communications 
during the period January 1, 1970, to and including December 17, 
1973, relating to matters (A) - (l) described above: 


(1) 

the President 

(9) 

Jack Gleason 

(2) 

Henry Cashen 

: do) 

H. R. Haldeman 

(3) 

Murray Chotiner 

(id 

John Mitchell 

( ') 

Charles Colson 

(12) 

Donald Rice 

( . 

John Connally 

(13) 

Gordon Strachan 

( ) 

John Dean 

(14) 

George Shultz 

(V) 

Harry Dent 

(15) 

John Whittaker 

(8) 

John Ehrlichman 

(16) 

David Wilson 
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UNITED STATES OF AMERICA 
CONGRESS OF THE UNITED STATES 
SUBPENA DUCES TECUM 

To: President Richard M. Nixon, individually and as President 
of the United States, The White House, Washington, D.C. ■ 

Pursuant to lawful authority, YOU ARE HEREBY COMMANDED 
to make available to the SENATE SELECT COMMITTEE ON PRESIDENTIAL 
CAMPAIGN ACTIVITIES of the Senate of the United States on the 

y-tf * 

’ day of January, at 10 a.m. at Room 1418, Dirksen 


Senate Office Building, all of the materials in your custody 
or possession, or the possession or custody of the Executive 
Office of the President, or The White House, actual or 
constructive, listed in Attachment A, hereto. 

Hereof fail not, as you will answer your default under 
the pains and penalties in such cases made and provided. 


To 


to serve and 


Served on: 

Time : 

Date : 

Place : 


return. Given under my hand, by 
order of the Commit too, this /'/ . 
day of December in the year of 
our Lord one thousand nine hundred 

and seventy-throe . 


^ Y -'’ : 


< j ' 


: 



ATTACHMENT A 


Ar.v and all taps recordings, other electronic and/or mechanical recordings or 
reproductions, memoranda, notes, transcripts, files, correspondence, diaries, telephone 
records, writings or other materials relating to the following meetings and telephone 

calls: 


*No to: In regard to the conversations and meetings listed in the subpena, when more 

than one participant (other than the President) is listed as present at a meeting, 
all participants were not necessarily present throughout the entire meeting. 
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The following telephone calls and meetings including, but not limited to, all 
tape recordings, memoranda, notes, telephone records, files, and correspondence 

related thereto: 


FROM ■ TC PARTICIPANTS LOCATION 


Nov. 

17, 

1973 

9:30 

a.m. 

11:25 

a.m. 

President 

met with Mr. Ziegler 

Key Biscayne 





12:13 

p.m. 

12:19 p.m. 

President 

called Miss Woods 

Key Biscayne 

Phone 




12:21 

p.m. 

12:22 

p.m. 

President 

called Miss Woods 

Key Biscayne 

Phone 




1:35 p.m. 

2:10 

p.m. 

President 

met with Mr. Ziegler 

Key Biscayne 





11:59 P-m* 

12:04 

a.m. 

President 

called Mr. Colson 

Key Biscayne 

Phone 

Nov. 

-3, 

1973 

11:05 

a.m. 

11:46 

a.m. 

President 
and Mr. 

met with Sen. Haig 
Ziegler 

Oval Office 





11:46 

a.m. 

12:07 

a.m. 

President 

Powers, 

met with Messrs. 
Buzhardt, Ziegler 

Oval Office 





7:15 

p.m. 

8:15 

p.m. 

President, Mrs. Nixon met with 
Mr. Rebozo, Miss Woods (dinner] 

Key Biscayne 

i 


Nov. 

-5, 

1973 

12:36 

p .m. 

1:15 

p.m. 

President 

met with Gen. Haig 

Oval Office 





1:18 

p.m. 

Unknown 

President 

called Miss Woods 

E0B Phone 





1:21 

p.m. 

Unknown 

President 

called Mr. Ziegler 

E0B Phone 





1:29 

p.m. 

1:46 

p.m. 

President 

met with Mr. Ziegler 

President's E0B 


Office 
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DATS 

FROM 


TO 

PARTICIPANTS 

LOCATION 


Nov. 15, 1973 

2:43 

p.B 1. 

2:46 p.m. 

President 

met with Mr. Bull 

President's 

EOB 

U Oi i o ' Cl « ^ 






Office 



2:47 

p.m. 

Unknown 

President 

called Mr. Ziegler 

EOB Phone 



2:55 

p.m. 

'3:01 p.m. 

President 

met with Mr. Ziegler 

President's 

EOB 






— 

Office 



3:01 

p.m. 

3:07 p.m. 

President 

met with Miss Woods 

President's 

EOB 







Office 



3:07 p.m. 

3:17 P.m. 

President 

met with Mr. Ziegler 

President's 

EOB 







Office 


3:17 

p.m. 

3:23 p.m. 

President 

met with Miss Woods 

President's 

EOB 







Office 


3:23 

p . m . 

Unknown 

President 

called Mr. Ziegler 

EOB Phone 



3:25 

P «m. 

3:25 p.m. 

President 

called Mr. Bull 

EOB Phone - 



3:29 

■o ,m. 

3*35 p.m. 

President 

met with Mr. . Ziegler 

President's 

EOB 





Office 



4:15 

p.m. 

4:lS p.m. 

President 

called Miss Acker 

Residence Phone 


4:34 

P.m. 

5:07 p.m. 

President 

met with Messrs. 

Oval Office 






giegler, 

, Buzhardt, and Gen. 




6:45 

p.m. 

6:53 p.m. 

President 

met with Miss Woods 

Oval Office 



6:53 

p.m. 

\ 7:17 p.m. 

President 

met with Mr. Ziegler, 

Oval Office 



Gen. Haig, Miss Woods 


to 
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Ti 


PROM 


■ TO 


PARTICIPANTS 

LOCATION 


Kov. 
( Con 


9:55 

p.m. 

IT- - --5 

p.m. 

President 

met with Gen. Haig 

Residence 



10J 32 

p.m. 

1C: 37 

p.m. 

President 

called Mr. Ziegler 

Residence Phone 



11:14 

p.m. 

11:18 

p.m. 

President 

called Mr. Ziegler 

Residence phone 

Oct. 


2:03 

p.m. 

2:15 

p.m. 

President 

met with Miss Woods • 

President 1 s 

EOB 









Office 




2:25 

p.m. 

2:~rl 

p.m. 

President 

met with Mr. Ziegler 

President 1 s 

EOB 









Office 




2:44 

p.m. 

2:47 

p.m. 

President 

called Rebozo 

E0B Phone 




2:45 

p.m. 

3:05 

p.m. 

President 

met with Gen. Haig 

President's 
. Office 

EOB 

Sept 

. 29, 1973 

9:19 

a.m. 

9:36 

a.m. 

President 

met with Mr. Ziegler 

Oval Office 




9:37 

a.m. 

9:50 

a.m. 

President 

met with Gen. Haig 

Oval Office 




12:26 

p.m. 

12:45 

p.m. 

President 

with Gen. Haig 

Oval Office 




1:58 

o.m. 

2:05 

p.m. 

President 

met with Mr. Bull 

Camp David 







and Miss Woods 

Dogwood Caoin 



2:09 

p .m. 

2:21 

p.m. 

President 

called Gen. Haig 

Camp David 
Aspen Lodge 

Phone 



2:23 p.m. 

2:36 

p.m. 

President 

called Donald Nixon 

Camp David 










Aspen Lodge 

Phone 



4:46 

p.m. 

4:49 

p.m. 

President 

called Mr. Ziegler 

Camp David " 



Aspen Lodge Phone 
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DATS 



FROM 


TO 

Sept 

(Con 

. 29 
t'd. 

j 1973 

6:19 

p.m. 

6:50 p.m. 




6:42 

p.m. 

6: 53 p.m. 




6:54 

p.m. 

7:02 p.m. 




-<! 

OJ 

O 

p.m. 

7:35 P.m. 

Pune 

4, : 

1973 

9:00 a.m. 10:00 p.m. 

(Approximate times) 

Apr. 

30, 

1973 

11:24 

p.m. 

11:28 p.m. 

Apr . 

29, 

1973 

2:49 

? * m * 

3:25 p.m. 

Apr. 

27, 

1973 

6:49 

p.m. 

8:00 p.m. 

Apr. 

26 , 

1973 

8 : 55 

a.m. 

10 : 2 D a.m. 




3:52 

p.m. 

3:54 p.m. 




3:59 

p.m. 

9:03 p.m. 


Apr. 25, 1973 11:06 a.m, 


1:55 p.m, 


-4- 


PARTICIPANTS LOCATION 


President met with Miss Woods Camp David 

Aspen Dodge 

President called Gen. Haig Camp David 

Aspen Lodge Phone 

President called Mr. BuShardt Camp David 

' Aspen Lodge Phone 

President met with Miss Woods Camp David 

Aspen Lodge 

President (including short President's EOB 

meetings with Messrs. Bull, Office to 

Ziegler, Dr. Kissinger, and 
review of Presidential tapes) 

President called Colson Unknown 

President met with Mr. . Unknown 

Ehrlichman 

President met with Mr. Haldeman Unknown 

President met with Mr. Haldeman Unknown 

Mr. Haldeman called President Unknown 

President met with Messrs. . . Unknown 

Haldeman, Ehrlichman, Bull, 
and Ziegler 

President met with Messrs. . . Unknown 
Haldeman and Ehrlichman 
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DATE 

FROM 


TO 


PARTICIPANTS 

LOCATION 

Apr . 25, 1973 
(Cont'd.) 

4:40 

p.m. 

5:35 

p.m. 

President met with Mr. Haldeman 

Unknown 


6:57 p.m. 

7:14 

P *m. 

President called Mr. Haldeman 

Unknown 


7:46 

p.m. 

7:53 

p.m. 

President called Mr. Haldeman 

Unknown 

Apr. 22, 1973 

7:55 

3 , . m. 

8:21 

a.m. 

President called Mr. Colson 

Key 

Biscayne Phone 


8:24 

a.m. 

8:39 

a.m. 

President called Mr. Dean 

Key 

Biscayne Phone 


9:45 

a.m. 

10 :l 6 

a.m. 

President called Mr. Haldeman 

Unknown 


10:26 

a.m. 

10:38 

a.m. 

President called Mr. Ehrllchman 

Key 

Biscayne Phone 

Apr. 20, 1973 

8:15 

a.m . 

8:39 

a.m. 

President met with Mr. Haldeman 

Oval Office 


11:07 

a.m. 

11:23 

a.m. 

President met with Mr. Haldeman 

Oval Office 


11:32 

a.m. 

11:40 

a »m . 

President called Mr. Petersen 

Oval Office Phone 


12:15 

p.m. 

12:34 

p.m. 

President met with Messrs. 
Haldeman and Ehrllchman 

Oval Office 


12:34 

p.m. 

12:37 

p.m. 

President met with Mr. Moore 

Oval Office 
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DATE 


FROM 


TO 


Apr. 20, 1973 12:57 p.m. 1:40 p.m. 

(Cont'd.) 

3:53 p.m. 3:58 p.m. 

5:29 p.m. 5:4l p.m. 

Apr, 19, 1973 9:31 a.m. 10:12 a.m. 

10:12 a.m. 11:07 a.m. 

12:29 p.m. 12:48 p.m. 

1:03 p.m. 1:30 p.m. 

1:39 p.m. l:4l p.m. 

1:45 p.m. 1:46 p.m. 

1:48 p.m. 1:50 p.m. 

\ 

3:38 p.m. 

3:46 p.m. 


Unknown 
5:00 p.m 


- 6 - 


PARTI Cl PANTS 


location 


President met with Mr. Ziegler Spirit of, '76 

President called Mr. Petersen Key Biscayne 

Residential Phone 

President called Mr. Ziegler Key Biscayne Pool 
_ Phone 

President met with Messrs. Oval Office 

Haldeman and Ehrlichman 

President met with Mr. Petersen Oval Office 

President met with Mr. Ziegler Oval Office 

President met with Mr. Oval Office 

Ehrlichman 

President called Mr. Ziegler EOB Phone 

President called Mr. Ziegler EOB Phone 

President called Mr. EOB; ’Phone 

Ehrlichman 

President called Mr. Moore EOB Phone 


President met with Mr. Moore President's EOB 

Office 


to 

Oi 
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DATE 

FROM 

TO 

Apr, 19, 1973 

5:15 p.m. 

5:45 p.m, 

.(Coat'd-. ) 




5:58 p.m. 

5:59 P.m, 


6:00 p.m. 

6:03 P.m, 


8:26 p.m. 

9:32 p.m, 


9: 37P.m. 

• 9:53 P.m, 


10:54 p.m. 

11504 p.m, 

Apr. 18, 1973 

12:05 a.m. 

12:20 a.m, 


8:11 a.m. 

8:38 a.m, 


12:25 P.m. 

12:33 P.m, 


2:50 p.m. 

2:56 p.m, 


3:05 p.m. 

3:23 P.m, 


PARTICIPANTS 


LOCATION 


President met with 
Mr. Ehrlichman 


President's EOB 
Office 


President talked with 
Mr. Ehrlichman 


EOB Phone 


Mr. Ehrlichman called President President's EOB 

Office 

President met with Messrs. President's EOB 

Wilson and Strickler Office 


President called Mr. Haldeman EOB Phone 
Mr. Ehrlichman called President Residence Phone 
President called Mr. Haldeman Residence Phone 


President met, with Messrs. Oval Office 

Haldeman, Ziegler 

President met with Messrs. Oval Office 

, Haldeman, Ziegler 


President called Mr. Petersen 'EOB Phone 

President met with Mr. 

Ehrlichman 


Oval Office 
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DATS 

FROM 

TO 

Apr. 18, 1973 

6:28 p.m. 

6:37 p.m. 

(Cont'd. ) 

6:30 p.m. 

8:05 p.m. 


8:07 ..p ,m. 

8:l3 p.m. 


8:18 p.m. 

8:20 p.m. 


8:21 p.m. 

8:23 P.m. 

Apr. 17, 1973 

9:19 a. m. 

9:25 a.m. 


9:30 a.m. 

9:46 a.m. 


9:47 a.m. 

9:59 a.m. 


12:35 p.m. 

2:20 p.m. 


2:30 p.m. 

2:40 p.m. 


2:39 p.m. 

2:40 p.m. 


2:46 p.m. 

3:49 p.m. 


3:50 p.m. 

4:35 p.m. 
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PARTICIPANTS LOCATION 

President called Mr. Petersen Camp David 

Aspen Lodge Phone 

President met with Messrs. Aspen Lodge 

Haldeman, Ehrlichman 

President called Mr. Ziegler ■ Aspen Lodge Phone 

President called Mr. Aspen Lodge Phone 

Ehrlichman 

President called Mr. Ziegler Aspen Lodge Phone 

President called Mr. Dean Oval Office Phone 

President met with Mr. Garment Oval Office 

President met with Mr. Haldeman Oval Office 

President met with Messrs. Oval Office 

Haldeman, Ehrlichman, Ziegler 

President met with Mr. Ziegler Oval Office 

President called Mr. Ehrlichman Oval Office Phone 

President met with Mr. Petersen Oval Office 

President met with Messrs. 

Haldeman, Ehrlichman 


Oval Office 
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DA':'". FROM TO 

Apr. 17, 1973 4:48 p.m. 5:03 p.m. 

(Cont'd.) 

6:17 p.m. 6:21 p.m. 

5:50 p.m. 7:14 p.m. 

Apr. 1 5, 1973 12:08 a.m. 12:23 a.m. 

8:l8 a.m. 8:22 a.m. 

9:50 a.m. 9:59 a.m. 

10:00 a.m. 10:40 a.m. 

10:50 a.m. 11:04 a.m. 

12:00 p.m. 12:31 p.m. 

12:58 p.m. 1:37 p.m. 

1:39 p.m. 3:25 p.m. 

3:25 p.m. 3:25 p.m. 

3:27 p.m. 4:04 p.m. 


4:04 p.m. 


4:05 P.m 
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PARTICIPANTS 


LOCATIONS 


President met with Mr. Ziegler Oval Office 

President called Mr. Ziegler . EOB Phone 

President met with Messrs. President's EOB 

Haldeman, Ehrlichman Office 

President called Mr. Haldeman • Unknown 

President called Mr. Ehrlichman 'Unknown 

President met with Messrs. Oval Office 

Haldeman and Ehrlichman 

President met with Mr. Dean Oval Office 

President met with Messrs. Oval Office 

Haldeman, Ehrlichman 

President met with Messrs. Unknown 

Haldeman, Ehrlichman 

President met with Mr. Ziegler Oval Office 

President met with Messrs. President's EOB 

Petersen, Ziegler Office 

President met with Mr. Ziegler President's EOB 

Office 

President met with Messrs. President's EOB 

Ehrlichman, Ziegler « Office 


President called Mr, Dean President's EOB 

Phone 


to 


Cn 
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DATE 


FROM 


TO 


PARTICIPANTS 

LOCATIONS 


Apr. 16, 
(Cont'd/ 

1973 

) 

4:07 

\ 

p.m. 

4:35 

p.m. 

President met with Mr. Dean 

President's 

Office 

EOB 



8:58 

p.m. 

9:14 

p.m. 

President called Mr. Petersen 

EOB Phone 




9:27 p.m. 

9:49 

p.m. 

Mr. Ehrlichman called President 

Residence Phone 

Apr. 15, 

1973 

12:09 

a.m. 

12:16 

a.m. 

President called Gen. Haig 

Unknown : 




1:01 

a.m. 

1:04 

a.m. 

President caLled Mr. Ziegler 

Unknown 




10:13 

a.m. 

10:15 

a.m. 

Mr. KLeindienst called President 

Unknown 




10:35 

a.m. 

11:15 

a.m. 

President met with Mr. 
Ehrlichman 

Oval Office 




1:12 

p.m. 

2:22 

p.m. 

President met with Mr. 
KLeindienst 

President's 

Office 

EOB 



2:30 

p.m. 

3:30 

p .m. 

President met with Mr. 
Ehrlichman 

President's 

Office 

EOB 



3:27 

p.m. 

3:44 

p.m. 

President called Mr. Haldeman 

EOB Phone 




3:48 

p.m. 

3:49 

p.m. 

Mr. KLeindienst called President 

EOB Phone 




4:00 

p #m. 

5:15 

p.m. 

President met with Messrs. 
Kleindlenst, Petersen 

President's 

Office 

EOB 



7:50 p.m. 

9:15 

p.m. 

President met with Messrs. 

President's 

EOB 


Ehrlichman, Haldeman Office 
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DATE 


FROM 

TO 

Apr. 15, 
(Cont 'd. 

1973 

8:l4 p.m. 

8:l8 p.m, 



8:25 p.m. 

8:26 p.m, 



9:17 p.m. 

10:12 p.m 



9:39 p.m. 

9:41 p.m, 



10:16 p.m. 

11:15 P.m, 



11:45 p.m. 

11:53 P.m, 

Apr. 14, 

1973 

8:55 a.m. 

11:31 a.m, 



11:32 a.m. 

12:30 p.m, 



1:55 p.m. 

2:13 p.m, 



2:24 p.m. 

3:55 p.m, 



5:15 p.m. 

6:45 p.m, 


11:02 p.m, 
11:22 p.m, 


11:16 p.m, 
11:53 P.m, 


-!!• 


PARTICIPANTS LOCATION' 


President called Petersen EOB Phone 


President called Mr. Petersen EOB Phone 

President met with Mr. Dean President's EOB 

. . Office 

President called Mr. Petersen EOB Phone - 

President met with Messrs. President's EOB 

Haldeman, Ehrlichman Office 

President called Mr. Petersen Residence Phone to 

Cn 

President met with Messrs. 

Haldeman, Ehrlichman President's EOB 

Office 

President met with Gen. Haig, President's EOB 

Dr. Kissinger Office 

President met with Mr. Haldeman Oval Office 

President met with Messrs. Oval Office 

Haldeman, Ehrlichman 

President met with Messrs. 

Haldeman, Ehrlichman President's EOB 

Office 

President called Mr. Haldeman Residence Phone 

President called Mr. Ehrlichman Residence Phone 
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DA-5 FROM 

Apr. 13, 1973 9:16 a.m. 

11:22 a.m. 
12:59 p.m. 

2:50 p.m. 

4:22 p.m. 

5:48 p.m. 
6:1 6 p.m. 
6:44 p.m. 

7:26 p.m. 

April 12, 1973 9:17 a.m. 

11:30 a.m. 
2:30 p.m. 


- 12 - 


TO PARTICIPANTS 


LOCATION 


10:47 a.m. President met with Oval Office 

Mr . Ehrllchman 

ll:4o a.m. President met with Mr. Haldeman Oval Office 

1:29 P.m. President met with ~ Oval Office 

Mr. Ehrllchman • .. - 

4:20 p.m. President met with Messrs. President's EOB 

Haldeman, Ehrllchman Office 

4:26 p.m. President met with Oval Office 

Mr. Ehrllchman 

5:58 p.m. President called Mr. Haldeman Residence Phone 

6:31 p.m. Mr. Ehrllchman called President Residence Phone 

6:4? p.m. President called Mr. Haldeman Unknown , 


7:30 p.m. Mr. Ehrllchman called President Unknown 


9:55 a.m. President met with Oval Office 

Mr. Ehrllchman 

11:43 a.m. President met with Mr. Haldeman Oval Office 

3:45 p.m. President met with President's EOB 

Mr. Ehrllchman Office 



DATS FROM . TO 

Apr. 12, 1973 4:00 p.m. 5:21 p.m. 

7:31 p.m. 7:48 p.m. 

Apr. 11, 1973 11:05 a.m. 11:50 a.m. 

12:34 p.m. 1:20 p.m. 

1:40 p.m. 2:59 p.m. 

3:18 p.m. 4:49 p.m. 

6:24 p.m. 6 : 34 p.m. 

6:43 p.m. 6:45 p.m. 

6:59 p.m. 7:03 p.m. 

7:06 p.m. 7:11 p.m. 


7:14 p.m. 


7:26 p.m, 
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PARTICIPANTS 


LOCATION 


President met with Mr. Connally Oval Office 
President called Mr. Colson 

Residence Phone ' 

President met with Oval Office 

Mr. Ehrlichman ’* 

President met with Oval Office 

Mr. Ehrlichman 

President met with Messrs. President's EOB 

Haldeman, Ziegler, Ehrlichman Office 

President met with Messrs . Oval Office 

Haldeman, Ehrlichman, Ziegler 

President called Mr. Ziegler Camp David 

Aspen Lodge Phone 

Mr. Ziegler called President Camp David 

Aspen Lodge Phone 

Mr. Haldeman called President Camp David 

Aspen Lodge Phone 

President called Dr. Kissinger Camp David 

Aspen Lodge Phone 


Mr. Ehrlichman called President, Camp David 

Aspen Lodge Phone 


to 


Cr« 


00 



DATE 


FROM 

TO 

Apr. 

11, 1973 

7:30 p.m. 

7:32 p.m, 



7:38 p.m. 

7:43 p.m, 

Apr. 

10, 1973 

8:l6 a.m. 

8:31 a.m, 



10:44 a.m. 

11:05 a.m, 



12:48 p.m. 

2:00 p.m, 



5:59 p.m. 

6:09 p.m, 



6:20 p.m. 

7:01 p.m, 

Apr. 

1, 1973 

2:23 P.m. 

3:03 p.m, 



4:55 p.m. 

5:01 p.m, 

Mar. 

23, 1973 

12:44 p.m. 

1:02 p.m, 



3:28 p.m. 

3:44 p.m, 


Mar. 22, 19?3 1:57 p.m, 


3:43 p.m, 
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PARTI CIPANTS 


LOCATION 


Mr. Haldeman called. President Camp David 

Aspen Lodge Phone 

President called Mr. 

Ehrlichman Camp David 

Aspen Lodge Phone 

President met with Mr. Haldeman Oval Office 

President met with Mr. Haldeman Oval Office 

President met with Mr. Oval Office 

Ehrlichman 

President met with Mr. President's EOB 

Ehrlichman Office 

President met with Mr. Haldeman President's EOB 

Office 

Mr. Colson called President San Clemente 

President called Mr. Colson San Clemente 

President called Mr. Dean Key Biscayne 

President called Mr. Dean Key Biscayne 

(Dean in Camp David) 


President met with Messrs. President's EOB 

Haldeman, Ehrlldhman, Office 

Dean, Mitchell 


to 




CD 
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DATE 

FROM 

TO 


PARTICIPANTS 

LOCATION 

Mar. 21, 1973 

9:15 a.m. 

10:12 

a.m. 

President met with Mr. 
Ehrllchman 

Unknown _ _ 


10 : 05 a.m. 

11:55 

a.m. 

President met with Messrs. 
Haldeman, Dean 

Unknown 


5:20 p.m. 

6:01 

p.m. 

President met with Messrs. 
Haldeman, Dean, Ehrllchman, .. 
Ziegler, Gen. Scowcroft 

Unknown" 


7:53 P.m. 

8:24 

p.m. 

President called Mr. Colson 

Unknown 

Mar. 20, 1973 

10:^6 a.m. 

10:47 

a.m. 

President called Mr. Dean 

Unknown 


10:47 a.m. 

12:10 

p.m. 

President met with Messrs. 
Haldeman, Ehrllchman 

Unknown 


12:59 p.m.. 

1:00 

p.m. 

President called Mr. Dean 

Unknown 


1:42 p.m. 

2:31 

p.m. 

President met with Messrs. 
Dean, Moore 

Unknown 


7:29 p.m. 

7:43 

p.m. 

President called Mr. Dean 

Unknown 

Mar. 19, 1973 

5:03 p.m. 

\ 

5:41 

p .m. 

President met with Messrs. 
Dean, Moore 

President's E0B 
Office 


8:34 p.m. 

8:58 

p.m. 

President called Mr. Colson 

Unknown 


5:43 p.m. 

6:10 

p .m. 

President met with Mr. 
Ehrllchman 

Unknown 
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DATE 


FROM 

TO 

Mar. 

17, 1973 

1:25 p.m. 

2:10 p.m, 

Mar. 

16, 1973 

10:34 a.m. 

11:06 a.m, 



7:53 p.m. 

8:12 p.m, 



8:14 p.m. 

'8:23 p.m, 



3:00 p.m. 

4:47 p.m, 

Mar. 

15, 1973 

4:36 p.m. 

6:24 p.m, 

Mar. 

14, 1973 

8:55 a.m. 

8:59 a.m, 



9:43 a.m. 

10:50 a.m, 



12:27 p.m. 

12:28 p.m, 



12:47 p.m. 

1:30 p.m, 



4:25 P.m. 

4:26 p.m, 
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PARTICIPANTS LOCATION _ 

President met with Mr. Dean Oval Office 

President met with Messrs. Oval Office 

Dean, Ziegler 

President called Mr. Colson Unknown 

President called Mr. Dean • Unknown 

President met with Mr. - President's EOB 

Ehrlichman Office to 

05 

h— 1 

President met with Messrs. . Oval Office 

Dean, Moore 

Mr. Dean called President Unknown 

President met with Messrs. Dean, President's EOB 
Kissinger, Ziegler, Moore Office 

President called Mr. Dean Unknown 


President met with Messrs. Unknown 

Moore, Dean 

President called Mr. Dean Unknown 
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DATE 

FROM 


TO 

PARTICIPANTS 

LOCATION 

Mar. 14, 1973 

4:34 

p.m. 

4:36 p.m. 

Mr. Dean called President 

Unknown 

Mar. 13, 1973 

12:42 

p.m. 

2:00 p.m. 

President met with Messrs. Dean, 
Haldeman 

Oval Office 

\ 

5:45 

p.m. 

6:29 P.m. 

President met with Messrs. 
Ehrlichman, Haldeman, 
Ziegler, Dr. Kissinger 

Unknown 

05 

to 

Mar. 11, 1973 

10:47 

a.m. 

10:57 a.m. 

Mr. Ehrlichman called President 

Unknown 


4:19 

p.m. 

4:51 p.m. 

President called Mr. Colson 

Unknown 

Mar. 10, 1973 

9:20 

a.m. 

9:44 a.m. 

President called Mr. Dean 

Camp David 

Phone 

Mar. 8, 1973 

9:51 

a.m. 

9:54 a.m. 

President met with Mr. Dean. 

Oval Office _ 
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DAT 2 


FROM 

TO 

PARTICIPANTS 



LOCATION 


Mar. 

7, 1973 

8:53 AM 

9:16 AM 

President met with 

Mr. 

Dean 

Oval Office 


Mar. 

S, 1973 

11:49 AM 

12:00 noon 

President met with 

Mr. 

Dean 

Oval Office 




12:48 PM 

12:56 PM 

President met with 
Ehrlichman 

Mr. 


unknown 


Mar. 

1, 1973 

9:18 AM 

9:46 AM 

President met with 

Mr. 

Dean * 

Oval Office 




10:36 AM 

10:44 AM 

President met with 

Mr. 

Dean 

Oval Office 




1:06 PM 

1:14 PM 

President met with 

Mr. 

Dean 

Oval Office 


Feb . 

28, 1973 

9:12 AM 

10:23 AM 

President met with 

Mr. 

Dean *. 

Oval Office 


Feb . 

27, 1973 

3:55 PM 

4:20 PM 

President met with 

Mr. 

Dean 

Oval Office 




5:21 PM 

6:35 PM 

President met with 
Ehrlichman, Hitt 

Messrs . 

unknown 


Feb. 

21, 1973 

4:08 PM 

4:58 PM 

President met with Messrs. 
Ehrlichman, Haldeman, 

unknown 


Feb. 

14, 1973 

10:13 AM 

10:49 AM 

President met with 

Mr. 

Colson 

Oval Office 




12:38 AM 

1:46 AM 

President met with 

Mr. 

Haldeman 

unknown 


Feb . 

13, 1973 

9:48 AM 

10:52 AM 

President met with 

Mr. 

Colson 

Oval Office 


Feb. 

10, 1973 

U:20 AM 

1:55 PM 

President called Mr. Colson 

San Clemente 

phone 

Feb. 

8, 1973 

1:50 PM 

2:15 PM 

President met with 

Mr. 

Colson 

President ’ s 
Office 

EOB 

Feb. 

7, 1973 

10:23 AM 

11:44 AM 

President met with Messrs. 
Ehrlichman, • Haldeman, Ziegler, 

unknown 




12:45 PM 

1:20 PM 

President met with 

Mr. 

Colson 

President ' s 

EOB 


Office 
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DATS 



FROM 


TO 


PARTICIPANTS 


LOCATION 

Feb. 

6, 

1973 

2:52 

PM 

3:37 

PM 

President 

met 

with Mr. Colson, 









Mr. Bull, 

Dr. 

Kissinger 

President's EOB 
Office 

Feb. 

5, 

1973 

4:10 

PM 

4:46 

PM 

President 

met 

with Mr. Colson 

President's EOB 
Office 

Feb . 

4, 

19 73 

9:54 

AM 

10:29 

AM 

President 

called Mr. Colson 

Camp David 











phone 

Feb. 

3 , 

1973 

11:05 AM 

12:08 

PM 

President 

met 

with Mr. Colson 

Oval Office 




1:32 

PM 

1:57 

PM 

President 

met 

with Mr. Colson 

Oval Office 
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DATS 



FROM 


TO 

PARTICIPANTS 

LOCATION 


Feb. 

2, 

1973 

9:35 

am 

10:33 AM 

President met with Mr. Colson, 
Mr. H.R. Haldeman 

Oval Office 


Jan. 

31, 

1973 

4:17 

PM 

4:52 PM 

President met with Messrs. 
Colson, Ehrlichman 

Oval Office 


Jan. 

30, 

1973 

8:21 

PM 

8:57 PM 

President called Mr. Colson 

unknown 





9:55 

PM 

9:57 PM 

President called Mr. Colson 

unknown 


Jan . 

27, 

1973 

8:51 

AM 

9:10 AM 

President called Mr. -€olson 

Key Biscay ne phone 


Jan. 

25, 

1973 

3:31 

\ 

PM 

4:33 PM 

President met with Messrs. 
Colson, H.R. Haldeman, Bull 

President's EOB 
Office 

to 









05 




7:14 

PM 

7:30 PM 

President called Mr. Colson 

unknown 

Cn 

Jan . 

24, 

1973 

8:12 

AM 

8:28 AM 

President met with Mr. Colson 

Oval Office 





1:49 

PM 

1:55 PM 

President met with Messrs. 

President ' s 








Colson, Bull 

EOB Office 





7:17 

PM 

7:31 PM 

President called Mr. Colson 

unknown 


Jan . 

23, 

1973 

10:49 AM 

11:00 AM 

President called Mr. Colson 

unknown 





11:37 AM 

11:48 AM 

Mr. Colson called the President 

unknown 





1:59 

PM 

2:30 PM 

President met with Mr. Colson 

President's EOB 
Office 





6:22 

PM 

6:36 PM 

President met with Mr. Colson 

President's EOB 
Office 


Jan . 

22, 

. 1973 

3 :40 

PM 

4:35 PM 

President met with Mr. Colson 

President's EOB 
Office 
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DATE 


FROM 


TO 


jan. 22, 1973 
(continued ) 

8:47 

PM 

8:50 

PM 

Jan. 

20, 1973 

1:04 

AM 

1:46 

AM 

Jan. 

17, 1973 

9:34 

PM 

9:33 

PM 

Jan . 

9, 1973 

3:09 

PM 

4:25 

PM 

Jan. 

8, 1973 

4:05 

PM 

5:34 

PM 


Jan. 

7, 

1973 

9:47 AM 

10:08 AM 

Jan. 

6 , 

1973 

9:46 AM 

10:17 AM 




12:19 PM 

12:39 PM 

Jan* 

5 , 

1973 

12:02 PM 

1:02 PM 




4:55 PM 

5:29 PM 




7:38 PM 

7:58 PM 


Jan. 4, 1973 8:46 AM 8:50 AM 

8:53 AM 8:55 AM 

1:06 PM 


1:46 PM 


PARTICIPANTS LOCATION 


President called Mr. Colson 

President called Mr. Colson 

President called Mr. Colson 

President met with Messrs. 
Colson, Haldeman 

President met with Messrs. 
Ziegler, Colson,. Col.- Kennedy 

President called Mr. Colson 
from Camp David 
President called Mr. Colson 

President called Mr. Colson 

President met with Mr. Colson 

President met with Mr. 
Ehrlichman 

President called Mr. Colson 

President called Mr. Colson 

President called Mr. Colson 

President met with Mr. Halde- 
man 


unknown 

unknown 

Key Biscayne phone 

President's EOB 
Office 

President's EOB 
Office 

Camp David phone 

Camp David phone ^ 

O) 

Camp David phone 

President's EOB 
Office 

unknown 

Camp David phone 

unknown 

unknown 

unknown 



DATE 


FROM 


Jan. 4, 1973 3:02 PM 

(continued ) 




5 

: 16 

PM 



7 

06 

PM 



8: 

13 

PM 

Jan. 3, 

1973 

8: 

39 

PM 

Jan. 2, 

1973 

9 

30 

AM 



2 

: 45 

PM 



4 

:41 

PM 



6: 

: 3 3 

PM 



9 

: 44 

PM 


10:34 PM 


- 22 - 


TO PARTICIPANTS LOCATION 

5:15 PM President met with Messrs. 

Ehrlichman, Haldeman, Collins, 

Dr. Kissinger unknown ..... — 


5:50 

PM 

President 

met with Mr. Colson 

President ' s 
EOB Office 


7:12 

PM 

President 

called Mr. 

Colson 

unknown 


8:34 

PM 

President 

called Mr. 

Colson 

unknown 


8:59 

PM 

President 

called Mr. 

Colson 

unknown 


11:20 AM 

President 

met with Mr. Colson 

President 1 s 
Office 

EOB 

3:30 

PM 

President 

met with Mr. Colson 

President 1 s 
Office 

EOB 

6:09 

PM 

President 

met with Mr. Colson 

Oval Office 


6:37 

PM 

President 

called Mr. 

Colson 

unknown 


10:00 PM 

President 

called Mr. 

Colson 

unknown 


10:37 PM 

President 

called Mr. 

Colson 

unknown 
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DATE 


FROM 

TO 

PARTICIPANTS 

LOCATION 

Jan. 1, 1973 

9:40 a ,m. 

10:40 a ,m. 

President met with Mr. Colson 

Oval office 



11:20 a.m. 

1:10 p.m. 

President met with Mr. Colson 
and Mr. Bull 

President's EOB Office 

Dec. 31, 

1972 

11:17 a.m. 

11:47 a.m. 

President called Mr. Colson 

Unknown 



12:24 p .m . 

12:41 p.m. 

Mr. Colson called the President 

Unknown 



1:19 p.m. 

1:34 p.m. 

President called Mr. Colson 

Unknown 

-'v 


1:57 p.m. 

2:06 p.m. 

President called Mr. Colson 

Unknown 



2:43 p.m. 

3:00 p.m. 

President called Mr. Colson 

Unknown 



7:34 p.m. 

7:44 p.m. 

President called Mr. Colson 

Unknown 



8:00 p.m. 

8:02 p.m. 

President called Mr. Colson 

Unknown 

Dec. 30, 

1972 

2:35 p.m. 

2:53 p.m. 

President called Mr. Colson 

Unknown 



7:06 p.m. 

7:13 p.m. 

President called Mr. Colson 

Unknown 



7:30 p.m. 

7:39 p.m. 

Mr. Colson called the President 

Unknown 

Dec. 25, 

1972 

11:55 a.m. 

12:00 noon 

President called Mr. Mitchell 

Unknown 
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DATE 



FROM 

TO 

PARTICIPANTS 

LOCATION 

Deo. 

5, ; 

19 72 

8:26 a .m. 

8:27 a.m. 

President called Mr. Colson 

Unknown 




8:29 a .m. 

9:50 a .m. 

President met with Mr. Colson, 
Mr. Haldeman, Col. Kennedy 

President's EOB Office 




\ 2:00 p.m. 

3:35 p.m. 

President met with Messrs. 
Colson, Haldeman, Ziegler, 
Gov. Connally 

President’s EOB Office 




10:05 p.m. 

10:34 p.m. 

President called Mr. Colson 

Camp David Phone 

Nov. 

30, 

1972 

7:56 p.m. 

8:15 p.m. 

President called Mr. Colson 

Unknown 

Nov. 

29, 

1972 

8:12 p.m. 

8:20 p.m. 

President called Mr. Colson 

Unknown 

Nov. 

20, 

1972 

2:05 p.m. 

2:21 p.m. 

President called Mr. Colson 

Camp David 'Phone 




7:15 p.m. 

8:00 p.m. 

President had dinner with Messrs. 
Haldeman, Ehrlichman, Ziegler 
and Colson 

Camp David 




8:00 p.m. 

8:15 p ,m. 

President met with Mr. Colson 

Unknown 

Nov. 

19, 

1972 

9:35 a .m. 

10:45 a.m. 

President called Mr. Colson 

Unknown 

Nov. 

15, 

1972 

5:55 p.m. 

6:08 p.m. 

President called Mr. Colson 

Camp David Phone 
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■ 25 ' 


DATE 



FROM 

TO 

PARTICIPANTS 

LOCATION 

Nov. 

14, 

1972 

2:40 p , m. 

3:08 p.m. 

President called Mr. Colson 

Camp David Phone 




5:25 p.m. 

5:36 p.m. 

President called Mr. Colson 

Camp David Phone - 




7:34 p.m. 

7:42 p.m . 

President called Mr. Colson 

Camp David . Phone 

Nov. 

13, 

1972 

12:27 p.m. 

12:50 p.m. 

President called Mr. Colson 

Camp David • Phone 




5:30 p.m. 

7:30 p.m. 

President met with Messrs. 

Camp David 


Colson , Haldeman and 
Ehrllchman 


Nov. 

6, 1972 

8:34 a.m. 

9:06 a .m. 

President called Mr. Colson ■ 

Western White House 



1:00 p.m. 

1:02 p.m. 

President called Mr. Mitchell 

Unknown 



6:56 p.m. 

7:14 p.m. 

President called Mr. Colson 

Western White House 



9:13 p.m. 

9:19 p.m. 

President called Mr. Colson 

Western White House 

Oct. 

24, 1972 

11:59 a.m. 

12:32 p.m. 

President met with Mr. Haldeman 

Unknown 



\ 

12:18 p.m. 

12:29 p.m. 

President called Mr. Colson 

Unknown "" " 



12:57 p.m. 

1:24 p.m. 

President called Mr. Colson 

EOB Office Phone 



4:16 p.m. 

6:30 p.m. 

President met with Messrs. 

EOB Office 


Colson, Connally, Mitchell, 
MacGregor, Ehrllchman, and 
Haldeman 



DATE 

- 

FROM 

TO 

PARTICIPANTS 

LOCATION 

Oct. 

23, 1972 

11:20 a *m. 

11:46 a.m. 

President met with Mr. Colson 

Unknown 

Oct . 

22, 1972 

9:21 a.m. 

9:45 a.m. 

President called Mr. Colson 

Camp David phone 

Oct. 

17, 1972 

2:10 p.m. 

3:00 p.m. 

President met with Mr. Colson 

Unknown 



4:07 p.m. 

6:24 p.m. 

President met with Messrs. 
Mitchell, Haldeman, Connally, 
MacGregor, Ehrllchman ~ 

Oval Office 

Oct. 

5, 1972 

12:26 p.m. 

1:35 p.m. 

President met with Mr. Colson 

Unknown 


and Mr. Haldeman 



7 


DATE 


FROM 

TO 


PARTICIPANTS 

Oct. 5, 1972 
(cont'd) 

3:04 p.m. 

4:46 

p.m. 

President 
Mitchell, 
MacGregor j 

met with Messrs. 
Haldeman, Ehrlichman, 
, Dole, Harlow 



6:35 p.m. 

6:48 

p.m. 

President 

called Mr. Colson 



7:50 p.m. 

8:05 

p.m. 

President 

called Mr. Colson 

Sept. 15 : 

, 1972 

3:15 P.m. 

6:17 

p.m. 

President 

Haldeman, 

met with Messrs. 
Dean 



9:09 p.m. 

9:25 

p.m. 

President 

called Mr. Colson 

Sept. 14, 

, 1972 

2:50 p.m. 

3:40 

p.m. 

President 

met with Mr. Colson 



7:20 p.m. 

7:36 

p.m. 

President 

called Mr. Colson 

Sept. 13, 

, 1972 

5:55 ',P*m» 

6:08 

p.m. 

President 

called Mr. Colson 



6:10 p.m. 

6:36 

p.m. 

President met with Messrs. 
Haldeman, Mitchell, MacGregor 
and Gov. Connally 

Sept. 8, 

1972 

2:31 p.m. 

3:01 

p.m. 

President 

met with Mr. Colson 



3 :00 p.m. 

3:40 

p.m. 

President met with Messrs.. 
Krogh, Ehrlichman 

Aug. 29, 

1972 

8:08 p.m. 

8:30 

p.m. 

President 

called. Mr. Colson 

Aug. 28, 

1972 

1:37 P.m. 

1:56 

p.m. 

President 

called Mr. Colson 

Aug. 27, 

1972 

12:44 p.m. 

1:17 

p.m. 

President 

called Mr. Colson 

Aug. 25, 

1972 

7:28 a.m. 

8:03 

a.m. 

President 

called Mr. Colson 


LOCATIO N 
Oval Office 

Unknown 

Unknown _ 

Unknown 

-Unknown 

President’s EOB Office 
Unknown 

Camp David phone 
Camp David 

- President's EOB Office 
President’s EOB Office 

San Clemente 
San Clemente 
San Clemente 


San Clemente 
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DATS 

FROM 

TO 

PARTICIPANTS 

LOCATION 

Aug. 25. 1972 
(cont'd) 

8:17 a.m. 

8:25 a.m. 

President called John Mitchell 

San Clemente 

Aug. 14, 1972 

9:03 a.m. 

10:42 a.m. 

President met with Messrs. 
Mitchell, Haldeman, MacGregor 

Oval Office 

Aug. 11, 1972 

6:l4 p.ra. 

6:35 P«m. 

President called Mr. Colson 

Unknown 

Aug. 10, 1972 

8:12 p.m. 

8:35 p.m. 

President called Mr. Colson 

Unknown 

Aug. 9, 1972 

7:09 p.m. 

7:36 p.m. 

President called Mr. Colson 

-Unknown 

Aug. 7, 1972 

9:04 a.m. 

9:32 a.m. 

President met with Messrs. 
Colson, Butterfield 

Oval Office 


5:25 p.m. 

6:20 p.m. 

President met with Mr. Colson 

President's EOB Office 

July 29, 1972 

10:42 a.m. 

11:19 a.m. 

president called Mr. Colson 

Unknown 


1:09 p.m. 

1:22 p.m. 

President called Mr. Colson 

Unknown 


5:49 p.m. 

6:09 p.m. 

President called Mr. Colson 

Unknown 

July 28, 1972 

12:24 p.m. 

12:28 p.m. 

President called Mr. Colson 

Unknown 


8:44 p.m. 

9:01 p.ra. 

President called Mr. Colson 

Unknown 

July 21, 1972 

2:01 p.m. 

3:11 p.m. 

President met with Messrs. 
Mitchell, Haldeman, Agnew 

Oval Office 


6:05 p.m. 

10:45 p.m. 

president met with Messrs. 
Colson, Connally, Haldeman 
(dinner ) 

Camp David 

July 16, 1972 

7:05 p.m. 

9:17 p.m. 

President met with Messrs. 
Ehrlichman, Haldeman, Ziegler, 
Dr. Kissinger and Gen. Haig 

San Clemente 
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29 


DATE 

FROM 

TO 

PARTICIPANTS 

LOCATION 

July 11, 1972 

8:48 a.m. 

9:02 a.m. 

President called Mr. Colson 

Unknown 


12:43 p.m. 

12:49 p.m. 

President called Mr j Mitchell 

San Clemente 


10:34 p.m. 

10:52 p.m. 

President called Mr. Colson 

Unknown 

July 10, 1972 

10:10 a.m. 

10.: 35 a.m. 

President called Mr. Colson 

Unknown 


5:07 p.m. - 

5:19 p.m. 

Mr. Colson called the President 

Unknown 


6:43 p.m. 

6:53 p.m. 

Mr. Colson called the president 

Unknown 


8:39, p.m. 

9:06 p.m. 

President called Mr. Colson 

Unknown 


10:43 p.m. 

10:59 p.m* 

President called Mr. Colson 

Unknown 

July 7, 1972 

8:22 a.m. 

9:35 a.m. 

President met with Mr. : 
Ehrlichman 

San Clemente 


10:30 a.m. 

10:50 a.m. 

President met with Messrs. 
Ehrlichman, Ziegler 

San Clemente 

July 6, 1972 

10:11 a.m. 

12:06 p.m. 

President met with Messrs. 
Haldeman, Ehrlichman, MacGregor, 
Malek, Timmons, Ziegler and 
Dr. .Kissinger 

San Clemente 


unknown 

unknown 

President called Mr. Gray 

San Clemente 


12:39 P.m. 

3:00 p.m. 

President met with Messrs. 
Ehrlichman, Haldeman, Ziegler 
and Miss Woods 

San Clemente 


5:30 p.m. 

5:43 P.m. 

President called Mr. Colson 

Unknown 

July 5, 3.972 

9:36 a.m. 

10:32 a.m. 

President met with Mr. '■ 
Ehrlichman and Dr. Kissinger 

San ClemenJje 
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DATE 

FROM 

TO 

PARTICIPANTS 

LOCATION 


July 2, 1972 

8:13 a.m. 

8:46 a.m. 

President called Mr. Colson 

San Clemente Phone 



9:00 'a.m. 

9:05 a.m. 

President called Mr. Mitchell 

San Clemente Phone 


July 1, 1972 

8:50 a.m. 

10:05 a.m. 

President met with Mr. Colson, 

Oval Office 





Mr. Halderaan, Mr. Butterfield 




5:13 p.m. 

5:36 p.m. 

President called Mr. Mitchell 

San Clemente Phone 


June 30, 1972 

8: 06 a.m. 

8:50 a.m. 

President met with Mr. Haldeman 

Unknown 



8:50 a.m. 

9:05 a.m. 

President met with Mr. Haldeman 

Unknown ' 



12:17 p.m. 

12:44 p.m. 

President met with Messrs. 
Haldeman, Colson 

Unknown 



12:55 P.w. 

2:10 p.m. 

President met with Messrs. 

Unknown 

to 




Haldeman, Mitchell 


Or 


3:24 p.m. 

4:22 p.m. 

President met with Messrs. 
Haldeman, Kleindienst 

Unknown 



4:30 p.m. 

6:l6 p.m. 

President met with Messrs. 
Haldeman, MacGregor 

Unknown 



7:10 p.m. 

7:40 p.m. 

President called Mr. Colson 

Unknown 


June 29, 1972 

1:00 p.m. 

1:28 p.m. 

President called Mr. Colson 

Camp David Phone 



3:55 p.m. 

4:35 P-m. 

President met with Mr. Colson, 
Dr. Kissinger, Mr. Butterfield 

President's E0B Office 



9:57 P.m. 

10:02 p.m. 

President called Mr. Colson 

Unknown 



10:38 p.m. 

10:54 p.m. 

President called Mr. Colson 

Unknown 


June 28, 1972 

11: 16 a.m. 

1:55 P.m. 

President met with Messrs. 
Haldeman, Colson 

President's E0B Office 




DATE FROM 

June 28. 1972 4:05 p.m. 

(cont'd) 

4:31 p.m. 
June 27, 1972 3:35 P.m. 

9:44 p.m. 

June 26, 1972 10:59 a.m. 

11:07 a.m. 
2:23 p.m. 
2:25 p.m. 
3:03 D.m. 
5:52 n.m. 


31 

TO PARTICIPANTS LOCATION 

4:l4 p.m. President called Mr. Colson Unknown 

4:38 p.m. President called Mr. Colson Unknown 

4:40 p.m. President met with Messrs. President's EOB Office 

Haldeman, Colson 

10:20 p.m. President called Mr. Colson Unknown 

11:06 a.m. President met with Mr. Unknown 

Ehrlichman 

11:30 a.m. President called Mr. Colson Oval Office 

2:24 p.m. Mr. Colson called President Unknown 

3:00 p.m. President called Mr. Colson President's EOB Office 

3:05 p.m. President called Mr. Colson Oval Office 

6:12 p.m. President called Mr. Colson 

\ 


Unknown 
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DATE 


FROM 

TO 

PARTICIPANTS 

LOCATION 

June 

25, 

1972 

2:29 p. m. 

2:50 p. m. 

President called Mr. Colson 

Camp David 
Phone 

June 

24, 

1972 

9:22 a.m. 

9:50 a.m. 

President called Mr. Colson 

Camp David 
Phone 




7:12 p.m. 

7:34 p.m. 

President called Mr. Colson 

Camp David 
Phone 

June 

23, 

1972 

10:04 a. m. 

10:39 a, m. 

President met with Mr. Haldeman 
and Mr. Ziegler * 

Oval Office 




1: 04 p. m. 

1:13 p. m. 

President met with Mr. Haldeman 

Unknown • 




2:20 p.m. 

2:45 p. m. 

President met with Mr. Haldeman 
and Mr. Ziegler 

EOB Office 

June 

22, 

1972 

11:29 a.m. 

11:39 a.m. 

President called Mr. Colson 

Unknown 




4;36 p. m. 

5:20 p.m. 

President met with Messrs. 
Haldeman, Ziegler, Colson, 
Butterfield 

Oval Office 




7:45 p. m. 

8:11 p.m. 

President called Mr. Colson 

Unknown 

June 

21, 

1972 

9:30 a. m. 

10:38 a. m. 

President met with Messrs. 
Haldeman, Colson, Butterfield 

Oval Office 




1:24 p. m. 

3:11 p.m. 

President met with Mr. Haldeman 
and Mr. Ziegler 

Oval Office 




2:11 p.m. 

2:15 p.m. 

President called Mr. Colson 

Unknown 




3:56 p.m. 

3:57 p.m. 

President called Mr. Colson 

Unknown 



DATE 

FROM... 

TO 

PARTICIPANTS 

LOCATION 

June 21, 1972 

4:00 p.m. 

5:15 p.m. 

President called Mr. Colson 

President's EOB 

(cont'd) 




Office Phone 


7:38 p.m. 

7:56 p.m. 

President called Mr. Colson 

Unknown 

June 20, 1972 

10:25 a.m. 

11:20 a.m. 

President met with Mr. Ehrlichman 

President's EOB 
Office 


11:26 a.m. 

12:45 a.m. 

President met with Mr. Haldeman 

EOB Office 


1:27 p.m. 

2:10 p.m. 

President met with Gen. Haig 

President's EOB 
Office 


1:45 p.m. 

1:49 p.m. 

President called Mr. MacGregor 

President's EOB 
Phone 


2:16 p.m. 

2:17 p.m. 

President called Mr. Colson 

President's EOB 
Phone - 


2:20 p.m. 

3:30 p.m. 

President met with Mr. Colson 

President's EOB 
Office 


4:35 p.m. 

5:25 p.m. 

President met with Mr. Haldeman 

President's EOB 
Office 


£:08 p.m. 

6:12 p.m. 

President called Mr. Mitchell 

Lincoln Sitting 
Room 


7:52 p.m. 

7:59 p.m. 

President called Mr. Haldeman 

President's EOB 
Phone 


8:04 p.m. 

8:21 p. m. 

President called Mr. Colson 

President's EOB 
Phone 


8:42 p.m. 

8:50 p.m. 

Mr. Haldeman called the President 

Unknown 


11:33 p.m. 

12:05 a.m. 

President called Mr. Colson 

Residence Phone 



DATE 


FROM 


June 19, 1972 9:22 a.m. 

9:59 a.m. 
10:49 a.m. 
11:50 a. m. 
8:52 p.m. 

June 18, 1972 12:01 p.m. 

3:00 p.m. 

> 6:39 p.m. 

\ 

June 17, 1972 10:58 a.m. 

April 4, 1972 Unknown 

9:44 a.m. 
10:48 a. m. 
4:13 p.m. 

6:03 p.m. 

December 22, 1971 3:27 p.m. 
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TO participants 

9:26 a.m. President called Mr. Haldeman 

10:02 a.m. President called Mr. Haldeman 

11:48 a.m. President called Mr. Colson 

1:05 p.m. President called Mr. Haldeman 

9:47 p.m. President met with Mr. Haldeman 

12:19 p.m. President called Mr. Haldeman 

3:31 p.m. President called Mr. Colson 

6:48 p.m. President called Mr. Colson 

11:02 a.m. President called Mr. Haldeman 

Unknown President met with Mr. Haldeman 

{discussion of ITT and confirmation 
hearings) 

10:06 a.m. President met with Mr. Haldeman 

11:45 a.m. President met with Mr. Haldeman 

4:50 p.m. President met with Mr. Haldeman 

and Mr. Mitchell 

6:18 p.m. President met with Mr. Haldeman 

4:40 p.m. President met with Messrs. . 

Ehrlichman, Haldeman, Mitchell 
and Young 


LOCATION * 

Unknown 

Unknown 

Key Biscayne 

Unknown 

Spirit of '76 
(in Flight) 

Unknown 
Key Biscayne 
Key Biscayne 
Unknown 
Unknown 

Unknown 

Unknown 

Unknown 

Unknown 

Unknown 


to 




co 
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DATE 

FROM 

TO 

PARTICIPANTS 

LOCATION 

Nov. 

30, 1971 

5:21 p.m. 

6:09 p.m. 

President met with Mr. Colson 
and Dr. Kissinger 

Unknown 

Nov. 

20, 1971 

8:45 a.m. 

10:45 a.m. 

President met with Mr. Haldeman, 
Mr. Colson and Dr. Kissinger 

Unknown 

Nov. 

18, 1971 

10:55 a.m. 

12:42 p. m. 

President met with Mr. Colson, 
Mr. Haldeman and Dr. Kissinger 

Unknown 



3:47 p.m. 

3:51 p.m. 

President called Mr. Colson 

Unknown 



6:56 p. m. 

7:07 p.m. 

President called Mr. Colson 

Unknown 

Nov. 

15, 1971 

7:03 p. m. 

7:20 p.m. 

President called Mr. Colson 

Unknown 

Nov. 

4, 1971 

8:24 a.m. 

9:50 a.m. 

President met with Mr. Colson, 
Mr. Haldeman, Dr. Kissinger 
and Miss Woods 

Unknown 



3:47 p.m. 

3:52 p.m. 

President called Mr. Colson 

Unknown 



4:57 p.m. 

4:59 p.m. 

President called Mr. Colson 

Unknown 

Oct. 

30, 1971 

8:54 a.m. 

9:58 a.m. 

President met with Mr. Haldeman, 
Mr. Colson and Dr. Kissinger 

Unknown 



12;09 p.m. 

12:37 p.m. 

President met with Messrs. 
Haldeman, Colson and Ziegler 

Unknown 



• 5:34 p.m. 

5:41 p.m. 

President called Mr. Colson 

Unknown 



6:10 p. m. 

6:18 p.m. 

President called Mr. Colson 

Unknown 
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DATE 

FROM 

TO 

PARTICIPANTS 

LOCATION 

Oct. 29, 1971 

5:23 p. m. 

6:08 p.m. 

President met with Mr. Haldeman, 
Mr. Colson and Dr. Kissinger 

Unknown 


6:11 p.m. 

6:19 p.m. 

President met with Mr. Haldeman, 
Mr. Colson and Dr. Kissinger 

Haldeman' 8 
Office 

Oct. 27, 1971 

5:29 p.m. 

6:14 p.m. 

President met with Mr. Haldeman, 
Mr. Colson, Dr, Kissinger and 
Miss Woods 

Unknown 

Oct. 22, 1971 

5:24 p.m. 

6:20 p. m. 

President met with Mr. Colson, 
Miss Woods, Mr. Butterfield and 
Gen. Haig 

Unknown 

Oct 5, 1971 

3:59 p.m. 

4:33 p. m. 

President met with Mr. Colson, 
Mr. Haldeman and Dr. Kissinger 
and Mr. Butterfield 

Unknown 


9:25 p.m. 

9:44 p.m. 

President called Mr. Colson 

Unknown 



DATE 

FROM 

TO 

-37- 

PARTICIPANTS 

LOCATION 

Sept. 28, 1971 

12:04 p. m. 

1:35 p. m. 

President met with Messrs. Colson, 
Haldeman and Dr. Kissinger. 

(unknown) 


4:55 p. m. 

4:57 p, m. 

President called Mr. Colson 

(unknown) 


6:26 p. m. 

6:30 p.m. 

President called Mr. Colson 

(unknown) 


8:27 p. m. 

8:37 p. m. 

President called Mr. Colson 

(unknown) 

Sept. 18, 1971 

11:59 a. m. 

2:05 p. m. 

President met with Messrs. Ziegler, 
Ehrlichman, Haldeman and Colson. . 

(unknown) 

Sept. 13, 1971 

4:36 p. m. 

6:40 p. m. 

President met with Messrs. Haldeman 
and Colson. 

(unknown) 

Sept. 7, 1971 

8:: 33 a. m. 

10:35 a.m. 

President met with Mr. Ehrlichman 

(unknown) 


10:37 a.m. 

12:00 p, m. 

Present met with Messrs, Haldeman 
and Colson 

(unknown) 


5:32 p. m. 

5:43 p. m. 

President called Mr. Colson 

(unknown) 

Sept. 6, 1971 

2:14 p. m. 

2:26 p. m. 

Mr. Colson called the President 

(unknown) 

Aug. 16, 1971 

11:30 a.m. 

1 :40 p. m. 

President met with Messrs. Colson, 
Haldeman, Ziegler and Miss Woods 

(unknown) 


7:52 p. m. 

8 : 1 6 p. m. 

President called Mr. Colson 

(unknown) 

Aug. 11, 1971 

12:59 p.m,. 

1:43 p. m. 

President met with Messrs. Colson, 
Ziegler, Haldeman and Miss Woods, 

(unknown) 

Aug. 5, 1971 

1:48 p.m. 

2:40 p. m. 

President met with Messrs. Haldeman 
and Colson 

(unknown) 
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DATE 

FROM 

Aug. 5. 1971 
(cont'd) 

7:21 p. m. 

Aug. 4, 1971 

1:55 p. m. 

Aug. 3, 1971 

10:19 a. m. 


7:39 p. m. 

July 24, 1971 

9:43 a. m. 


12:36 p. m. 

July 21, 1971 

5:20 p. m. 

July 12, 1971 

1 1:00 a. m. 

July 7. 1971 

7:30 a. m. 

July 5, 1971 

10:41 a. m. 


2:16 p. m. 

July 4, 1971 

11:41 a. m. 

July 3, 1971 

4:12 p. m. 


4:37 p. m. 


- jo - *“ 

TO PARTICIPANTS LOCATION 


7:30 p. m. 

President called Mr. Colson 

(unknown) 

2:18 p. m. 

President met with Mr. Colson 

(unknown) 

1 0:32 a. m. 

President called Mr. Colson 

(unknown) 

8:05 p. m. 

President called Mr. Colson 

(unknown) 

10:36 a. m. 

President met with Messrs. Ehrlichman, 



Haldeman and Dr. Kissinger 

(unknown) 

1:03 p. m. 

President met with Messrs. Ehrlichman, 

. 


Haldeman and Krogh 

(unknown) 

6:19 p. m. 

President met with Dr.. Kissinger and 



Messrs. Haldeman and Colson 

(unknown) 

12:22 p. m. 

President met with Messrs. Ehrlichman, 



F. Donald Nixon, Richard C. Nixon, 



and Robert Mardian 

(unknown) 

7:59 a. m. 

President called Mr. Colson 

(unknown) 

10:58 a. m. 

President called Mr. Colson 

(unknown) 

2:25 p. m. 

President called Mr. Colson 

(unknown) 

12:00 noon 

President called Mr. Colson 

(unknown) 

4:22 p. m. 

President called Mr. Colson 

(unknown) 


(unknown) 


4:38 p. m. 


President called Mr. Colson 
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DATE 

FROM 

TO 


PARTICIPANTS 

LOCATION 

July 2, 1971 

9:15 a.m. 

\ 

10:39 

a.m. 

President met with 
Haldeman, Colson, 
Flanigan 

Unknown 


4:14 p.m. 

4:22 

p.m. 

President called Mr. Colson 

Unknown 

July 1, 1971 

10:27 a.m. 

11:49 

a.m. 

President met with Messrs. 
Haldeman, Colson, Ehrlichman, 
Dr. Kissinger 

Unknown 


6:30 p.m. 

6:37 

p.m. 

President called Mr. Colson 

Unknown 

June 17, 1971 

2:42 p.m. 

3:04 

p.m. 

President met with Messrs. 
Colson, Haldeman, Ziegler 

Unknown 

June 16, 1971 

4:30 p.m. 

5:15 

p.m. 

President met with Messrs. 
Colson, John M. O'Neill, 
Melville Stephens, Butterfield, 
Dr. Kissinger 

Unknown 

» 

June 15, 1971 

3:45 p.m. 

4:30 

p.m. 

President met with Messrs. 
Ehrlichman, Mitchell, 
Ziegler 

Unknown 

June 4, 1971 

11:19 a.m. 

12:02 

p.m. 

President met with Mr. 
Ehrlichman 

Unknown 


2:34 p.m. 

2:54 

p.m. 

President called Mr. Colson 

Unknown 


8:56 p.m. 

9:02 

p.m. 

President called Mr. Ehrlichman 

Unknown 

June 3, 1971 

9:59 a.m. 

10:04 

a.m. 

President met with Messrs. 
Ehrlichman, Mitchell, Hoover, 
and Krogh 

Unknown 


i 


% 


tfa- 



\ 

All meetings -or telephone calls between the President and (a) Egil Krogh or 
(b) David Young, from July 1, 1971, to September 1, 1973; 

All meetings or telephone calls between the President and (a) H.R. Haldeman, 

(b) J.D. Ehrlichman, (c) C.W. Colson, or (d) J. Mitchell from May 1, 1973, through 

December 19, 1973. ^ 

00 

All meetings, or telephone calls between the President and G. Gordon Liddy from C7» 

July 1, 1971, to June 16, 1972. 

All meetings or telephone calls that relate directly or indirectly, in whole 
or in part, to the "Responsiveness Program" or similar program or programs however 
designated from January 1, 1971, to November 7, 1972. 

All meetings or telephone calls between the President and (a) H.R. Haldeman, 

(b) J.D. Ehrlichman, (c) C.W. Colson, (d) John Mitchell, and/or (e) Dwight Chapin 
regarding Donald Segretti and his activities from January 1, 1971 through December 19, 

1973. 
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DATE 

FROM 

TO 

PARTICIPANTS 

LOCATION 

Apr. 19, 1971 

Unknown 

Unknown 

President called Mr. 

Unknown 



KLeindienst 
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QltnUeb Ubieties Senate 

SELECT COMMITTEE ON 
PRESIDENTIAL CAMPAIGN ACTIVITIES 
(PURSUANT TO S. RES. «, S3D CONGRESS) 

WASHINGTON. D.C. 20510 


TO: 

FROM: 

DATE: 

SUBJECT: 


Samuel Dash 
Ronald D. Rotunda 
January 21, 197^ 

Justifications and Priorities for Subpoenas 
Issued to President on December 19, 1973 


Part I 


Attached is a memorandum discussing in detail 
those papers and conversation subpoenaed from the President 
on December 19, 1973j to the extent that the subpoenaed 
materials relate primarily to the Watergate phase of the 
Select Committee investigtion. The other materials (re- 
lating primarily to the investigation of political sabo- 
tage and campaign financing) are considered in another 
memorandum, attached to this memorandum. 

The attached memorandum is a brief justification 
of the conversations subpoenaed; it also recommends a set of 
priorities among the subpoenas: from "A" (very high priority) 
to "D" (low priority.) 



PAPERS TO BE SUBPOENA En 


I 1 . All memoranda, papers, transcripts, or other 
writings relating to any of the meetings or telephone calls 
to he produced by the subpena of tapes and/or other electronic 
and/or mechanical recordings or reproductions of meetings 
and telephone calls. 

2. The actual copy of the dally news summaries from 
June 1, 1972, to the present, transmitted to President 
Nixon and upon which he made his own notations, whenever 
such dally news summaries and notations relate directly 
or indirectly In whole or In part, to: 

(a) the break-in and electronic surveillance 
at the Democratic National Committee Headquarters 
at the Watergate; and/or 

(b) any offers of or authorizations to offer 
executive clemency to Messrs. McCord, Llddy, Hunt, 

Barker, Martinez, Sturgis, Gonzales, or any 
members or former members of President Nixon's 
White House staff; and or 

(c) any discussions or authorizations of the 
payments of money to Messrs. Llddy, McCord, Hunt, 

Barker, Martinez, Sturgis, or Gonzales; and/or 

(d) any discussions or instructions related 
to, or Involving, any official of the Department of 
Justice or the FBI relating. In whole or In part, 
directly or Indirectly, to limit or otherwise 
affect the course of any investigation or prosecution 
of the events Involving the break-in and electronic 
surveillance at the Democratic National Committee 
Headquarters at the Watergate and related events 
prior and subsequent thereto; and/or 

(e) any discussion or Instructions related to. 
or Involving, the Central Intelligence Agency (CIA) 

(or any official thereof) relating, in whole or in 
part, directly or Indirectly, to any possible 
Involvement by the CIA (or any official thereof) 

or use of any CIA funds In any financing of or 
payment of money to Messrs. Llddy, McCord, Hunt, 

Barker, Martinez, Sturgis, and Gonzales after 

June 1, 1973; any contacts, communications, meetings. 
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1 

or telephone calls between the CIA (or any official 
thereof) and the Federal Bureau of Investigation 
(or any official thereof) or the Department of 
Justice (or any official thereof) related, in whole 
or in part, directly or indirectly, to any Government 
investigation of the events involving the break-in 
and electronic surveillance at the Democratic 
National Committee Headquarters at the Watergate, 
including but not limited to any Government 
investigation of possible Republican campaign 
contribution which allegedly passed through Mexico, and/or 

B (f) any discussion or instructions related 

to or Involving perjury or possible perjury of 
anyone connected with the investigation of the 
events involving the break-in and electronic 
surveillance at the Democratic Committee Headquarters 
at the Watergate and related events prior and 
subsequent thereto, including but not limited to 
the break-in at the office of the psychiatrist 
of Daniel Ellsberg, and/or 

C (g) any discussion or instructions related to 

or involving "the Responsiveness Program." 


34-966 O - 74 - pt. 1 - 20 
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TAPES TO BE SUBPENAED 


Colson Conversation with President Nixon 


PRIORITY 

1. Possible Executive Clemency Discussions — 

According to Dean testimony (1 Hearings 973-7*+) , Colson 
told Dean on January 5 that sometime between January 3-5, 

1973, he discussed executive clemency with President 
Nixon. This could have taken place during any or all of 
the following conversations. 

8:39-8:59 p.m.: President called Colson 

8:46-8:50 a.m.: " 

8:53-8:55 a.m.: " 

5:16-5:50 p.m.: President met with Colson 

in EOB Office 


A January 3, 1973, 
" January 4, 1973, 
" January 4, 1973, 
i" January 4, 1973, 


tl 

II 

/ 

II 

ll 


January 4, 1973, 
January 4, 1973, 
January 5, 1973, 

January 5, 1973, 


7:06-7:12 p.m. : 
8:13-8:34 p.m.: 
12:02-1:02 p.m.: 

7:38-7:58 p.m.: 


President called Colson 

President called Colson 

President met with Colson 
in EOB Office 

President called Colson 
from Camp David 


2. Presidential Investigative Efforts — Colson 
clalmss(N. Y. Times article, 6/10/73, news file 2345) that 
during this meeting he urged the President to force Mitchell 
to admit his role in burglary. He says Nixon's remarks 
prove he knew no more about the burglary and cover-up than 
he has publicly admitted. 

A February 14, 1973, 10:13-10:49 a.m.: Oval Office meeting 


3. Colson and Nixon engaged in a phone call on Dean 
on the Watergate problem. Newspaper clipping file at 
p. 2981, NYT , July 2, 1973, at 1 + 17. 

March 21, 1973, 7:53 p.m. -8:24 p.m.: Colson-Nixon phone call^ 



ehrlichman conversations with president NIXON 


1. Ellsberg Burglary — According to 

Ehrlichman, in March of 1973, he had 
a discussion with the President on 
the Ellsberg burglary affair and the 
need for security, 

(Select Committee Tr. 5919-20, July 30, 1973) 

Meeting in March, 1973 between Ehrlichman 
and the President on the Ellsberg Burglary 
affair. 


2. Executive Clemency — According to 

Ehrlichman, during July, 1972, Ehrlichman 
and the President discussed executive 
clemency and why it should not be dis- 
cussed in the future as applying to the 
Watergate defendants, according to 
Ehrlichman. 

(Select Committee Tr. 5421, July 25, 1973). 

Meeting between Ehrlichman and the President 
regarding Executive Clemency with respect 
to the Watergate defendants, in July of 1972 . 


3. CIA — According to Ehrlichman, on 

July 6th or 7th, 1972, he and the President 
had a meeting dealing with the President's 
concern over a possible relationship 
between the CIA and the Watergate affair. 
(Select Committee Tr. 5291, July 24, 1973). 

Meeting (s) with the President and Ehrlichman 
on July 6th and/or 7th, 1972 , dealing with 
; possible relations between the CIA and the 
Watergate affair. 


4. October 24, 1972 — Watergate discussion. 
According to Mitchell, Mitchell, the presi- 
dent, Ehrlichman, Connally, MacGregor, 
Colson, Haldeman, and Butterfield, had a 
meeting on October 24, 1972, concerning 
political activities, Watergate, and the 
possibility that the President should 
appoint a Special Commission (with Connally 
a member) to investigate Watergate. 

(Mitchell interview of May 10, 1973, at 10). 

October 24, 1972 President, Mitchell, 

4:16 - 6:05 P.M. Ehrlichman, Connally, 

MacGregor, Colson, 
Trainman ft Butterfield. 
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Ehrlichman Conversations with President Nixon 

i * 

PRIORITY 

5 '" Possible Executive Clemency — According to 

Dean (1 Hearings 973-74) , Ehrlichman was involved in 
discussions of executive clemency with the President 
around January 3-5, 1973. 

A January 4, 1973, 3:02-4:30 p.m. meeting 

• A January 5, 1973, 4:55-5:29 p.m. meeting 


B 


C 

C 

C 

C 


Cl According to Ehrlichman, he met with the 
President on March 30, 1973, at which time the President 
said that it was evident to him that Dean "was in the 
thing up to his eyebrows." (DNC Tr. of Ehrlichman 
Deposition at 154-56). 


March 30, 1973, 12:02-12:18 p.m.: Meeting with Ehrlichman 

and Ziegler 


And any notes on the following meetings which may 
not have been taped, between Nixon and Ehrlichman alone: 

3:03-3:10 p.m.: President and Ehrlichman by helicopter 

to Andrews 


3:l8-5:17p.m. : President met with Ehrlichman in flight 

4:20-5:17^m^j President and Ehrlichman met in flight 
5:33-5:47 p.m.: Manifest-El Toro to San Clemente 


Ehrlichman Report to the President — According 
to Haldeman (Haldeman Interview, June 14, 1973, p. 12), 
on Saturday, April 14, 1973, Ehrlichman gave the President 
an outline of his report, developing on a purely hearsay 
basis a theory of who was involved in Watergate. 

White House logs show possible meetings on April 14, 1973: 

A 8:55-11:31 a.m.: President and Ehrlichman 

(Haldeman 9:00-11:30) 
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PR10RITY 

A 2:24-3:55 p.m. : President with Ehrlichman and Haldeman 

A 5:15-6:45 p.m.: President with Ehrlichman and Haldeman 

also telephone conversation 

A 11:22-11:53 p.m.: President placed local call to 

Ehrlichman 


ft. On April 15, 1973, Nixon met with Dean who 
testified that, inter alia, the President told him that he 
had been joking when he said that he approved the raising 
of $1 million for the Watergate defendants; that he had 
been foolish to have discussed executive clemency with 
Colson; moreover. Dean told him about his meetings with 
the U. S. Attorney's Office. On this important date, 
the President had several meetings with Ehrlichman, both 
before and after the fateful Dean meeting. At one of 
these meetings, the destruction by Gray of certain 
documents was discussed. (See Haldeman DNC Dep., May 25, 
1973, at 254-55.) 

A 1:24-3:30 p.m.: President met with Ehrlichman 

(KLelndienst 1:12-2:22) 

(Rebozo 3:25727-5:26/27) 

A 7:50-9:15 p.m.: President met with Messrs. Ehrlichman 

and Haldeman 

A 10:16-11:15 p.m.: President met with Ehrlichman and 

Haldeman 


? . On April 16, 1973, Nixon tried to have Dean sign 
two Incriminating statements offering his resignation 
or a leave of absence. Dean refused. Both before and 
after this meeting the President talked to Ehrlichman. 

(Dean Tr. 2375-79) 

8:18-8:22 a.m.: President placed local call to 

Ehrlichman 

9:50-9:59 a.m.: President met with Ehrlichman and 

Haldeman 
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PRIORITY 

A 

10: 50-11:04 a.m. 

: President met with Ehrlichman and 

Haldeman 

A , 

12-12:31 p.m. : 

President met with Ehrlichman and 
Haldeman. (This meeting noted 
on Haldeman' s book, not on 
Ehrlichman* s logs.) 

A 

3:27-4:02 p.m.; 

President met with Ehrlichman 
(Ziegler 3:35-4:04) 

A 

9:27-9:49 p.m.: 

President received local call from 
Ehrlichman 


Ifl. On April 17, 1973 (the day after Dean refused to 
resign) private Presidential meetings with Haldeman increased 
dramatically for one day. The Dean problem probably was 
discussed on April 17. 

Ehrlichman 

A 

12:35-2:20 p.m.: 

President met with Ehrlichman and 
Haldeman (Ziegler from 2:10-2:17) 

A 

2:39-2:40: 

President placed local call to Ehrlichman 

A 

3:50-4:35: 

President met with Ehrlichman and 
Haldeman 

A 

6:19-7:14: 

President met with Ehrlichman and 
Haldeman alone 
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A 


- 7 - 


Liddy, Krogh, and Young 


Any Presidential meetings involving Egil Krogh, 

David Young, or G. Gordon Liddy will very likely shed 
significant light on the burglary of ELlsberg's 
psychiatrist's office and the break-in at the Watergate. 

All meetings or telephone calls between the 
President and (a) Egil Kroghj (b) David Youngj or 
(c) G. Gordon Liddy from the time the President's 
tape system was set up through the time it was 
dismantled , 
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Tape of the Tapes 

PRIORITY 

June 4, 1973, 10-12 hours, ending around 10 p.m. 
during which the President listed to various Watergate 
tapes. If he did not use earphones, we could have a 
tape of important White House tapes. Even if he did 
use earphones, he may well have made relevant remarks out 
loud, e.g. , "Get me the April 15th tape." 

A June 4, 1973, 10-12 hours, ending around 

10 p.m., during which time the President listened 
to various tapes previously recorded. 
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Dean Meetings with the President 

PRIORITY 

1. On February 27, 1973, Dean had his first Water- 
gate meeting with the President since September 15, 1972. 
Nixon told Dean that Dean had been doing an excellent job 
of dealing with the Watergate matter. There was also a 
discussion of the Senate Watergate hearings (3 Hearings 
991-92) . 

® February 27, 1973, 3: 55-4: 20 p.m.: President and Dean 

Oval Office 


2. On April l6, 1973, Dean was asked by the President 
to sign incriminating letters of resignation (3 Hearings 
1017-18) . 

® April 16, 1973, 10-10:40 a.m.: President and Dean in 

Oval Office 

B 4:07-4:35 p.m.: President and Dean in 

‘ EOB Office 

TJ 

4:04-4:05 p.m.: President telephoned Dean 
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. Tapes of Meetings Subpenaed by Cox 

PRIORITY ' X 

A 1. Meetings of June 20, 1972 — Nixon met with 

Ehrlichman and Haldeman in his Old Executive Office 
Building Office on June 20, 1972, from 10:25 a.m. until 
approximately 12:45 p.m.j 10:25-11:20 a.m., Ehrlichman; 
11:26-12:45 p.m., Haldeman (subpenaed by Cox). 


A 2. Telephone call of June 20, 1972 — Nixon talked 

’■ to Mitchell from 6:08 to 6:12 p.m. (subpenaed by Cox). 


A 3. Meeting of June 30, 1972 — Nixon met with 

Haldeman and Mitchell for one hour and 15 minutes in his 
BOB Office (subpenaed by Cox) from 12:15-2:10 p.m. 

The next day Mitchell resigned. 


A 4. Meeting of March 22, 1973 — Nixon met with 

Dean, Ehrlichman, Haldeman, and Mitchell from 2 p.m. to 
3:43 p.m. (subpenaed by Cox). 


A 5. Meeting of April 15, 1973 — Nixon met with Dean 

from 9:15-10:12 p.m. (subpenaed by Cox). 
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Haldeman Conversations with the President 

PRIORITY 

1. June 17-19, 1972; Haldeman-Nixon contacts in the days 
Immediately following the June 17 burglary, when Watergate 
was llKely to be discussed, were as follows: 


A 

June 

17, 

1972, 

10 : 58 - 11:02 a.m.: 

President placed long- 
distance call to 
Haldeman 

A 

June 

18 , 

1972, 

12:01-12:19 p.m.: 

President placed local call 
to Haldeman 

A 

June 

19, 

1972, 

9 : 22 - 9:26 a.m.: 

President placed local 


call to Haldeman 


9:59-10:02 a.m.: President met with 

Haldeman 

11:50 a.m. -1:05 p.m.: President met with 
Haldeman 


2. June 23, 1972 — CIA meetings: Haldeman told the 

President that Dean had said the FBI was concerned about 
getting into CIA matters in its investigation of Watergate. 
The President said to get together with Helms and Walters 
and find out if the CIA was involved. This CIA meeting 
occurred on June 23, 1972 (Haldeman interview, June 14, 
1973, p. 5). 

10:04-10:39 a.m.: 


A 1:04-1:13 p.m.: 

A 2:20-2:45 p.m.: 


Haldeman met with the President in 
the Oval Office; Ziegler was present 
from 10:33-10:39. 

Haldeman met with the President 
in the Oval Office. 

Haldeman met with the President 
in the E0B; Ziegler was present 
from 2:40-2:43; this meeting 
was logged on Haldeman' s calendar. 
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PRIOR1TY 

4. April 14, 1973 -- Halderaan explained • that in a 
meeting with Haldeman and the President, Ehrlichrnan 
presented a theory, based on hearsay evidence, that 
Mitchell, Magruder, and Dean were involved. The President 
said to set up a meeting with these three and to tell them 
that they were not serving the President if they were not 
telling the truth. Haldeman and Ehrlichrnan couldn't reach 
Dean, were told by Mitchell that his conscience was clear, 
and heard from Magruder that he had just told the whole 
story to the U. S. Attorney. Haldeman and Ehrlichrnan 
returned to the President's office and told him this. The 
President expressed concern (Haldeman interview, June 14, 
1973, p.12). 

A 9-11:30 a.m.: Haldeman met with the President. 

Ehrlichrnan was present from 8:55-11:31. 

A 2:24-3:55 p.m.: Haldeman and Ehrlichrnan met with 

the President. 

A 5:15-6:45 p.m.: Haldeman and Ehrlichrnan met with 

the President. 


5. April 15, 1973 — On the same day that the meeting 
on executive clemency occurred between Dean and Nixon (the 
tape of which is missing^ the President met several times 
with Haldeman and Ehrlichrnan. One meeting took 
place late at night immediately after the Dean meeting. 

It is extremely likely that the President talked to 
Haldeman and Ehrlichrnan about what he would s?.y or had 
said to Dean on that important day. 

A 7:50-9:15 p.m,: Haldeman and Ehrlichrnan met with 

the President 

A 10:16-11:15 p.m.: " 

A 3:27-3:44 p.m.: President placed a local call 

to Haldeman 
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PRIORITY 

6. April l6, 1973 — The day after the important 
April 15th meeting with Dean, the President asked Dean 
to sign two incriminating resignation letters (Dean 
Tr. 2375-79). The President met with Haideman and 
Ehrlichman several times that day (see Ehrlichman 
section) . The President made a phone call to Haideman 
alone , a call which may well be important. 

A 12:08-12:23 a.m. : President placed local call to 

Haideman 


A 

A 


A 

A 


7. April 17, 1973 — On the day after Dean refused 
to resign, private Presidential meetings with Ehrlichman 
increased dramatically for one day. The Dean problem 
probably was discussed on April 17. 

Haideman log 

President met with Haideman 

President met with Haideman and 
Ehrlichman 
(Ziegler 2:10-2:17) 

President met with Haideman and 
Ehrlichman 

President met with Haideman and 
Ehrlichman alone 


9:47-9:59 a.m.: 

12:35-2:20 p.m.: 

3:50-4:35 p.m.: 
6 : 19 - 7 : 14 : p.m. : 


Haideman resigned from liis White House position on 
April 30> 1973j under charges of being implicated in 
the Watergate conspiracy and subject to possible 
indictment. Yet after that resignation under fire, he 
still has had private meetings with the President. 

A+ All meetings or phone calls only between 

Haideman and the President alone from April 30, 1973, 
and the time the White House taping system was 
dismantled. 
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June 


- 14 - 

MITCHELL CONVERSATIONS WITH PRESIDENT NIXON 

The day before Mitchell officially 
resigned, the President had a series of 
meetings and phone calls with Haldeman, 

Colson, Mitchell, Kleindienst, MacGregor 
and Colson. Given the individuals con- 
sulted by the President at great length, 
it would be extremely unlikely that Mitchell's 
resignation and the Watergate affair was not 
discussed. 

30 . 1972 


A 

8:06 

a .m. 

8:50 

a .m. 

Pres, met with Haldeman 

A 

8:50 

a ,m. 

9:05 

a .m. 

Pres, met with Haldeman 

A 

12:17 

p.m. 

12:44 

p.m. 

Pres, met with Messrs. 
Haldeman, Colson 

A 

12:55 

p.m. 

2:10 

p.m. 

Pres, met with Messrs. 
Haldeman, Mitchell 

A 

3:24 

p.m. 

4:22 

p.m. 

Pres, met with Messrs. 
Haldeman, Kleindienst 

A 

4:30 

p.m. 

6:16 

p.m. 

Pres, met with Messrs. 
Haldeman, MacGregor 

A 

‘7:10 

p.m. 

7:40 

p.m. 

Pres, called Mr. Colson 


Place 

Unknown 
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1971 . . 

h A?//l On. April 19 , 1971, during a meeting with EhiG-icbman and 

Schultz on antitrust ; V ' “'ey, V o President was ?hif ; ied by 
FTn’liclman that the J • : a •'._••• ••-. uvt was proceeding with an 

appeal on tho ITT case, The Ptvsid; it celled Attorney General 
Klc>lv:icnrrt during the meot.!v ; g, end told ’tin not to .Appeal the 
case. (Presidential White Paper) 

Priority: A 

VV71 : : ; P • mident’s r-'oting with EhrllcH v:-n, Kibcholl, Hoover, 

• ■» i.'v h •••; .-ery li’j.ly to discuss problems of deter ting leaks, 
the i ’. t . :••: ;o o of nst5.or.-3l security wiretaps, and p • \bly the 
custody of national security wiretap logs which Sul lb. »:i ; -.noved 
and gave to Piirlichman. According to Hunt, the PHT stopped 
"black bag capability" about this ti e. 

Prior5.ty: G 

S/V?l AH these coiiv or;:.? tions eve likely to involve fcllow-up 

to the 6 / 3 / 7 I meeting, including discussion of looks and national' 
security wiretaps. The ITT case proposed settlei-ent was also being 
discussed during this period, leading up to McLaren ’ s mono of June 
17, 1971 outlining the proposed terras. Eh.vliclur.an would have boon 
in involved in all ITT settlement discussions with the President. 
Priority: D 

6/l l S~ Cfci 6/13/71 the Pentagon Papers were published, and the 

6 / 17/71 President has indicated (5/27/72') that it was during the following 
week that he approved the Croat? on of a special ? v.'or;t?-;atio:is unit. 
:'5.wCn:;s?.ons «:-n>ng tbs Presii :.nt, Colson, krrl-u:’ ;r;n, y.-}. iz- -an, 

Ziegler and K5.s singer roy ; :.-rta;*u at least }. 1 pert to the . : ;-d for 
a r lumbers tVii.t and to the . '.tieipated Ivhite House res; por.xe to the 
publication of the Pentagon lepers. (Note that on June 17 the r.eet- 
ing with the President ends at 3: Op rr. and that Ehrlichmsn, Moore, 
Halderaan, Kissinger, Dean, Ziegler and MacGregor meet again at 
6:00 p.m.) 

Priority: B+ 

6/28- On June 28 Ellsbnrg surrendered to authorities in Boston. 

7/l/71 On June 30, Klein writes to Haider, an setting forth the 

arrangement for $100,000 in convention support from ITT. Copies 
of this meno went to Kitchell et si; the President may have discussed 
it with Colson. 

On July 1, Young is detailed to the Plumbers Unit, and Hunt is 
interviewed for a job. Conversation that day between Hunt and Colson 
expresses Colson* s hope that Ellsberg can be gotten into a "helluva 
situation" that will discredit the whole New Left. Colson asks If 
this could be turned into a major public case. (Exhibit l!8) 

At this time, Colson received a copy of the Haldonsn to Bean 
memo instructing the counsel to leak information on O’Brien’s 
relationship with Howard Hughes but to be careful to keep itobozo and 
Bennotu out ox xt . 

Priority: B (meeting) 

C (phone) 
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V'-CC 2 


7/2- 

7/5/71 


7/7/71 


7/12/71 


7/21- 

7/2)4/71 


8/3- 

• 3 / 5/71 


8/11- 

8/16/71 


Discussions in this period 
the emerging Plumbers 1 group and 
7/2/71 a mo from Cols^i. to Kali 
the value of Hunt, aud the s:v .i 
concludes, "needless to may, ;r“rli« 



rere likely to have dealt with 
to *l-al with Ellsberg. 0 1 
••-i \*:y -tNg Howard Hurt • 

.«.• .-a of 3 Is background. The r. v.o 

•> . . \ • ’ at v:o had bc'n 

■ t.!i > • ' (Exhibit 1^8) 


At Hunt's I'squSwt, 




el3.s Central Cushman end 
ot at this t.'hri -vm-dod a 

■ST. Cr>T.‘ a ' 5 -? 



riority: 3 


F. Donald Nixon*- was such a persistent source of difficulty 
for the Ivhite House that the President had his phone topped 
(apparently the year before) $ recording to tes’th -.y £•*•>« at least 
four witnesses (Kalv.hach, Iftuo, Kitckol!., Pel 0 **>n -:h:ou vrould 
Ve periodically i^rued to stay out of trouble. ftrA-ll- an, for a 
tine, had the nssiy r;an& of Pooping 7»:f.s bye > 2 7. 3>>r*?Ild end his :;»ns. 
i-rxerroy: C 


On 7/22/71, I’w.:t vlclSf'l G.-~.orol to ;;ot a iso, 

false documentation, etc. 

Ehrlichnan says the President authorized the special investiga- 
tion Unit on July 2b, , 1971. Krogh attended the second meeting on 
7/2U/715 it is likely that both nec tings relate to approval of the 
"lumbers'* and contain their marching orders. 

A r-o..*?.03 of : ■'■:-> between the Preside t, Jol .d 
0* . Vji'.s .n i’Ai/V!' ♦ Since one of *; v o ' / - . n p. * ' in; 

hold :•/ r . A C *>" *: • x r-is the ■ : ‘ ' - *, it is likely 

that If no yc -/iodic :• . w.\,l -y; \ vie to to >*'• . • 1 utlvitics. 

Priority: A 

Cfei 7/23/71 Hunt unites to Colson on the r n,v • f.V vj - ;i of 
Ellsberg" including an operation plan aimed at destroying EJ 7 sfeerg 1 s 
public image. Qa August 3, 1971 Krogh and Young write Colson 
referring to this meiAO. (Exhibit l£0) 

August 3-5 was also the period during which Jack Anderson 
sought confirmation for his 3/6/71 story that Danner had delivered 
$100,000 to Rebozo. 

Prior5.ty: B 

On August 13., 1.971 Krogh and Young wrote to Ehrlichman asking 
for permission to conduct a "covert operation" on Fielding's office. 
(Exhibit 90) It is reasonable to suggest that nestings on August <1 
end August 16 dealt partially with. the use of n-rt- -vials to be 
developed in 'l/uni/Liddy special project !Io. 1.” 

Ike nemo deals with the p. fxlen of hanu'/ng political enemies and 
the use of the fefrrsl machinery* against such "enemies." (Dear.- 
Tr. 2597) 


34-966 O - 74 - pt. 1 - 21 
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T n a September 9 mono from Colson to Dean, Colson refers to 
do signaling '"those to v-hon I vould give top pv5.or5.ty, ” (Exhibit )±9) 
i' r :l o .c xty i B, 

9/6- This ‘is- JjGffiOcj^tcly after the ;vl*/h:v:g bre: V- 1 * * ■. :.«d T bvit ! s 

9/7/71 return to Washington. 

Priority: A 

/ r l/( l *Tovrtg , < s notes appear to reflect a lengthy discussion 

. U’i id v' : e’ ' i on 9/12/71 regarding *:hst popr vs right bo dcclr.csif5.cd 
■‘■■• . i prr; ous / -t Yhs - rations to r*?5.:ffc none of V a •'«.!> fron 75.et r T 2n 
to Cuba, tot .a - .i Korea; it seems reasonable to . r.o l’ •;*> the 

potential csnsastonces of such docla s sif ic a t ion wore discussed by 
Colson >'ith the President the next day. Also note that Colson had 
just recommended the Uniting of the Enon5.es X,isb to 20 runes. (Dean 
testimony) 

Priority: D 

;/ VVl Xorng* s notes reveal that from ?/l3 ’fu'ovgh ?/? 1 thu-c o 

v evrive top level d5.seuss5.ons about •:ev.v:?*->n v «o?.v 5 •’ ,tv \f?ls 
fro:*! fo'.v ai* aides; it is reasonable to If b ’ V.u v Colson 

5 nd Zioglcr •ay hsvo discussed •‘bo should bo v * '■ opri vi'h ’:.?i Verm 
• van the President. - 
Priority: D 

9/28/71 Another of the meetings between the President, Colson snd 

Kissinger occur on this date, followed by several calls probably 
dealing with the same subject. 

Cn ?/?.)■ /'(I, Jiddy eras introduce i to ’ ‘.tcbell ,f n. u: -?t::vn 

for his novo to CdP. 

Priority: C 

10/2/71 Another President, Colson, Kissinger Meeting; Hunt vnvhed 

on forged State Department cables during this month. 

Special phone billed to Chon re*; res installed in Hunt * s 
office at about this tine. 

Priority: C 

IO/22/71 President, Colson, Haig meeting; Haig presumably fitting in for 

Kissinger. Ifcat prepared false State Dept, cables this month. 
Priority: C 

10/27/71 President, Colson, Kissinger meeting ; Hunt prepared false 

State Dept, cables this month. 

Priority: C 

.V'/2f-/71 President, Colson, Kissinger meetings; Hunt perpsrod false 

State Dept, cables this month. 

10/30/71 President, Colson, Kissinger meetings; Hunt prepared false 

Priority: C 

President, Colson, Kissinger meetings; this v;as the month 
in which Hunt irs s instructed to give falsified cables to Conien 


11/h/n 
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1 : 0 - 5/71 

11 / 18/71 

ll/zo/71 

31/30/71 

12/22/7.1 

W 72 

6/17- 

6/19/72 


before his NBC interview. 

A second Rllsborg profile was prepared by the OJA cbvkig 
ITovomber. 

On Havener Jj, Gtenhon obt^ndnd a Meeting with 

discussed* (Strachsn exec* session 27; Higby Tut: It) 

Priority? B 

This was the approximate t:*jne of the first r it/.. 7 :* rko 
: w’.oMrig; Colson my have brr.n advised of it by oil-? *v ,r ' b or 
T 'w r/.kt. Cr:rrt:-:r.o planner; also begin* at this tin. 

Priority: D 

President, Colson, Kissinger meetings? ITunt instructed to 
give falsified cables to Conien during this month* 

Priority: C 

President, Colson, Kissinger ’ msati-nge : Hu- it too i: a trucked..': 

to give falsified cables to Conien during this month, K-jto that 
the bombing of ITorth Viet Hem began lt/21/71? this mooting may also 
relate to that. 

Priority: Q 

President, Colson, Kissinger meeting. 

Priority: C 

Hunt vas recruiting heavily for Gemstone at this tine, Cn 
12/17/71 Store c^aa prepared a talking paper for a x-oeti- »g between 

discussion of LiGdy’s role (note that rorng was original choice for 
Iiddy ! s job); it is also possible that looks, eluding surveillance 
of Kissinger, nay have been discussed. 

Priority: 3 ; 

Haidemsn has testified that on April h he d*.r;ov:i:sad Iff with 
the President (5 days after the Colson memo). The period is also 
important; this was the day of the Wisconsin ?r imary, it was in 
the midst of campaign intelligence planning, and at the high point 
of pre-April 7, 1972, campaign donations. Note that tfceVesco 
contribution was received shortly after this date. (The meeting 
with Mitchell is the most important.) 

Priority: A 

These were the President's first conversations with 
Haldeman and Colson following the Watergate breakin . 

Note that prior to and after Colson's June 19 10:49 to 
11:48 call, Colson was involved in discussions relating 
to Howard Hunt. (It is unlikely that any tapes of these 
conversations exist as the President was in Key 3iscayne 
at the time.) 

Priority: A 
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6/19- 
6/ SO//?. 


6 / 21 - 

7/2/72 


Osi Juno 19, less than 68 hours after the Watergate 
brcn'-citi, a series of significant coatings ; ■ place. 

Straclvm rat Haldeman and showed him "political 
matters" >s , mentioning an .into l.lig.o-oe gnthoviug 

system and '"’adan Chair tso 1 . 1 SMC (Strachan x 1:4994) 

Ehrlich.nan called and subsequently met with John 
Bean, instructing him to investigate the affair; Ehrlich- 
i:v'n and Bran later iret with Colson at which time Ehrlich- 
man ordered Bean to phone Hunt and have !v ! u 1, .sre the 
country. Khrlictwan later changed his .rivd ed had this 
order* re s c i nde d . 

At this meeting, Dean was instructed to open and 
examine Hunt's safe; and also to determine what Hunt's 

st atus as a White House employee remained. (Dean XR: 2172 • /l) 

Mitchell, T.sBua aid Wardian returned from California 
and went to Mitchell's heme, where they net with Strachan, 
Sloan, T.iddy, Kagruder and Dean. Here, according to Dean, 

the first steps of a "cover up" were begun. ( .Dean 

XR: 2767-69) 

“n June 19 or June 20, Dean contacted both Kle indie list 
•and Petersen about the Watergate investigation, relaying 
to Ehrlichrnan his impression that Petersen would pursue 
his investigation fairly without following a wide open 
inquiry into the White House. (Dean-- 'TR:2l77-80) 

On the 20th, Ehrlichrnan, Haldeman, llitc.hell, Dev il and 
Kleindienst met regarding the investigation. (HUrlichman - 
TR: 5923-24) The same day, Dean informed Ehrlichrnan of the 
contents of Hunt's safe, indicating that politically sensi- 
tive materials were among the contents; Ehrlichrnan advised 

Dean to "deep six" such items. (Bean 3:938) 

With reference to the coating between the President 
and General Haig on June 20th at 1:27 P.M. , it should be 
noted that Haig was involved in and aware of the original 
national security activities of the plumbers; it is likely 
this meeting dealt with related matters and the involvement 
of Hunt in both plumber and Watergate activity. It should 
also be noted that, during his meeting with Haig , the 
President placed a phone call to MacGregor at 1:45. 

Priority: A 

During this period events and significant meetings 
related to the Watergate affair: 
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On June 21, Dean and Gray met regarding the FBI 
Invest iga i' v;n ' d * ho uncovering of "bo D.-hl’..-' .:g <• hot-ks 
in Barkers b'nk .-'onnuni:. The following day, T -y ■el.nJ.ud 
> o Dean his •:! . | \s r.n .'be case, ire V n ‘ •; g ■' I.e v*;.;IMl • i:y 

of CIA involve vit. -n -U nn 22 or June 23, D- o in f< ■ ed 
Hn Idema n of this possibility. 

On June 23, 1972, Haldeman reported to Nixon; Nixon 
directed that Haldeman and Ehrlichman meet with Helms and 
Walters. He was concerned that the FBI investigation not 
compromise other CIA activities. 

At that wiring, Writers recalls that Haldeman used the 
expression ‘’it v?.« r ..s the President's wish” in instructing 
him to meet with (FBI director) Gray. Haldeman has admitted 
that he probably did invoke the President's n-rroe. (2nd 
Ha Idercan In t . ) 

On June 22, the FBI interviewed Colvin, followed by 
interviews with other campaign and White House personnel. 

The FBI interview with Chennault, sought in late June, 
was particularly sensitive (Chennault could compromise the 
plumbers activities; on July 2, she was joined in Ion don 
by Fielding who picked her up and coached her on the upcoming 
FBI interrogation . ) 

On June 23, Ehrlichman was visited by Hugh Glean, Jr., 
the campaign Treasurer. Sloan told Ehrlichman about his 
apprehensions regarding the very recent Watergate arrests. 
Sloan got as far as expressing his concern that CRP might 
be connected with the Watergate situation when Ehrlichman 
stopped him and said that Ehrlichman did not want to know 
the details. ' (TR: 1339-41; 1446-48) 

Dean, on June 26, discussed with Walters the use of 
the CIA in curtailing the FBI investigation into the 
Mexican bank checks aspect of the Watergate investigation 
and in the use of CIA funds to provide support for the 
Watergate defendants. Walters refused to intervene except 
on orders from Nixon.. Dean informedHirlichiran of this 
discussion, and was directed to attempt to convince Walters 
of the necessity for CIA intervention. (TR:2202-05) 

On June 27, 1972, Gray called Helms and arranged a 
meeting for June 28 at 2:30 P.M. Gray at that time asked 
Helms if there was any CIA interest in Mr. Ogarrio. 

About an hour later Helms called, confirmed the meeting, and 
said that there was no CIA interest in Ogarrio. The next 
day, Ehrlichman called Gray in the morning and said, 
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7/72 


7/5/72 


7/6/72 


Jt You cancel your meeting with Helms and Walters today. It 
is not -rocussary.” (McClellan committee TR: 138-39) 

On .Tune 23, after it bo came apparent that there would 
bo no a as ic fence * for the Watergate defoKk'.uts from the 
CIA, Dean met with Mitchell, LaRue, and Wardian about the 
need for support money in exchange for the silence of the 
men in jail. Haldeman and Ehrlichman approved the use of 
Herb Kalmbach to raise such funds. On June 29, Dean met 
li.:b'’ch , told him what he knew, and indicated that 
• ? a.Ui*s-.-:An, Ebrlichraan, and Mitchell wanted him »*o vaitie 
i-.-onc y for the apprehended burglars, Halubech later confirmed 

this with Ehrlichman. (Dean 3:949-51) Within a week, 

Kalrabach had returned with money which he transferred to 
Tony Ulasewicz. A meeting was hold at: that time between 
T,aRua and Kalmbach to discuss i:ho details of who was to 
receive how much . 

On June 28, after a discussion with Ehrlichman, Dean 
gave Gray the politically sensitive materials from Hunt’s 

sa f e . 

At a meeting with President Nixon on June 30, Clark 
MacGregor was asked to take over as head of the Committee 
to Reelect the President. Mitchell resigned on July 1; his 
conversations with the President on June 30 and July 1 and 
2 probably relate to his resignation, grounds for and against 
it, and its relation to the Watergate break in. 

Priority: A 

(NOTE: According to both Ehrlichman and the President, 

in July the two discussed executive clemency and why it 
should not be discussed in the future as applying to the 

Wa te rga te de f e nda n t s . (Ehr 1 i c lima n T »! : .‘5 ■ 21; President--- 

S/15/73 statement)). 

At 9:36 A.M. the President met with Dr. Kissinger and 
Mr. Ehrlichman; matters of mutual concern probably included 
the national security considerations related to the Water- 
gate break-in and burglars. 

Priority: B 

On July 6, at 10:04 A.M. , FBI Director Gray met General 
Walters, who told Gray there was no reason why Ogarrio and 
Dahlberg should not be interviewed. A discussion followed 
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mm 


7/7- 

7/11/72 


t hat: Mixon should be advised chat: the FBI, the CTA, and 
that Nixon himself were victimized by the White House' 
staff. At 10:51 A.M. , Gray telephoned # 'ucGvegor, helling 
him • that lie and Walters wore unhappy uvor the White House 
confusion and its indif fei/cnce to the FBI and the CIA. 

Gray indicated this could injure both orp.oni.wations and 
Mixon, auking K ; ’.o Gregor to ... ilny his feelings to the 
President. - At 11:28 A.M. , Mixon telephoned Gray to 
congratulate him on i he FBI ' s -..ole in dealing with the 
highjacking in. San 'Francisco. - Gray Cold Mi : • i that he 
wished to bring to the President’s act' :uiv/vt Cray’s and 
Walters’ feeling that people on Nixon’s staff were trying 
to injure Nixon through the use of the CIA and FBI. 

Mixon told him "Pat, you continue to conduct your aggres- 
sive and. thorough investigation. 11 (Gray. lot: 3 A ) 

Throughout the remainder of 1972, a .ties of ; -vy . > ; 
were made to the Watergate defendants. On this date, 

$32,000 was deposited in the account of Hogan and Hart son 
for Howard Hunt. 

Priority: A 

According to Khrlichman, on July 6 or 7, 1972, he 
and the President had a meeting dealing with the President's 
concern over possible relationships between the CIA and the 
V r a te rga te affair. (E hr 1 ichna n* — TR : 5 2 9 1 ) 

Priority: A 

Evidencing a continuing concern on the part of Charles 
Colson with his relationship to Howard Hunt, Colson sent a 
memo to John Dean on July 7 indicating his lack of knowledge 
as to why Howard Hunt's office phone number would be listed 
as Colson's extension. Note that in a memo from General 
Walters to FBI Director Gray on the same date, Walters indi- 
cates that Howard Hunt was provided with false identification 
and devices in July and August of 1971. 

Note also that several days later, on July 13, Colson 
prepared a memo to Clark MacGregor on Democratic charges 
against Nixon, with suggestions for counterattacks on 
McGovern's positions. (CRP archives 730090380-381) It 
is probable these and other Watergate related matters were 
considered in the President's conversations with Mr. Colson. 
Priority: A 
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7/5.8/72 

7/21/72 


7/28- 

7/29/72 


8/7- 

8/11/72 


8/14/72 


8/25- 

8/29/72 


Given f:l;c participants in the July 18 meeting, 
it is likely to have related to the necessity and weans 
of keeping the plumbers 1 existence and activities a secret 
and out of the press. 

IViority: C 

On July 21, the President ret with Mitchell, Haldoman, 
and A.jnew; a likely topic of conversation would have been 
3- XT , one of the few areas of mutual concern, or general 
campaign act ivi t: ie s . 

Priority: A 

At the dinner meeting on the same date, it is likely 
the political implications of Watergate were discussed. 
Priority: D 

About ten days into July, 1972, Xalmbach became con- 
cerned about his raising money and distributing it to the 
defendants. He decided to meet with Ehrlichman to discuss 
the matter. Xa3.mbach met with Ehrlichman on .July 26, 1972, 
at which tiw Ehrlichman told Kalmbach that be was aware of 
Kalmbach*s assignments, that Dean had the authority to 
order the assignment and that the whole operation was proper 

If the President were aware of such activities, par- 
ticularly as they related to Howard Hunt, it is likely he 
would have discussed them with Charles Colson. 

Priority? C 

During this period Kalrnbach was keeping Ehrlichman 
appi'aised of his progress in raising funds for the Watergate 
defendants. Through July and August, Mrs. Hunt has in- 
dicated she received several payments for distribution and 
deposit. As Hunt was the principal beneficiary of these 
payments, it is possible they were discussed by the 
President and Colson. 

Priority: B 

During the period of the convention, a ’’plot was 
hatched 11 to have MacGregor make Watergate disclosures while 
the President was in Hawaii. (Exhibit 107) 

Priority: A 

Dean has testified that as early as mid-August the 
White House had learned that an investigation was being 
conducted by the House Banking Committee into aspects of 



9/3/72 


9/13- 

9/14/72 
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the Watergate break in. On 8/2.5 staff investigators came 
to the Republican National Convention to interview Stans, 

'who they finally spoke with on 8/30. 

Stans was scheduled to appear on September 14 before 
the. Co!:-i.)i(:teo ; prior to this, discussions ware held with 
Petersen and liitchell. •■■bom: the problems of such an appear- 
ance.. Stans did not appear on the grounds that it would 
be detrimental to the criminal investigation proceeding. 

(Doan 3:954-6.0) 

According to Dean, as demands for money by the Water- 
gate defendants increased through July and August, dis- 
cussions were held about using $350,000 of pre- 1972 funds 
for payments. (As the existence of such a fund represented 
a potential Campaign Act violation for Ha ldeman , Colson, 
and Howard, consideration was also given to how it: might 
legally be disposed of.) 

During the latter part of August, pressure was increased 
when Hunt sent Colson a letter, which he turned over to 
John Dean. At that time, Colson asked his secretary, Joan 
Hall, to contact Hunt and deliver a reassuring message on 
his behalf. (Dean 3:967-968; Joan Hall affadavit) 

(NOTE: On August 29 the President announced "Dean's 

findings" that no one then employed at the White House or 
in the administration was involved in the Watergate incident.) 
Priority: A 

On September 8, the President met with Charles Colson 
immediately followed by John Ehrlichman and Egil Krogh. 

It can be anticipated that his conversations dealt at least 
in part with the White House plumbers. 

Priority: B-J- 

Immediately prior to this period, Dean had received a 
Presidential request from both Haldeman and Colson, ordering 
a series of lawsuits be initiated to counteract the DNC 
civil suits. 

On 9/11 Dean submitted to Haldeman a memo detailing 
these potential suits; he later saw the memo had been initialed 

with a "P" that indicated review by the President. (Dean 

3:956) 

At a cabinet meeting on 9/12, Kleindienst stated that 
the investigation of the Watergate was the most intensive 
effort since the assassination of JFK. (President's 8/15/73 
statement) 
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9 / 15/72 


10 / 5/72 


10/17/72 


It should al-so be noted that the indictments sere 
expected to be handed down on September 15; this was pro- 
bably a topic of considerable concern. 

Priority: A 

On 9/15/72, indictments for the seven Watergate burglars 
were handed down, hater that day the President met with 
John Dean and H. R. Haldeman, and according to Dean, the 
President congratulated him on doing a good job and indicated 
that: he was "pleated the case had stopped with biddy." 

They discussed the criminal cases and civil cases and the 
potential hearings before the Pattman committee. At one 
point in the conversation, Dean recalls the President telling 
him to keep a good list of the press people giving the 
administration trouble, so they could make life difficult 
for them after the election. The conversation also touched 
on the use of the Internal Revenue Service to attack admin- 
istration enemies. (Dean 3:957-59) 

(ROTE: On September 19, four days later, a memo from 

Dorothy Hunt to William Bittman indicates that she had 
received a call from "Hr. Rivers" (Anthony Ulasewicz) and 
arranged to pick up $53,500 from him.) 

Priority: A 

On October 3, two ray r. previously, a vote for subpoena 
power by the House Banking and Currency Committee was de- 
feated after a major lobbying effort by the Administration. 
During this period, John Dean received a memo from Ehrlich- 
man indicating that Herb Kalmbach was thinking ahead to the 
possibility of the matter of privilege being raised, and 
had suggested there should be a written retainer arrangement 
in existence in advance. 

Priority: B 

The Washington Post reported oil 10/15/72 that Donald 
Segretti had named Dwight Chapin as one of his contacts. 

This was followed by a 10/23/72 Time magazine report that 
Segretti had been hired by Chapinr and Strachan and paid 
by Kalmbach; the report also indicated the FBI had begun it's 
probe of Segretti because of contacts and phone calls with 
Howard Hunt. 

NOTE: Records of Hogan and Hartson indicate a deposit 
of $20,000 was made to the account of Howard Hunt four days 
before, on October 13. 

Priority: B 
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10/22- • Mrs. Hunt called .Man Hall on 10/22, complaining that 

■. 0/2 3/7 2 commitments. had Icon «;ado (:r> the via t;:.;;- a to defendants that 
had not horn mot. Mrs. Hunt indicated that she*.' would call 
again on 10/24. This information, in r.iJfitl'.ton • to being 
relayed to Charles Colson, was passed on to John roan.. 
Priority: A 

10/24/72 According to Mitchell, he, the President, Ehrlichman, 
Connally, MacGregor, Colson, Ha. Id e man , and Butterfield 
had a mooting on 10/24/72 concerning political activities, 
Watergate, and the possibility that the President should 
appoint a special commission (with Connally a member) to 
investigate Watergate. (Mitchell int:5/l0/73 p. 10) 
Priority: A 


11/6- (JO.CE: Du.Jrg ev, Poberi; 7e coo sent a memo to 

11/15/72 Donald Nixon threatening the disclosure of cash contributions 
unless legal proceedings against ICC and 10 S were dropped. 
Mitchell learned of this memo, and met with Stans on Novem- 
ber 5, to discuss changes in the SEC complaint. (CEO indict- 
ment)) 

On 11/10, Dean met with Segretti in California, record- 
ing their conversation. On 11/12, at the request of Ehrlich- 
. man's assistant, Dean flew to Florida and played the taped 
interview .Cor Waldo nan and Ehrlich man . 

During this period, Mrs. Hunt made several phone calls 
to Colson's secretary, Joan Hall, discussing the need for 
money so that Hall might pass it on to Colson and get some- 
thing done about it. Also during this time, Howard Hunt 
contacted Charles Colson directly and asked Colson if he 
would be willing to talk to Hunt's attorney. At this time. 
Hunt also indicated that financial commitments were not 
being met, that money was necessary, and that now that the 
election was over someone should be concentrating on cleaning 
these problems up. (Exhibit 152) 

At a meeting with Haldeman and Ehrlichman on li/15, 

Dean played a tape of the previous conversation between 
Hunt and Colson and informed them of new and increasing 
demands for money being transmitted from Hunt's lawyer to 
Kr. O’Brien. Dean then flew to New York and met with John 
Mitchell, again playing the tape and relating the demands. 

(Dean 3 : 968-970) 

Priority: A 
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Note that Charles Colson tendered his resignation to 
the President on December 2; conversations on November 29 
and 30 may have related to that. 

Priority: A (11/13-11/30); 3 (U/J.3-H/20) 

Colson claims he discussed the cover-up with the Pres- 
ident during this period; Hunt began to put on increased 
pressure for support a id funds; White House source s_ indicate 
(ha President is most worried about tapes from this period. 
Priority: A 

On December 5, Dean furnished Haldeman with a draft of 
a public statement on Watergate. Between December 5 and .13, 

H" Idcman give .it to ohrl.fchmnn who in turn gave it to 
2c;igler. On 12/13 Kaldoman, Dean, Moore and Zeigler discussed 

the proposed statement and decided that nothing should be 
made public. (TR: 2253-55; 2674-75) 

Priority: A 

(NOTE; On December 19, Charles Colson left the White 
House. Note that, following this, Colson had no routine 
responsibilities or reporting duties to fulfill; contacts 
with the President continued to be frequent and extended, 
and may be assumed to have dealt with the issues and items 
most important to the President.) 

McCord has testified that, during the month of Decem- 
ber, the Watergate defendants were subject to intensive 
pressure, urging them to falsely claim for purposes of 
defense that Watergate was a CIA operation. McCord stated 
that on 12/21 and 12/26 he was contacted by Bittman (through 
Alch) with such instructions. Further, Mitchell has 
testified that between 12/20 and 1/9, he had learned that 
Dean had instructed Caulfield to contact McCord. 

Priority: A 
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i. ?/"■'’ /72- Ciir'ii;: ; week of Dor.': ’? rr 24, ; vi'ii rd wrote .t 1 i: ; n r 

1/3/73 ; o :'l ■.■Wsing Lh’.L, ’if ■ ; /. to persuade i he 

Vlr f;:- v -r i:o i'r ■ ''i : t o blame t he CT.\- ' ■ c i bu break i a did 
>',ot: . -7 ! In •;!-.<? forest . : H. full”." 

(J-VbiViU .4 23) 

On 12/31, Hunt wot.-. 1 . to Colson, asking tiiti: Colson 
speak with Hunt's attorney, Bittman; the letter also asks 
Colson to realize the reasons for Hunt's guilty plea. In 
a 1/2/73 > o to Dean, with a ropy of that letter attacked, 
Colson ’ ’7 ' bo; s hat the hell do X do?" ("'■ hit it 34-23) 

Priority: A 

1/3- According to Dean's testimony, Hhrlichman and Colson 

1/8/73 viera involved in discussions of oroorutiva olo nsty v.iith the 
President 1 1 :uun January 3 and 5. 

Colson met with Bittman on January 3, 17/3. On January 

Colson met with Dean and Khr lichman indicating he had 
spoken with Bittman and given him general assurances of 
clemency. Colson had further told Bittman, "A year is a 
long time." (Dean- XX: 2270- 71) 

On January 6, Dean called biddy to explain why biddy 
had not been called by Krogh; Liddy at that time said hje 
hoped there would be money forthcoming for his lawyer. 

(Dean statement) 

Priority: A 


1/8- Colson discusses executive clemency. 

1/17/73 McCord is contacted by Bittman on January 8. On the 

same day, and again on the 12th, 14th and 15th, Caulfield 
spoke with McCord about a guilty plea; Caulfield inferred 
interest and concern in "high places." (McCord 5/18/73 
statement) 

On January 11, Hunt pleaded guilty in District Court. 
Following this, on January 15, Barker, Sturgis, Conzalez, 
and Martinez plead guilty as well. 

Priority: A 

1/20- On 1/19/73, in response to demands on the part of Hunt 

1/24/73 that financial commitments be met, Kalmbach was again asked 
to raise money for the Watergate burglars. Kalmbach refused 
to do so. (Kalmbach testimony) 



318 


During this period Caulfield brought to Dean McCord's 
' . > regarding McCord intercepted phone calls to foreign 
embassies. (Dean statement) 

’h-ni; fVvpc..'. ited 3?.A,00() to his piyetni: on 1/24/73. 
Priority: A 

1/7.5 - (During this period it appears the ewer up had begun 

2/13/73 to come apart, and the President turned to Charles Colson 
for advice . (S.A.)) 

"hi the night before sentencing, Caulfield again 
contact’d McCord and renewed offers of executive clemency. 
Caulfic d told McCord he was, "Fouling up the game plan." 
(McCord statement) During the Gray hearing through Feb- 
ruary of 1973, Gray's testimony regarding evidence turned 
over to the FBI was considered very sensitive. Questions 
of executive privilege were also raised when the possibility 
of Presidential Aides being called to testify became 
apparent. The investigation of the Watergate break in by the 
FBI, and the question of v.ho at the White House was appraised 
and iiivol d * a h an 1 . at; get? n, pt.vuc ufed as 

issues. During this period, and Who od U-v Hi lately 
preceding it, discussions among the key White Horse staff 
and with the President, probably dealt at least partially 
with the FBI's role in the investigation, Gray's role and 
activities, the destruction of evidence, executive privelege, 
and related issues/'TOn 2/5/73, chairmen Ervin introduced 
the resolution to create the Select Committee. From this 
date until the defeat of all amendments and the naming of 
Committee members several days later, Dean indicated of 
meetings and discussions among the White House staff 
revolved around means of tempering the Committee ' s mandate 
and performance. (Dean statement) 

The President himself has indicated that his interest 
in Watergate rose in February and March as the Senate Com- 
mittee v.-as organized and as hearings were held on the Gray 
nominations. During this period, he began to meet fre- 
quently with Dean in connection with these matters. 

(8/15/73 statement) 

On 2/9/73, Dean met with Director Schlesinger of the 
CIA regarding the retrieval of certain Watergate evidence 
from the Department of Justice. Prior to this time, Dean 
had learned that photographs linking Hunt to the Fielding 
break in had been turned over to the department; Ehrlich- 
tnan sought the retrieval on grounds of National Security. 
(Dean statement) 
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:en S o 16 


2/1.4/73 


(2/16/73) 


2/21/73 


2/27/73 


In jDifre February , Walters told Doan it would not be 
possible for i:l.e OTA. to retrieve ouch e vide nee. 

Priority: A 

Colson At ore time o la in-ed that dur: r o;v this- i.-.oetiog, 
he urged the President to Uovec Mitchell to admit Isis 
role in the burglarly. lie says Nixon’s remarks prove he 
knew no more about the burglary and cover up than he has 
publicly admitted. (New York Times arctic le, 6/10/73, 
news file 2345) 

Priority: A 

(NOTE: Nixon met with Pat Gray regarding the nomina -. 

fcion for .FBI Director. At this trhm, he told Gray he was 

(Gray ink: 5)) 

On February 19 or 20, Haldeman requested that Dean 
draw up an agenda for a meeting with the President re- 
garding matters which the President should reflect on 
as a result of the T,a Costa meetings and subsequent events. 
This was a likely topic on February 21, 1973. 

The next day, February 22, Haldeman requested Dean 
prepare a briefing paper for Hr. Nixon's meeting that day 
with Attorney General Kleindlenst. Haldeman, and es- 
pecially F.hrlichtnan , had complained about Mr. Kleindienst ' s 

passive role in the investigation and prosecution. (Dean 

TR: 2308) 

There was an effort to bring Kleindienst back into the 
family to protect the White House in case further criminal 
investigations should lead back there. The White House 
wanted favorable, active direction from the Attorney General. 
(TR: 2307-09) 

That talking paper is Dean exhibit 34. It explains 
that Kleindienst should be asked to remain in office until 
after the Watergate hearings have passed; the White House 
felt it could not afford a new Attorney General to handle 
the potential problems. (Dean TR:2975-76) Haldeman told 
Dean that exhibit 34 had been reviewed by Mr. Nixon (TR:2309). 
Priority: A 

On February 27, Dean had his first Watergate meeting 
with the President since September 15. At this meeting, 
the President discussed his conversation with Senator Baker 
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2/2 3/73 


3 / 1/73 

3/73 

3/6/73 


- v; d Attorney funeral Kleindisnst . The IVenidant asked 
Doan to ropo;i:l: directly to him .in i ! o future, . nd congratulat- 
ed him on the excellent job Dean had done in dealing with 
,-ha Watergate issue. (Dean 3:991-92) 

( /Vi-' 1 , : The meeting with the President, Hire j i chf.tan , 

and Hitt; it is unclear who "Hitt" is, but it should be 
recalled that a Mrs. Hitt is on the board of the Nixon 
Foundation and a Mr. Hitt was involved in the funneling 
of campaign funds to Wilbur Mills.) 

Priority: A 

According to the White House, Dean told the President 
on February 28 that there was no White House involvement 
in the Watergate, that Maurice Stans was a victim of 
circumstances, and that Colson was a lightning rod because 
of his reputation. (Exhibit VOA) 

Dean states that he told the President, lie (Dean) 

"was also involved in Che post June 17 activities regarding 
Watergate" and described to the President "why he had 
legal problems." The President would not accept his 
analysis, and told he had no such problems. 

The President also asked what part, if any, his brother 

had played in the Vesco affair. (Dean 3:992-93) 

Priority: A 

On March 1, Dean met with the President to prepare 
for an upcoming press conference. At this time, the 
question of why Dean was sitting in at FBI interviews was 
anticipated. According to Dean, the President asked him 
to gather material regarding the uses and 

abuses of the FBI by previous administrations. The White 
House account does not include this request, but indicates 

the President did ask Dean to prepare a report. (Dean 

3:993-994; exhibit 70A) 

Priority: B 

(NOTE: According to Ehrlichman, in March of 1973 he 

had a discussion with the President on the Ellsberg burglary 
and on the need for security. (Ehrlichman TR:5919-5920)) 

Dean states that around March 4 or 5 he told Ehrlichman 
he thought it would be difficult to win a court test of 
executive privilege regarding Dean's communications with 
Nixon because Dean seldom met with Nixon and had very few 
conversations which could be protected. Following this 
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7/7/5 


3/3/73 

3/10- 

3/11/73 

3/13/73 


conversation with Khrlichran, Dorn f.njsn ),:• acting and 
falking with Ml vm with iiuo.ooslug o u.ey, a i: Miaou 1 s 
request. (T3:?320 -21) 

Cn March 3, Doan and the P: eslucnt rei: and discussed 
executive privelege guidelines, re so Ivlng flat they should 
cover format as well as current Whits House employees. 
(E’diibit 70A) 

Priority: 3 


on Kerch / dealt with Gray’s po, ~ . .r/ ! : fo a i he Jhu'.i W a 

Committee. The President was critical of Gray, and in- 
structed Dean to tell the. Attorney General to cut off Gray 
from turning over any fn< i. her Watergate reports .to the 
Judiciary Cosaaittee . (0 an "3:994-93) 

The White House si.ate.uioiit is that Dean .-gain tol.d the 
President the White was clean. (Exhibit 70A) 

Exhibit 10?., a tape recording of a conversation between 
Gray and Ehrlichman on 3/7 or 3/8, indicates that Dean and 
Ehrlich, "e had pr .-i ou.ly discussed Dean's meting 'with i.he 
President. 

Priority: 3 

Dean states that this meeting again dealt with Gray's 
providing files to the Judiciary Committees; the White 
House .indicates the President asked at this time ..Wo Cher 
Chapin had assisted Segretti and had been told he had not. 

(Dean 3:996; Exhibit 70A) 

Priority: B 

Oil March 10, the President phoned John Dean regarding 
the issuance of a statement on executive privilege. This 
was issued on March 12. (3:995) 

Priority: A (JDE and CCC) ; B (Dean) 

At this meeting between the President and Dean, with 
Haldeman present for part of the conversation, Dean testi- 
fied executive privilege was discussed, and that he had 
told the President of the money demands of the convicted 
Watergate defendants. The President commented that $1,000,000 
should be no problem, and asked who was primarily responsible 
for such demands. 


34-966 O - 74 - pt. 1 - 22 
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Page 19 


3/14/73 


3/15/73 


The President also iunfiored that Hunt had keen 
executive cl/wency , ’ and that he had discussed 

the -.latter with Colson and Khrllohuian .. (Dean 3:995) 

Priority: A-l 

The President and Dean discussed upcoming press 
conference and the Issue of executive privilege. The 
President also raised the question of how to get Eon 
Ziegler off the hook on Watergate related questions. 

0>aw- -3:996) 

Priority: A 

Following a press conference, the President met x^.ith 
Deair c?,nd »looro. They discussed the press conference and, 
according to White House accounts, resolved to use '’separa- 
tion of powers’ 1 rather chan executive privilege terminology 

(Exhibit 70A) ■ 

Priority: B 

(Note ’ that 3:00 P . M . to 4:47 P . M . nee t i n g s ho u Id be 

on March 1.5 rather than l'u rch 16) 

Priority: A 


continued 



J 

f 

/ 



323 


Pa S a 20 
3 / 1 * 5/73 


3/17/73 


3/19/73 


(3/19-22/73) 


7;bo THiite House indicates the President net xrith Penn 
and v«*. Iterated hi s opposition to the use of •■■w F;‘f fr’.:s 
’.y the .Tn. Wei ry Co- rvltto.o. He nl.ro stiver : ;■ n.vm'n report 
he ; een .a v-vied. by e:i n «: f I.JsvT I: ; Dean irj'b’c.?: . .1 .•;••;> •iufciricly 
release of a • ‘it ten r. ,.n!: * * *-5* , *l: prejudice the rights of 
innocent people. 

In his statement, "Ran described this Meeting as dis- 
cussing with Ziegler matters to he followed up on after Che 
previous ’ay * s press oonf or one e . (Exhibit 70A; 'Vaa --3: 996) 

Priority: A (Colson call) 

3 (remainder) 

Dean describes this nesting as a relaxed , rambling 
r.ojw rsetion (3 : •-: ':) ; the White ”ouso ixurvirates several 
topics discussed. Accord *.n.g to rxhihit 70A, preparatory to 
this nee ting, the President had -made a note on a press 
survey containing an article alledging White House involve- 
ment for follow-up. At the meeting, Penn suggested again that 
they bring out ID'S?) bugging and the President and RJ.eind ienst 
had advised him again a t it. Several names were discussed, as 
possibly subject to attack; Colson, Haldenan, Ehrlichman , 
Mitchell, and Dean, himself. The President asked Dean point 
blank if he knew about the planned break-in in advance; 

Dean said Ho, there was no actual White House involvement 
regardless of appearances except possibly Str&chan. Dean 
told the President, Hagrnder had pushed Liddy hard, but 
that ’’uldcimn ins not involved. The President wanted 
Kaldeman, Ehrlichman, and Dean to talk to the Committee, 
and Dean resisted. 


It was also at this meeting, according to both the 
White House surriary and President Nixon’s S/15/73 statement, 
that Nixon first learned of the plumbers’ break-in to the 
office of Ellsberg’s psychiatrist. Dr. Fielding. 

Priority: A 

Senator Ervin appeared on Face the Nation, accusing 
Dean of hiding behind Executive Privilege. At this 
meeting, it was discussed x-zhat an appropriate response to 
the Judiciary Committee’s questions might be. (Exhibit 70A; 
3:997) 

Priority: B 

^On March 19, 1973, Paul O’Brien came to Dean’s office 
and said that Hunt x/anted 72,000 for living expenses and 
$50,000 for attorney’s fees or he would reveal the seamy 
things Hunt had done for Ehrlichman at the White House. 

Tean told Ehrlichman who instructed Dean to call Mitchell. 

On ?!arch 21 or 22, Mitchell told Ehrlichman that Hunt was 
taken care of properly. (Dean Exec. Sess. 118-119)} 
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Page Z 1 

3/20/73 Dean states he discussed with the President drafts of a 

response by Dc;va to the Judiciary Cowait tee, and later, wet 
vitli hia on the same subject . In a phone conversation later 
this day, Deem testified he told the President he wished to 
neet v;ith Iiin as soon as possible, because he did not fully 
realize all the facts and the implications of they© facts for 
the White House. 

"he White House details a nee ting which was a discussion 
of HUc’ all's prohlo vs, Vnsco, and Gurney's press conferea.ee. 

'• a • =.' • at .".'d ‘'core e-yreeJ t’-at the whole investigation 
•should he made public; later that day, the President called 
Dean and was reassured that there was "not a scintilla of 
evidence” to indicate white House involvement. Dean suggested 
at this tine that he give the President a more in-depth 
briefing on what had franco bred. (Dean 3:997-593; Exhibit 70A) 
Priority: A 

3/21/73 Dean net with the President on the morning of March 21. 

According to Dean, his purpose in this meeting was to give 
the President "a full report of all the facts that he knew and 
explain to him what he believed to he the implication of those 
facts." He told the President there was a cancer growing in 
the presidency and that if it were not removed, the President, 
himself, would he killed by it. Dean discussed the planning of 
the Watergate affair and its implementation. He discussed the 
January and February planning meetings, and mentioned he 
had informed Holdeman of then and received instructions from 
him. to have nothing to do with the project. He said that Colson 
had put some pre-Wa ter gate pressure on Mag ruder relating to 
the operation, but that he did not have the facts as to the 
degree of pressure. He said he was not sure if Mitchell had 
prior knowledge of the break-in, but that he had been told 
that both Mitchell and Haider van (through Strachan) had 
received wire-tap information. 

Dean then recounted "the highlights of the cover-up." 

Ke said that he, Ehrlichman, Halderaan, Mitchell, and 
Kalmbach had been involved in raising and paying money to 
the defendants to achieve their silence. He said that the 
money-demands from the defendants, especially Hunt, were 
increasing, and that Hunt was threatening to reveal the 
"seamy things ... he had done for the White House" if his 
requirements were not met. Dean told the President that 
Kagruder had committed perjury before the Grand Jury with 
Dean's assistance. He stated that more money and more 
perjury would be required "to perpetuate the cover-up". After 
Dean made this presentation, Kaldenan came into the 
President's office. (Transcript 2325-2334.) 
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^age 22 

3/2 t/H Veman’s of tVs ; .Ming (after biv,»;?>v; a 

I'.ooti: -- . tape «'J: the ro:v/.'*r . ,5 : ' <• 0 Is s v ; ^ cnnl 7 y «•! I CCr?:anc 

("Vn yrbf f*U?. 15) ns Is ihe "Mto '-Vno (•*■ d«lbit 

70A) . 

At a second meeting on the afternoon of the 21.vt, the; 
President not with Dean , I'aWofflSrt , I'icjlcv and HbivVIc’v'.un. 

Dean testified that he told the President that Doan, dalr.o: vtn , 
and Phrlichman ’'./ere nil ini let able for obstruction of justice". 
”e raid it res ’'O longer possible to perpetDat:.* 1 * ' ■ up 
.•;:<! that he non Id o longer participate in 't. ( V- ... ■ lot 
234-35) 

The versions of the ranting prepared by "a id or an and 
the "’rite House, again conflict ri.th Piv-n ' s account. 

(^aldenan— Trav-nc.r ipt: 5/ if • !.-3, :AjO; *t •') 

Priority: A 

3/22/73 The President met with Hal deman, Ehrlichman, Mitchell, 

and Dean. Dean describes the discussions almost exclusively 
devoted to the question of how to deal with the Ervin 
Committee; he held it as a further indication that there 
would be no effort to stop the cover-up from continuing. 

(Dean 3:1001-1002) 

It was also on 3/22 that Cray, testifying before the 
Cerse.te Judiciary Committee, stated that Dean had "probably 
lied ,: . 

Priority: A 

3/23/73 McCord wrote a letter to tlie Court, charging perjury, 

political pressure and the involvement of others in the 
’’a.tc-r gate case. The President sent Dean to Camp David to 
prepare a report of his investigation. 

Priority: A 

(3/24/73 to (After Dean had spent a weekend at Camp David without 

4/15/73) preparing a report, the President turned to Ehrlichman and 

Mitchell, while making inquiries of others. By mid-April, 
he had received both reports: he turned all information over 
to Henry Petersen and ordered all staff to testify before 
the Grand Jury. (President 8/15/73 statement)) 

(*3/28/73) (Dean, at Haldeman’s insistence, met with !lagruder and 

Mitchell. They asked how he planned to handle the meetings 
of 1/27 and 2/4, stating that if he testified differently from 
their earlier testimony, it would cause problems. Dean did not 
agree to corroborate their accounts. (Dean 3:1000-1007)) 
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?a»e 23 
(3/30/73) 


6/1/ 73 


(.'i/3 to 
6/7/73 ) 


(4/5/73) 


( 4/5 to 
4/15/73) 


( 4/6/73) 


(4/6/73) 


4/10 to 
4/13/73 


(After it ho can a obvious that roan would. not prepare a 
report of his Investigation, the President directed 
Fbrliclinian to investigate, commenting that 11: ‘ .'is evident to 
M i that Doan ’hv.s Is the i:h* r> • > to M«s ....'! s v:!. 

( 7 7-1 fohv*nn ONC Deposition 134 onidont 3/ 13// 3 


(’this is the only conversation with Colson, Between 3/21/73 
,-md 4/1 2/73. vote that Hunt received $60,000 during this 
period, which ho deposited on 4/4/73. (It is unlikely this 
nesting will be on tape, as it apparently took place in 
San Clemente.) 

Priority: A 

(})hrlich.: 'a discussed job possibil ities with 7 kit t Byrne, Jr., 
Judge in the Fllsberg case.} 

(pray withdraws his nomination as director of the PF-T.'N 

(hiring the April 5-15 period, Nhrlichwan conducted 10 
interviews pursuant to Nixon request he investigate Uhite 
House people involved in Watergate. On April 5, at San 
Clemente, O’Brien told ?)hr.lic!nan about the planning of the 
Watergate Freak-in: Ehrlichnan then informed Nixon. 

(Ehrlichnan transcript: 5701-5782: 5875)) 

(On 4/6/73, Phrlichman net with Halnbach to discuss 
Halnhach’ s testimony regarding the raising of money for the 
T > ter pa to defendants. Following this meeting, it is likely 
Ehrlichnan 'could have discussed Kalnbnch and his activities 
with the President.^) 

(bean told Silbert about documents given to Gray, which 
Gray had denied receiving. Petersen subsequently discussed this 
with the President, indicating to bin that Gray’s position was 
untenable. (Petersen interview)) 


On April 2, Dean’s attorneys went to the government 
prosecutors and told then Dean was willing to cone forward 
with everything he had on the case. 

On the morning of .April 8, Dean contacted h’a Iceman (then 
in California) and told him that he was going to neet with the 
prosecutors that day. That afternoon, after seeing the 
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Page 24 

4/10 to 
4/ 1-773 

continued 


4/14/73 


4/15/73 


4/15/73 



prosecutor? , Dean net with ra.V«er'.an cud Ehrlicliman in 
ICkrlichnnn’r; office. The following day, April 9, Dean net 
with ' r itche.1.1 and told him he vas plav-oing to testify fully 
and h : .>n,-otlv. 

Throughout the week , Doan net with Maldenan and D-hrlichman. 
A strategy appeared to be developing to parti.ally uncover the 
cover-up: to have Mitchell step forward. 

On April 13, Ani l -.-i a d • h>-lichnan infer :ed Dean that 
Col. .on had developed n >1. n to *n .oka . Iitchc.ll out*: they vers 
cynical about Colson’s position and felt he was scrambling to 
protect h5.rvso.lf . (Doan 3:1009 -1013) I.t. is likely that these 
natters were th.e subject of, or referred to, in conversations 
the President had v5.th ch-' , :e-n..v’es during this period. 

Priority: A 

On April 14, Ehrlichnan, at a meeting with TTaldcnan and the 
President, had presented a theory of the Watergate affair. 

Based on hearsay evidence, it held that Mitchell, Hagruder , 
and Dean were involved. The President said to set up a meeting 
with these three and to tell them that they were not serving the 
President if they were not telling the truth. 

Haldcman and Ehrlichnan couldn't reach Dean, were told by 
Mitchell that his conscience was clear, and heard from 
Kagruder that he had just told the whole story to the U.S. 
Attorney. ITaldeman and Ehrlich’ '.an returned to trie President’s 
office and told him this. The President expressed concern 
(JTaldeman interview 6/14/73, p.12). 

Priority: A 

On April 15, 1973, Mixon net with Dean who testified that, 
inter a.lia, the President told him that he had been joking when 
he said that he approved the raising of $1 million for the 
Watergate defendants; that he had been foolish to have discussed 
Executive Clemency with Colson; moreover, Dean told him about 
his meetings with the U.S. Attorney’s office. On this date, the 
President had several meetings with Ehrlichnan, both before 
and after the significant Dean meeting. At one of these 
meetings, the destruction, by Gray, of certain documents was 
discussed. (Haldeman DUC Deposition 5/25/73, 254-255) 

Priority: A 

Following a meeting with Petersen and the Watergate 
prosecutors, Kleindienst contacted and met with th.e President 
on April 15. Then, and at a meeting later tliat day with the 
President and Henry Petersen, they discussed Itagruder ' s 
testimony and the findl.ngs of the prosecutors. Th.e serious 
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Page 25 

4/15/73 

continued 


4/16/73 


4/16/73 


4/17/73 


4/1.3/73 


4/19/73 


4/19/73 to 
4/29/73 


involvement of the White Mouse staff in the Vat create affair, 
and in subsequent investigations, led Klcindicr.st to remove 
himself from the case. Petersen was given responsibility for 
the investigation. 

Priority: A 

Between meetings with -Vildoman and Ehrliclvnan, the 
President asked Dean to sign two incriminating letters of 
resignation. Dean refused to do no. (Doan 3:1917-1013) 

Priority: A 

The President called Peterson and said Dean had claimed he 
had been granted immunity; questioned Petersen on the subject 
and indicated he had the Dean call on tape. (Petersen interview) 
Priority: A 

The President announeod he had learned on March 21 of 
new factors in the investigation, and that new inquiries were 
underway. 

The President net almost continually with his 
top staff. 

Priority: A 

On April 18, 1973, Nixon learned that the Justice 
Department had interrogated (or was planning to interrogate) 

Punt about the Fielding break-in. At that time, Nixon directed 
Petersen to stick to the Watergate investigation instead of 
T'ational Security natters. 

(Nixon-NYT 3/16/73 ?) 

Priority: A 

On April 19, Moore told Nixon Dean had sham Moore a 
list of White House personnel who possibly could be indicted. 
Moore specifically told Nixon Ehrliclman night be involved 
in the Ellsberg case. (Moore — transcript: 3843-3346) 

Priority: A 

During this period, the President had his first meetings 
with Petersen and Wilson, and made his decision to ask for the 
resignation of Dean, Haldeman, and Fhrlichman. 

On the 25th, at the urging of lileindienst , the 
President rescinded his previous orders and allowed Petersen 
to disclose the plumbers* break-in. 

It was also during this period that Kalmbach testified to 
the Grand Jury. All these conversations are likely to relate in 
whole or in part to such Watergate-related topics or events. 
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Page 26 


4/27/73 


4/30/73 


6/4/73 


7/9/73 to 

7/11/73 

9/29 to 
10/1/73 


11/15/73 to 
11/17/73 


According to Bull, the* first rooties t to review 
presidential tapes came April 22, 1973. At th.-it time 
Haldenan emerged from ?-Ji:'on*s office and itv 1 leafed he would 
like access to a series of the recordings, (■hill— -3. C. 
Hearings 373-300) 

Priority: A 

Gray attempted to reach Wixon to tender his resignation; 
spoke instead to J’igby who said he would relay the message 
to Nixon, ITaldeman and FJnrlich-i.'it*. 

(Gray— transcript : 714 1-42) 


1 la Idem an, Ehrlichrian , Dean and Xleindienst resign. 

Hal- "bach and Heboso discussed Gracnspun ? s charge 
regarding a $100,000 contribution from -Toward Hughes. 
Priority: A+ 

On June 4, 1973, for 10 to 13 hours, ending around 10:00 
p.m. , the President listened to various Watergate tapes. If 
he did not use earphones, we could have a tape of important 
White House tapes. Even if he did use earphones, he may well 
have made relevant remarks, i.e., "get me the April 15 tape". 
Priority: A+++ 


rial den an given tape of 9/15/72 meeting, as well as 
several others. (Haldeman transcript: 6563) 

Priority: A 


On September 29, 1973, Hiss Hoods began transcribing the 
Presidential tapes. At this time, the President listened to 
part of one tape. 

October 1 was the day on which Hiss Hoods informed the 
President she had, in some manner, caused a gap in the 
significant recordings. (None of these conversations should 
be on tape.) 


This was a period during which the White House maintains 
the President, Buzhardt, et al, first realized that the June 20, 
1972 tape of Kaldeman’s neeting with the President (which 
contained an lS-minute gap) was, in fact, a subpoenaed tape. 

The President supposedly summoned Hr. Bull and Hiss Woods on 
November 15 and questioned each regarding their role in 
the erasure (none of these conversations should be on tape). 





IV. Relevant Pleadings of Selected Court 

Actions 
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8AM J. ERVIN, JR., N.C., CHAIRMAN 
HOWARD H. BAKER, JR.. TERM.. VICE CHAIRMAN 
HERMAN E. TALMAoGE, GA. EDWARD J. GURNEY, RA. 
DANIEL K. INCUYE, HAWAII LOWELL P, WCTCKER, JR^ CONM. 

JOSEPH M. MONTOYA, N. MEX. 

SAMUEL DASH 

CHID* COUNSEL AND ST AFP DIRECTOR 
PASO D. THOMPSON 
MINORITY COUNSEL 
RUFU3 U EOMISTSH 
CKPhTY COUNSEL 


'jliOmieb £biai e& ^bencde 

SELECT COMMITTEE ON 
PRESIDENTIAL CAMPAIGN ACTIVITIES 
(PURSUANT TO 3. RES, », MO CONQRESS) 

Washington, D.C. zosio 


May 7, 1973 


The Honorable Richard G. Kleindienst 
Attorney General 
Department of Justice 
Washington, D.C. 20530 

Dear Mr. Kleindienst: 

Enclosed please find Notice of Application for Order Conferring 
Immunity and Compelling Testimony of G. Gordon Liddy in conformance 
with Title 18, United States Code, Sections 6002(3) and 6005. 

The Senate Select Committee requests that you waive the ten 
day notice provided for in the Statute as well as the additional twenty 
day period which the Statute also permits you to request on receipt of 
Notice by the Select Committee. 

If you are agreeable to this request of the Select Committee, I 
would appreciate your sending a form of Waiver of the Notice under 



cc: 

Henry E. Petersen 
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United states distric court 
FOR THE DISTRICT OF COLUMBIA 


In the Matter of the Application of 

UNITED STATES SENATE SELECT 
COMMITTEE ON PRESIDENTIAL CAMPAIGN 
ACTIVITIES 


Misc. No. 70-73 


NOTICE OF APPLICATION FOR ORDER CONFERRING IMMUNITY 
AND COMPELLING TESTIMONY OF WITNESS 

TO: ATTORNEY GENERAL, UNITED STATES DEPARTMENT OF JUSTICE, 

Main Justice Building, 10th and Constitution Avenue, 
N.W. , Washington, D.C. 20530 

PLEASE TAKE NOTICE that on the 17th day of May ; 
1973, at 10:00 a.m. or as soon thereafter as counsel may be 
heard, in the courtroom of the Honorable John J. Sirica, Chief 
Judge, United States District Court, District of Columbia, 
located in Courtroom No. 2, United States District Courthouse, 
Third and Constitution Avenue, N.W., Washington, D.C. , the 
undersigned, acting on behalf of the Select Committee on 
Presidential Campaign Activities of the United States Senate, 
will apply to the Court, pursuant to the provisions of 
Title 18, United States Code, Sections 6002(3) and 6005, 
for an order conferring immunity upon and compelling 
G. Gordon Liddy to testify and provide other information in 
an inquiry conducted by said Committee. 



nef Counsel 

Senate Select Committee on 
Presidential Campaign Activities 


Dated this 7th day of 
May , 1973 
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assist**** Attorney General 
Criminal Division 

^Bcpartituni of Hfusitte 

pjaaljinginn 2U53Q 

May 10, 1973 


Mr. Samuel Dash 
Chief Counsel 

Select Committee on Presidential 
Campaign Activities 
United States Senate 
Washington, D. C. 20510 

Dear Sam: 


This is in response to your letter of 
May 7, 1973, with which you enclosed Notices of 
Application for Orders Conferring Immunity and 
Compelling Testimony of Witnesses G. Gordon Lidd y, 
Virgilio Gonzalez, Eugenio Martinez, Frank Sturgis 
and Bernard Barker in conformance with Title 18, 

U. S. Code, Sections 6002(3) and 6005. 

As you know, 28 C.F.R. 0.176 delegates to 
the Assistant Attorney General, Criminal Division, 
the authority vested in the Attorney General by 
Section 6005 of Title 18, U. S. Code. Pursuant to 
that delegation, I hereby waive the notice provision 
of 18 U.S.C. 6005(b)(3). 

Enclosed are formal waivers for each of 
the above named witnesses. 

Furthermore, I will not apply for the 
issuance of orders for deferral of the orders for 
which you are applying with respect to these 
individuals. 



ElENRY E. PETERSEN 
Assistant Attorney General 
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


In the Matter of the Application of ) 

) 


United States Senate Select ) 

Committee on Presidential ) 

Campaign Activities ) 

) Misc. No. 

For an Order Conferring Immunity ) 


and Compelling Testimony of Witness ) 
) 


ACKNOWLEDGEMENT OF SERVICE AND WAIVER OF DELAY 

\ 

Now comes Henry E. Petersen, Assistant Attorney 
General in charge of the Criminal Division of the Department 
of Justice, appearing herein pursuant to the authority 
vested in him by 18 U.S.C. 6005, and 28 C.F.R. 0.176, and 
acknowledges service on May 7, 1973, of notice by the 
Select Committee on Presidential Campaign Activities of 
the United States Senate, of its intention to request an 
order or orders requiring G. Gordon Liddy to give testimony 
or provide other information at a proceeding before it; and 
said Henry E. Petersen hereby further waives the ten-day 
delay provided by 18 U.S.C. 6005(b) (3). 


// 


of 


J 


Assistant Attorney General 

V 


rated this 10th day 
of May, 1973. 
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


In the Matter of the Application of 

UNITED STATES SENATE SELECT; 
. COMMITTEE ON PRESIDENTIAL : 
"CAMPAIGN ACTIVITIES 


Misc. No. 70-73 


APPLICATION FOR ORDER CONFERRING IMMUNITY UPON AND 
COMPELLING TESTIMONY AND PRODUCTION OF INFORMATION FROM 
G, GORDON LIDDY ' 


The Select Committee on Presidential Campaign Activities of the 
United States Senate, by its Counsel, hereby applies to this Court for an 
order conferring immunity upon and compelling G. GORDON LIDDY (the 
’’Witness'*) to testify and provide other information before this Committee 
pursuant to the provisions of Title 18, United States Code, Sections 6002 
and 6005. In support of this application the Committee states: 

1. The Select Committee on Presidential Campaign Activities, 
pursuant to Senate Resolution 60, Section 1(a), 93rd Congress, 1 st 
Session, is inquiring into the extent, if any, that illegal, improper, or 
unethical activities were engaged in by any persons, acting individually or 
in combination with others, in the Presidential election of 1972, or any 
campaign, canvass, or other activity related to it. 

2. The Withes s will be subpoenaed to appear before this Committee 
during hearings that will be held in the near future. 

3. It is anticipated that the Witness will invoke his Constitutional 
privilege against self- incrimination and refuse to testify or provide other 
information relating to his activities that come within the scope of the 
investigatory authority established by Senate Resolution 60. 

4. This Application has been approved by an affirmative vote of all 
seven members of the Select Committee as attested to by the Certification 
of Samuel Dash, Chief Counsel, Senate Select Committee on Presidential 


34-966 O- 74 - pt. 1 - 23 





338 


Campaign Activities. The Certification is attached hereto as Exhibit 1. 

5. Notice of an intention to request this order was given to the 

Attorney General's designate of the United States as required by Title 18, 

U.S. C. % 6005(b)(3) on May 7, 1973, as attested to by the Certificate of 

Service attached hereto as Exhibit 2. The Attorney General's designate 

has acknowledged service of this notice and has waived his statutory right 

to a ten day waiting period between notification and request for the order 
s 

provided for in s 6005(b)(3), as indicated by the documents attached hereto 
as Exhibit 3. The Attorney General's designate has also stated that he will 



Select Committee on 
Presidential Campaign 
Activities 



James Hamilton 


Assistant Chief Counsel 



Ronald D. Rotunda 
Assistant Counsel 
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DANIEL K. SNCWJ * HAWAII LOWELL f*. W(KK, 

M. MO-T .1*. H. MGX. 

SAMUEL DASH 

CHI V COUNSEL AND UTAEP DMSCTOH 
FRED D. THOMPSON 
MINORITY COUNSEL 
HU PUS L. EOMISTEH 

DEPUTY COUHK1, 


'jHCnzicb Jtbicdes J&emsiis 


SELECT COMMITTEE ON 
PRESJQENT1AL CAMPAIGN ACTiViTIfiS 
(pursuant to *. RES. u, no conomm) 

Washington. D.C. 20510 


CERTIFICATION OF VOTE 

I, Samuel Dash, Chief Counsel of the Select 
Committee on Presidential Campaign Activities of the 
United States Senate, do hereby certify that the APPLICA- 
TION FOR ORDER CONFERRING IMMUNITY UPON AND 
COMPELLING TESTIMONY AND PRODUCTION OF IN a 
FORMATION FROM the Witness filed pursuant to the 
provisions of Title 18, United States Code, Sections 6002 
and 6005 was approved by a unanimous vote of the seven 



EXHIBIT 1 
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IK,, TtNN . VICE CHAIRMAN 


HSRMAN E. TALMASnE. OA. tOWARO J. GURNEY. FLA. 
DANISH K. iNCAJYE, HAWAII LOWEU. F. WEiCXKJt, 6B NW . 
JOSSPH M. MOfVTOfA. N, WEX. 


SAMUEL. DASH 

CHlV counsel- ANO STARR DIRECTOR 
FRCO O. THOMPSON 
MINORITY COUNSEi. 

NUPU3 1— CDMI3TGM 

OkFUTY COUNSEi. 


3C«Heb d&icdes JSbe-.'iaia 

SELECT COMMITTEE ON 
PRESIDENTIAL CAMPAIGN ACTIVITIES 

(PURSUANT TO 8. RKO. M, 1)0 CONORS®*) 


Washington, q.C. zQoio 


CERTIFICATE OF SERVICE 


I, Samuel Dash, do hereby certify that on the 
day of May, 1973, I served a notice of our intention to seek an 
order conferring immunity upon and compelling testimony and 
production of information from the Witnesses, upon the 
Honorable Richard Kleindienst, Attorney General of the United 
States and Henry Peterson, his designate, by having said notice 
hand delivered to him at his office, located in the Main Justice 
Building, 10th and Constitution Avenue^JSLW. , Washington, D.C. 
A copy of this notice is attached'to this^Certificate of Service. 





, Samuel Dash 
Chief Counsel 


May // 1973 


EXHIBIT 2 
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UNITED STATES DI3TRI Y COURT 
FOR THE DISTRICT OF COLUMBIA 


In the Matter of the Application of 

UNITED STATES SENATE SELECT 
COMMITTEE ON PRESIDENTIAL CAMPAIGN 
ACTIVITIES 


Misc. NO. 70-73 


NOTICE OF APPLICATION FOR ORDER CONFERRING IMMUNITY 
AND; COMPELLING TESTIMONY OF WITNESS 

TO: > ATTORNEY GENERAL, UNITED STATES DEPARTMENT OF JUSTICE, 

Main Justice Building, 10th and Constitution Avenue, 
N.W. , Washington, D.C. 20530 

PLEASE TAKE NOTICE that on the 17th day of May ; 
1973, at 10:00 a.m, or as soon thereafter as counsel may be 
heard, in the courtroom of the Honorable John J. Sirica, Chief 
Judge, United States District Court, District of Columbia, 
located in Courtroom No. 2, United States District Courthouse, 
Third and Constitution Avenue, N.W., Washington, D.C.,the 
undersigned, acting on behalf of the Select Committee on 
Presidential Campaign Activities of the United States Senate, 
will apply to the Court, pursuant to the provisions of 
Title 18, United States Code, Sections 6002(3) and 6005, 
for an order conferring immunity upon and compelling 
G. Gordon Liddy to testify and provide other information in 
an inquiry conducted by said Committee, 





if ef Counsel 

Senate Select Committee on 
Presidential Campaign Activities 


Dated this 7th day of 
May , 1973 
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


In the Matter of the Application of 

UNITED STATES SENATE SELECT 
COMMITTEE ON PRESIDENTIAL 
CAMPAIGN ’ACTIVITIES 


Miac. No. 70-73 


MEMORANDUM OF POINTS AND AUTHORITIES IN SUPPORT 
OF APPLICATION FOR ORDER CONFERRING IMMUNITY UPON 
AND COMPELLING TESTIMONY AND PRODUCTION OF IN- 
FORMATION FROM BERNARD BARKER, EUGENIO MARTINEZ, 
FRANK STURGIS, VIRGILIO GONZALES, AND G. GORDON 
LIDDY. 


The Select Committee on Presidential Campaign Activities of 


the United States Senate has applied to this Court for an Order conferring 

immunity upon and compelling Bernard Barker, Eugenio Martinez, Frank 

Sturgis, Virgilio Gonzales and G. Gordon Liddy to testify and provide 

other information before the Committee pursuant to the provisions of Title 

18, United States Code, Sections 6002 and 6005. 

These sections, in pertinent part, provide: 

•'Section 6002. Immunity generally. 

"Whenever a witness refuses, on the basis of his 
privilege against self-incrimination to testify or 
provide other information in a proceeding before 
or ancillary to — 

* * * 

i , 

"{3} either House of Congress, a joint committee of the two 
Houses, or a committee or a subcommittee of either House 
and the person presiding over the proceeding communicates 
to the witness an order issued under this part, the witness 
may not refuse to comply with the order on the basis of his 
privilege against self-incrimination; but no testimony or other 
information compelled under the order (or any information 
directly or indirectly derived from such testimony or other 
information) may be used against the witness in any criminal 
case, except a prosecution for perjury, giving a false state- 
ment, or otherwise failing to comply with the order. " 



343 


Page 2 

"Section 6005. Congressional proceedings. 

"(a) In the case of any individual who has been or may 
be called to testify or provide other information at any 
proceedings before either House of Congress, or any 
committee, or any subcommittee of either House, or any 
joint committee of the two Houses, a United States district 
court shall issue, in accordance with subsection 
(b) of this section, upon the request of a duly 

authorized representative of the House of Congress or the 
Committee concerned, an order requiring such individual’ 
to give testimony or provide other information which he 
refuses to give or provide on the basis of his privilege 
against self-incrimination, such Order to beco.me effective 
as provided in section 6002 of this part. " 

"(b) Before issuing an order under subsection (a) of this 
section, a United States district court shall find that -- 

* * * 

"(2) in the case of a proceeding before a committee or 
a subcommittee of either House of Congress or a joint 
committee of both Houses, the request for such an order 
has been approved by an affirmative vote of two-thirds of 
the members of the full committee; and 

"(3) ten days or more prior to the day on which the 
request for such an order was made, the Attorney General 
was served with notice of an intention to request the order. 

"(c) Upon application of the Attorney General, the United 
States district court shall defer the issuance of any order 
under subsection (a) of this section for such period, not 
longer than twenty days from the date of the request for 
such order, as the Attorney General may specify. " 

As the exhibits attached to the present Application indicate, the 

procedures required by Section 6005 have been met. All seven members 

of the Select Committee have approved this Application. Moreover, the 

Select Committee, through its Counsel, has notified the Attorney General’s 

designate of its intention to request the instant order. The Attorney , 

General’s designate has acknowledged notice and has waived his right to ten 

days delay between notice and request under Section 6005(b)(3), as well as 

his right to further deferral of the order pursuant to Section 6005(c). 
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Because the requirements of Section 6005 have been complied 
with, the attached order should be entered. 


Respectfully submitted, 

jCxj? 

Samuel Dash 
Chief Counsel 
Select Committee on 
Presidential Campaign 
Activities 


May^l973 


'James Hamilton 
Assistant Chief Counsel 

Ronald. D. Rotunda 
Assistant Counsel 
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


In the Matter of the Application of 

UNITED STATES SENATE SELECT 
COMMITTEE ON PRESIDENTIAL 
CAMPAIGN ACTIVITIES 


Misc. No. 70-73 


ORDER CONFERRING IMMUNITY UPON AND COMPELLING 

TESTIMONY AND PRODUCTION OF INFORMATION FROM 
' G. GORDON LIDDY. 

The United States Senate Select Committee on Presidential 
Campaign Activities, having made written application for an order con- 
ferring immunity upon G. Gordon Liddy and compelling him to testify and 
provide other information before it, pursuant to Title 18, United States 
Code, Sections 6002 and 6005, and on Court finding that all procedures 
specified by 6 6005 have been duly followed, it is hereby this day of 
May, 1973. 

ORDERED that the said Witness in accordance with the 
provisions ofTitle 18, United States Code, section 6002 and 6005, shall not 
be excused from testifying or providing other information before the Select 
Committee on Presidential Campaign Activities on the ground that the 
testimony or other information sought may tend to incriminate him. 

AND IT IS FURTHER ORDERED that the said Witness appear 
when subpoenaed by said Committee and testify and provide such other 
information that is sought with respect to the matters under inquiry by 
said Committee. 

AND IT IS FURTHER ORDERED that no testimony or other in- 
formation compelled under this ORDER (or for any other information directly 
or indirectly derived from such testimony or other information) may be used 
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against the Witness in any criminal case, except a prosecution for perjury, 
giving a false statement, or otherwise failing to comply with this ORDER. 


United States District Judge 
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2, the ««iersi®a®S» fio heresy certify that ea tfca 11th day or i~y, i 
served a copy of the attached dacoacsta ca the Hoaorceie Kichard C-. Hie; 

At tors ey Ceaeral of tha edited States osd Eesry S. Petersaa, his deei^tats, 'ey 
!iavio3 cold papers hood delivered to his office, located ia the iiais fustic? 
Sulldiag, 10th asd Ccastitatica Avesuo, S.v.’., Was hiagtoa, 3.C, 





CERTIFICATE OF SERVICE 


I, the undersigned, do hereby certify that on the 11th day of Ma 
1973, I served a copy of the attached documents on Thomas A. 
Kennelly, Esq., attorney for G. Gordon Liddy, 819 H Street, N.W 
Washington, D. C. 20006, by depositing same in the U. S. Post 
Office, postage prepaid. 
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Hmteb States isistrict Coact !'ay/{<? j 9 % 

For The District of Columbia*'-- £ OAVEY, Clerk 

IN RE: SENATE SELECT COMMITTEE ON ) 

) MISC. NO. 70-73 

i PRESIDENTIAL CAMPAIGN ACTIVITIES ) 

(George Gordon Liddy) 


TRANSCRiPT OF PROCEEDINGS 


Wednesday, May 16, 1973 
(Immunity) 
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NICHOLAS SOKAL 
OFFICIAL REPORTER 
4300- F U. S. COURTHOUSE 
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


IN RE: SENATE SELECT COMMITTEE ON ) 

) KISC. NO. 70-73 
PRESIDENTIAL CAMPAIGN ACTIVITIES ) 


Wednesday, May 16, 1973 

The above-entitled cause came on for hearing on 
application by the United States Senate Select Committee on 
Presidential Campaign Activities for a Grant of Immunity In Re 
George Gordon Liddy, at 10:00 o'clock a.tn., before THE HONORABLE 
CHIEF JUDGE JOHN J. SIRICA. 

APPEARANCES : 

On Behalf of the Senate Select Conmittee: 

RONALD ROTUNDA, Esq. 

DAVID DORSEN, Esq. 

On Behalf of George Gordon Liddy: 

PETER MAROULIS , Esq. 
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210CEed_ikg_s 

(Mr. liddy is present in court. ) 


THE COURT : All right. 

MR. ROTUNDA: May it please the Court, my name is 

Ronald D . Rotunda, Assistant Counsel to the United States 
Senate Select Committee on Presidential Campaign Activities. 

On behalf of the Committee we are applying today for 
an order conferring immunity and compelling testimony from Mr. 

G. Gordon Liddy. Let the record reflect I am handing to the 
clerk the application. 

The application indicates that the witness will be 
subpoenaed by this Committee during hearings that will be held 
in the near future. The application also indicates by unanimous 
vote of the Senators of that Committee voted to apply for immunity 
for Mr. Liddy on May 2nd, 1973. The statutory notice to the 
Attorney General designate was givenen May 7, 1973, and on 
May 10 Mr. Petersen formally waived his right' to a ten day delay 
and also waived his right to request a further twenty-day delay. 

Vie served papers on Mr. Liddy’ s attorney. 

THE COURT: Mr. Maroulis. 

MR. MAROULIS: Good morning. Your Honor. 

On behalf of Mr. Liddy I an opposing this application 


and the opposition is based upon the Fifth Amendment to the 
United States Constitution. 

The Fifth Amendment portions which we rely on src.. fcv? o • 


The first part is: 
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"Ho person shall be held to answer for a capital or 
otherwise infamous crime unless on a presentment or indict- 
, ment of a grand jury." 

We submit to Your Honor that there is massive historical 
precedent that precludes requiring my client to appear before 
any body absent an indictment or presentment of a grand jury. 

And 1 intend to address myself to the historical precedents 
hereafter . 

The second portion of the Fifth Amendment that we 
rely on is : 

"Nor shall be compelled in any criminal case to be 
a witness against himself, nor be deprived of life, liberty, 
or property without due process of law." 

Regarding the decisions of this circuit the Court's 
attention is respectfully called to Frank vs United States , 

347 F.2 486; Jones vs United States , 342 F.2 863; and Powell v s 
United States 226 F.2 269. 

As to the historical argument I would like to, with 
the permission of the Court, take a few minutes and go through 
the historical argument that X have been able thus far to put 
together to bring before the Court. 

When the Constitution-makers drew up the Fifth 
Amendment, they were not articulating a privilege bestowed on 
the individual by the state; they were rather stating a right 
of the individual which was founded in a thousand years of carmen 
law history, ana which would thenceforth be formally protected 
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and guaranteed in this nation by the Constitution. 

The first clause of the Fifth Amendment states: 

"No person shall be held to answer for a capitol, or 
otherwise infamous crime, unless on a presentment or in- 
dictment of a Grand Jury. . ." 

That clause was seated on the very basis of our legal 
system which is accusatorial rather than inquisitorial; that is, 
no man is bound to accuse himself. 

Initially, England followed the ancient Germanic 
adversary procedure for determining innocense or guilt. Upon 
accusation proof of innocense could be established three ways: 

(1) by ordeal, wherein the accused would be miraculously 
untouched if innocent; 

(2) by compurgation, wherein friends or kindred of the 
accused and the accused himself would swear to his innocense; 

(3) or trial by battle, wherein the accused would be 
victorious if innocent. 

These irrational methods came to be replaced in the 
800’s and thereafter by an accusational system on the part of 
the state, and an inquisitorial system on the part of the church. 

From the 13th century to the end of the 17th century 
there was continual opposition to the inquisitional method. It 
was a struggle between common law and Rcmish procedure, the 
common law being basically accusitorial and the Roman law beirg 
inquis itor ial . 


34-966 O - 74 - pt. 1 - 24 
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la the 12 th century Henry II extended the old Frankish 
system of inquiry by neighbors, which was the begining of our 
grand and petit juries. At this time the accused had the Germanic 
right to the oath of purgation, or the oath of innocense, where by 
he showed his innocense with compurgators. In 1215 King John 
signed the Magna Charts, and Articles 38 and 39 have particular 
interest in this vein: 

Article 38 says: 

"Ho bailiff from henceforth shall put any man to 
his law upon his own bare saying, without credible 
witnesses to prove it." 

Article 39 of the Magna Charta says: 

"Ho freeman shall be taken or imprisoned, or disseised, 
or outlawed, or banished, or any ways destroyed, 
nor will we pass upon him, nor will we send upon 
him, unless by the lawful judgement of his peers, 
or by the law of the land." 

It would appear that these two articles articulate 
in writing for the first time the requirement of presentment 
which appears in almost every statute pertaining to legal pro- 
cedure during the next three centuries and which finally evolves 
into the first clause of the Fifth Amendment. That argument 
was stated by Circuit Justice iiisdem, speaking for the majority 
in DeLuna vs United States 308 F.2d 140. He recognized there 
that the germ of the Fifth Amendment is related to Article 38 
of the Magna Charta. 
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While these changes were talcing place in the civil lew, 
there were also innovations in the canon law. From 1198 to 1216 
Innocent III instituted the inquisitional system through a series 
of decretals outlining the ex officio oath procedure in which 
the church official had the power by virtue of his office to re- 
quire a person to answer truthfully upon his oath all questions 
put to him. The official was not to proceed against a person 
without reason, either common report or notorious suspicion. 
Cardinal Otto introduced this procedure into England in a consti- 
tution resulting from the Pan-Anglican Council of London in 1236. 

The civil courts began to abandon the old method of 
oath by compurgation or oath of innocense in favor of the more 
efficient method of the canon oath ex officio. At the same time 
the safeguards that Innocent intended were ignored in both the 
canon and civil courts resulting in widespread opposition to the 
procedure. Throughout the following 500 years of struggle 
against the ex officio oath, the grounds were essentially the 
same: people were opposed to judgement by an official rather 

than by their own grand jury of neighbors and peers. They were 
opposed to the interrogatory fishing expeditions which resulted 
when parties were questioned without proper presentment, that 
being contrary to the Magna Charts and contrary to the common 
law. They were opposed to a procedure which required a man 
to accuse himself, his family or his friends. 

During the 14th century there were repeated petitions 
to the King to prohibit the use of the oath. And as & result 
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Edward III issued several Important statutes, one of them re- 
lating to civil courts. 42 Edward III, Chapter 3 states: 

"No man shall be put to answer without presentment 
before justices, or matter of record, or by due 
process and writ original, according to the old 
law of the land. " 

Edward Ill's De Articuli Cleri incorporates a previous 
prohibition of Henry III, limiting the use of the oath by 
ecclesiastical courts to matrimonial and testamentary causes. 

It reads: 

"And they suffer not that any Laymen within their 
Bailiwick, come together in any places to make 
such recognitions by their Oaths, except in Causes 
of Matrimony and Testamentary." 

In 1382 the prelates had an alleged Act of Parliament 
put on the statute books which was supposedly enacted during 
the second session of parliament in the 5th year of the reign 
of Richard III. The act (Statutes of the Realm 25-26) gave the 
church the power it wanted against heretics — enforced imprison- 
ment of suspects until they confessed. Bat at their next session, 
Ccomions said they had never assented t o the enactment and asked 
the King to declare the act void, which he did. 

De Articulus Cleri was made ineffectual by Henry IV 
who gave the canon courts the right to determine heresy according 


to the canonical decrees 
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In 1487 the statute which sanctioned the Star Chamber, 
that is 3 Henry VII, 1, expressly gave it the power to exaaine 
the accused on oath in criminal cases with no mention of the 
restrictions named in the ecclesiastical rulings such as necessary 
presentment. This was the first formal statement acknowledging 
the power to use the ex officio oath in civil cases. And by 
that I mean non-clerical cases. Although as I have mentioned 
before it is not the first use of it. The authority behind this 
power was purely statutory and not in keeping with the ccranon 
law. The Star Chamber survived almost 200 years under this 
statute. 

To abait protest against the ex officio oath Hairy VIII 
enacted a statute providing that: 

"Every person a nd persons being presented or 
indicted of heresy or duly accused or detected 
thereof by two lawful witnesses at the least to 
any Ordinaries of this Realm having power to 
examine heresies, shall and may after every such 
accusation or presentment and none otherwise nor 
by any other means be cited, convented, arrested, 
or taken..." 

The grievance relieved by this statute is clearly against the 
ex officio oath and the negligence oit the part of the courts in 
not requiring due presentment. 

Edward VI took away the church's jurisdiction ever 
heresy. Mary repealed the statutes of Henry VIII and revived 
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those o£ Henry XV and the repudiated statute of Richard XI. And 
in the first year of the reign of Elizabeth, she consolidated 
all power, ecclesiastical and civil, under the auspices of the 
crown, thus giving her complete jurisdiction in all matters. 

She had the Star Chamber with its carte blanche statutory powers 
to investigate and decide civil matters, and she had the Court 

of High Commission with equally undefined power in ecclesiastical 

\ 

cases. 

The opposition this time was led by the Puritans. The 
basis of their dissent was that the inquisitional technique of 
forcing a man to accuse himself or inform on his family and friends 
on oath was contrary to the common law tradition and to the 
dignity of mam. The Puritans had good legal counsel and the 
sympathy of Commons throughout the battle. During this time 
the comm on- law courts nullified punishments imposed by the High 
Commission for refusing to take the oath. 

During thia time the courts, speaking for the Queen, 
made many erroneous historical arguments refuting the accurate 
historical arguments made by the Puritans. It is sometimes 
difficult to separate fact from half-truth and fiction during 
this period. But as the Puritan opposition grew, cases arose 
in which men flatly refused to take the oath; their statements 
and the decisions in those cases are clear and irrefutable. 

In 1584 an alliance was formed between the Puritans 
and, Commons and there was public support in the fom of letters 
to the Queen for the Puritan cause signed by many prominent 
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members of Lords. Also In this year Commons drew up a series 
of complaints, one of which was: 

"...to forbear... examinations ex officio raero of 
godly and learned preachers not detected, that is, 
accused onto them... and only to deal with them for 
such matters as shall be detected in them..." 

The legal issue centered on a matter of procedure. The Star 
Chamber and High Commission were requiring men to answer on 
oath to crimes for which there was no presentment, and sometimes 
to answer on oath to questions designed to feret out a chargeable 
crime. 

In 1590 the preacher Udall, before the High Commission 
refused to answer on the grounds that there was no indictment 
against him; however, a few months later, before a common law 
jury with proper presentment, he cannot make that claim. 

Udall’ s argunent against answering on oath was a new one in the 
Puritan struggle; it was an appeal to freedom of conscience 
and claimed that the oath was contrary to common- law tradition. 
This reliance on the history of the common- law tradition was the 
turning point in the Puritan struggle against royal prerogative. 

The same circumstances held in the Jesuit Garnet's 
trial of 1606: 

"When one is asked a question before a magistrate, 
he is not bound to answer before some witnesses 
be produced against him." 

That was the proposition. 
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As Wigraore notes this is not a flat refusal to answer, 
only an acknowledgement of the right to proper presentment. 

John Lilbume says: "If I had been proceeded against by a bill, 

1 would have answered." In his appeal to the House of Lords in 
1646, Lilbuma's lawyers argued: 

"The ground whereof being that Mr. Lllbum refused 
to take an oath to answer all such questions as 
should be demanded of him, it being contrary to 
the laws of God, nature, and the kingdom, for any 
man to be his own accuser." 

The House of Lords vacated his sentence, saying it was illegal 
and most unjust, against the liberty of the subject and the law 
of the land and Magna Charta. 

It should be noted that the Star Chamber and High 
Ccmnission had been abolished i n 1641; so that the ex officio 
oath was prohibited. At the time they were abolished England 
was in a state of upheaval. Commons was in open revolt, Charles 
had to give up his royal prerogatave. Thus ended in England 
the inquisitional practice of forcing a man to accuse himself. 

Thereafter it began to be accepted that no man is bound 
to incriminate himself on any charge, no matter how instituted, 
in any court. The jurisdictional distinction of proper presentment 
become unneesssary. Acceptance cane first in the criminal trials 
and afterwards in civil cases, ^y the end of Charles II’ a reign, 
the privilege to remain silent ws3 extended to ordinary witnesses, 
not just to the accused. However, this was in reality not much 
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more than a rule that judges mould recognize only on demand. 

"The old habit of questioning and arguing the accused died hard 
— did not disappear, indeed, until the 1700’s had begun." 

In light of the earlier grievances and their resulting 
statutes, it is clear that Wigraore’s appraisal of the development 
of the right to silence as an outgrowth of jurisdictional jealousy 
between church and the state in the 16th and 17th centuries ia 
not an adequate explanation The accusatorial system goes as far 
back as the Germanic adversary procedure which began to change 
around 800 towards a more rational judicial process. The oath 
of the ancient common law was an oath of innocense, not an in- 
quisitional oath. With the introduction of t he Romish inquisi- 
tional procedure, the English people fought against t he power 
that system affords the state as being contrary to the common 
law and the dignity and autonomy of the individual. 

To that sentence, "that the power that system affords 
the state as being contrary to the common law and the dignity 
and autonomy of the individual," I add the first clause of the 
Fifth Amendment and respectfully ask the Court not to grant the 
order requested. 

THE COURT: I take it from your argument, and I have 

not interrupted you, I think you talked something like 20 minutes 
or more, Mr. Liddy has all of the rights and the Select Committee 
has no rights. Is that the interpretation you place on the law 
in this case? 

MR. MAROULIS: I cay thi3, that the Fifth /saendsnent 
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says that he need not answer, he need not be held to answer for 
a capltol, or otherwise infamous crime, unless on a presentment 
or indictment of a Grand Jury. 

THE COURT: As I remember correctly Mr. Liddy had one 

opportunity, he was granted Immunity sometime ago when he went 
before the grand jury and certain questions were propounded to 
him, 1 believe, and he still refused to answer before the grand 
Jury, is that correct? 

MR. MAROULIS: Yes, sir. 

THE COURT: What is the status of that case before 

our Court of Appeals today? 

MR. MAROULIS: The appeal, I believe, is being docketed 

on the 21st. 

THS COURT: How many days ago did that happen? I have 

forgotten now when he appeared before the grand jury. 

MR. MAROULIS: I can only estimate. Judge. It has to 

be In excess of a month ago. 

THE COURT: Here he is asked to coma before a duly consti- 
tuted Committee of the Senate which is conducting an investigation 
and one of the principal purposes of that investigation as I 
understand it is to find out what occurred in this situation, 
this matter, and if necessary rscc.umand remedial legislation to 
the Congress to correct any evil that they might uncover. That 
is usually the purpose of every investigation of that Committee. 

You say Congress doesn't have the right no do that and 
he has the right to flaunt himself ir> the face of a lawfully 
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issued subpoena after he is granted immunity, is that your argu- 
ment to the Court? 

MS.. KAROULIS: My argument is that he ha3 that right 

under the Fifth Amendment. 

THE COURT: Well, 1 disagree with you. 

I will grant the request of the government. Do you 
have any objection to the papers filed as to form in this case? 

1 take it you have seen the papers? 

MR. MAROULIS : Yes, Your Honor, I have been presented 

with a copy of the papers. X have no objection as to the form 
of the papers. 

THE COURT: All right. 

* * * (10:35 a.m.) 


CERTIFICATE 

It is certified the foregoing is the official 
transcript of proceedings indicated. 

KICHGLAS SOXAL 
Official Reporter 



UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Misc. No. 70-73 


In the Matter of the Application ol 

UNITED STATES SENATE SELECT 
COMMITTEE ON PRESIDENTIAL 
CAMPAIGN ACTIVITIES . 



• 4 ^ 

ORDER CONFERRING IMMUNITY UPON AND COMPELLING ( 
TESTIMONY AND PRODUCTION OF INFORMATION FROM 
G. GORDON LIDDY. 


The United States Senate Select Committee on Presidential 
Campaign Activities, having made written application for an order con~ 
ferring immunity upon G. Gordon Liddy and compelling him to testify and 
; provide other information before it, pursuant to Title 18, United States 
; Code, Sections 6002 and 6005, and on Court finding that all procedures 

; : _ ,,-yj 

specified by g 6005 have been duly followed, it is hereby this^'f? day of 
"May, 1973. 


ji ORDERED that the said Witness in accordance with the 

r provisions ofTitle 18, United States Code, section 6002 and 6005, shall not 
be excused from testifying or providing other information before the Select 
Committee on Presidential Campaign Activities on the ground that the 
testimony or other information sought may tend to incriminate him. 

AND IT IS FURTHER ORDERED that the said Witness appear 
• when subpoenaed by said Committee and testify and provide such other 
information that is sought with respect to the matters under inquiry by 
said Committee. 

AND IT IS FURTHER ORDERED that no testimony or other in- 
formation compelled under this ORDER (or for any other information directly 
or indirectly derived from such testimony or other information) may be vised 
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against the Witness in any criminal case, except a prosecution for perjury, 
giving a false statement, or otherwise failing to comply with this ORDER, 
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UNITED STATES DISTRICT COURT V.AY' l I 

FOR THE DISTRICT OF COLUMBIA 


UNITED STATES OF AMERICA 

- V - 

JOHN DOEj et al. 


j«y*s f. 


Mhc. A4. 77-73 




SY 

sx 


MOTION TO OBTAIN DOCUMENTS BY THE SELECT SENATE 
COMMITTEE ON PRESIDENTIAL CAMPAIGN ACTIVITIES 


Comes now the Select Senate Committee on Presidential Campaign 
Activities (hereinafter referred to as "the Committee"), a regularly 
constituted committee of the Senate of the United States of America, by 
its Chief Counsel, Samuel Dash, to move to obtain certain documents 
hereinafter described that may be under the control and custody of this 
Honorable Court: 

1. On or about May 4, 1973, John Wesley Dean III (hereinafter 
"Dean") by his attorney!*, Shaffer, McKeever & Fitzpatrick, in a Motion 
to Lodge Documents with the Court (hereinafter "Motion to Lodge Docu- 
ments"), moved that this Honorable Court accept custody and control of 
certain documents which Dean had deposited in a safe deposit box located 
in the Alexandria National Bank (hereinafter "the Bank"). 

2. In their Motion to Lodge Documents, Dean's attorneys indicated 

1 

(a) that- Pean had had in his poss4ssion certain documents identified as a 
"document containing forty-three (43) numbered pages together with eight 
(8) supplementary documents, plastic-bound in a blue cover" (Motion to 
Lodge Documents at Paragraph 8); (b) that the documents were classified 
within the meaning of Title 18, United States Code, Section 798; (c) that 
Dean was sent a communication by Senate Majority Leader Mike 
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Mansfield in the nature of a directive to preserve records or documents that 
might have a bearing on the Committee’s investigation; (d) that Dean has 
reason to believe that the documents relate to the subject matter of the 
Committee's investigation; (e) that Dean, anticipating the possible illegal 
destruction or removal of the documents, secured them in a safe deposit box 
at the Bank; and (f) that Dean delivered the keys to that safe deposit box. 

No, 592, to this Honorable Court. 

3. The Committee has reason to believe that the documents stored 
in the Bank's safe deposit box No. 592 relate to "illegal, improper, or 
unethical activities" in relation to the 1972 presidential campaign that the 
Committee is empowered to investigate. (Appended hereto as Exhibit A is 
S. Res. 60, 93rd Cong., 1st Sess. (1973),. authorizing the Committee.) 

4. Evidence has been developed and received by the Committee to 

the effect that on prior occasions persons then or previously connected with 
the White House staff illegally and improperly removed and destroyed 
records and documents relating to the mandate of the Committee. 

5. The Committee appears to fall within the following subsection (c) 
of Title 18, United States Code Section 798, which creates an exception to 
the otherwise restricted access to designated classified material: 

"Nothing in this section shall prohibit the furnishing upon 
lawful demand of information to any regularly constituted 
committee of the Senate or House of Representatives of 
the United States of America, or joint committee thereof. 11 

• • \ 

6. Alternatively, and in the event that this Honorable Court does not 
have control or custody or relinquishes control or custody of the 
documents requested her ein, subpoenas for the production of these documents 
have been served on Dean, the Bank, and the Executive Office of the 


President. 
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WHEREFORE, the premises considered the Committee prays this 

i 

Honorable Court to pass an. Order: 

1. Directing the Clerk of this Honorable Court to deliver to a duly 
authorized representative of the Select Senate Committee the keys to Safe 
Deposit Box No. 592 at the Alexandria National Bank , to gain 

access to and to copy the documents described herein. ■ 

2. For such other and further relief as this Honorable Court shall 
deem appropriate. 




David M. Dor sen 
Assistant Chief Counsel 
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


UNITED STATES OF AMERICA 

- v - 

JOHN DOE, efc. al. 


Criminal Case No. 1827-72 


MEMORANDUM OF POINTS AND AUTHORITIES IN 
SUPPORT OF THE SELECT SENATE COMMITTEE 
ON PRESIDENTIAL CAMPAIGN ACTIVITIES MOTION 
TO OBTAIN DOCUMENTS : ■ 

1. The authority of Congress to'compel production of documents 
or records is recognized as a necessary correlative to its inherent power 
to conduct investigations -- so long as these investigations are in further- 
ance of a legitimate legislative function. McGrain v. Daugherty, 273 U,S. 
135 (1927); Watkins v . United States, 354 U. S. 4 178 i(1957). Congress x s 
authority to compel the production of documents or records is denoted in 
Title 2, United States Code, Section 192*,* 

2. By Joint Resolution of the Senate, the Select Senate Committee 
on Presidential Campaign Activities is empowered to investigate “illegal, 
improper, or unethical activities” in connection with the 1972 presidential 
election, and to determine the “necessity and desirability" of new legis- 
lation to “safeguard the electoral process, “ S. Res. 60, 93rd Congress, 

1st Session -(1973)* {appended hereto as Exhibit A). The Committee has 

reason to believe that the documents that it seeks to obtain from this Court 

relate to “illegal, improper, or unethical" activities in connection with the 
* * \ N 

1972 presidential campaign, 

3. John Wesley Dean III in his Motion to Lodge Documents with 
the Court stated that these documents were classified under Title 18, United 
States Code, Section 798(a) i(3)'. The protection afforded these documents 
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has an exception in the case of a " . . . lawful demand, of information to 

any regularly constituted committee of the Senate or House of Represent- 

atives . . . "U.S.C. § 798(c) (1970).* 

4. The Judiciary may not act to prevent the production of 

documents or records ordered by Congress pursuant to its investigatory 

powers until the party subject to the Congress's order has refused to 

% 

comply with the order and some event "such as arrest,, indictment, or 
conviction brings an actual controversy into the sphere of judicial authority. " 

Pauling v. Eastland , 288 F. 2d 126, 129 (D. C. Cir. I960), cert , denied , 

$ 

364, U.S. 900 (I960). The court in this case refused to issue a declara- 
tory judgment as to the legality of a Senate order for the production of 
certain documents, stating that 

• "The courts cannot interfere upon the 
petition of a person potentially liable 
to some such event. It is clear to me 
the doctrine of the separation of powers 
prevails here. " 

288 F. 2d at 129. In the instant case, Dean's "lodging of the documents with 
the Court" is, in effect, asking the Court for an advisory opinion or 
declaratory judgment as to the status of the documents that are the subject 
of this Motion. Thus, under the authority of this Circuit's ruling in Pauling v. 
Eastland, this Court would seem to be without authority to withhold from the 
Select Senate Committee the documents that it herein seeks to obtain. 


IN CONCLUSION, and in view of the authorities hereinbefore cited, the 


Select Sehate Committee on Presidential Campaign Activities should obtain 



David hL Dorsen, Asst. Chief Counsel 
* Cases or authorities primarily relied upon are marked by asterisks. 
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY' that copies of the foregoing MOTION 
TO OBTAIN DOCUMENTS and the supporting- MEMORANDUM OF 
POINTS AND AUTHORITIES were delivered this day 

of May, 1973, to Charles Norman Shaffer, 342 Hungerford 
Court, Rockville, Maryland, 20850, Counsel for John Wesley 
Dean, HI: Earl Silbert, Assistant United States Attorney, United 
States Courthouse, Washington, D* C„ 20001; Leonard Garment, 
Counsel to the President, Executive Office of the President, 

The White House, 1600 Pennsylvania Avenue, N. W. Washington, 
D # C. 20500; and Mr. E. Guy Ridgely, President, Alexandria 
National Bank, 330 N„ Washington Avenue, Alexandria, Virginia 
22313. 






David M. Dor sen 
Assistant Chief Counsel 
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


UNITED STATES OF AMERICA 
vs 

JOHN DOE, et al 

(John Wesley Dean III) 


) 

) 

) MISC. NO. 77-73 

) 

) 

) 

) 


'Monday, May 14, 1973 


The above-entitled cause came on for hearing at 
9:30 a.m., before THE HONORABLE CHIEF JUDGE JOHN J. SIRICA. 
APPEARANCES : 


HAROLD TITUS, U.S. ATTORNEY FOR D.C. 
EARL SILBERT, ASSIST. U.S. ATTORNEY 
SEYMOUR GLANZER, ASSIST. U.S. ATTORNEY 


CHARLES NORMAN SHAFFER, ESQ. 

ROBERT C. MC CANDLESS, ESQ. 

S £ /W/tf 72 t c -7 C'O/n/m tT e , 

DAVID DORSEN, ESQ., O FFICE OF 3PECIM. PR ) SECUT 0R 
WILLIAM MAYTON, ESQ., OFFICE O F SPECIAL PROSECUT OR 

‘■W rktfTr'pe/VTv/fe C.ri’lf'/t/i y 
CHARLES MORGAN, ESQ. ,4c77<// 77*ry 


NICHOLAS SOKAL 
OFF ICIAL COURT REPORTER 
4800-V UNITED STATES COURT HOl/SE 
WASHINGTON, D. C ’oeoi 
426 - 7454 
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PROCEEDINGS 

MR. SHAFFER: Good morning. Your Honor. 

May it please the Court, brothers at the Bar, ladies 
and gentlemen, my name is Charles Shaffer. I am from Rockville,| 
Your Honor, and X have the privilege of representing Mr. John 
W. Dean, III, who is the movant in the matter before the Court 
this morning. 

Your Honor, the motion is somewhat self explanatory. 

Mr. Dean, as you know, and as has been widely circulated in the 
press and as a fact of which you can take judicial notice was 
until last Monday employed on the staff of the White House and 
in his capacity at the White House which terminated sometime 
around noon and was announced on national television by the 
President on April 30th, enjoyed the privilege of possessing andj 
using certain classified materials. Upon his termination his 
classification also terminated, Your Honor, and at that moment ht 
was confronted with his possession or having under his custody and 
control certain classified documents which are obliquely described 
in the motion. 

At that point he first addressed himself to his continuing 
problem of not having the clearance but having these items in hi:: 
control. As you know from the motion, the Honorable Mike Mansfield, 
the Majority Leader of the Senate, had written my client sometime 
in January and had asked him to take, in a requesting way, had 
asked him to take certain steps to insure that any documents that 
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my client thought might have a bearing upon an undescribed up- 
coming investigation conducted by the Senate would be preserved 
My client considered that not only as a prefatory request but 
also one that may have some directory power and might subject 
him to contempt of the Senate if he did not heed that request arjd 
as a citizen he thought he should. 

So prior to his termination he took steps to insure that 
these documents would remain in his custody and control should he 
be abruptly terminated, and as he anticipated, should he not be 
able to get into his office. 

As Your Honor knows in this affair, and Your Honor kno|' 
perhaps more than the rest of us knows about, and I say that 
properly from your continuing connection with the matter in thisj 
courtroom — 


THE COURT: --there might be some doubt about that. 

MR. SHAFFER: Your Honor, I haveno doubt about it and 

I don't say it in a facetious way, and as a matter of fact, that 
is why I filed the motion under th e miscellaneous number that 
I did, so that the matter would be brought to your attention. 

As a lawyer I felt I had to advise my client, I had to advise 
him in light of the security statute which said he couldn't 
control that document any longer, and I didn't want him to make 
a judgment on his own nor did I want to make it for him as to 
whom he should deliver that document to, and I was always taught 
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by ray father that when you are in trouble the policeman was youi 
friend, and when I got a little older and went to law school I 

learned that the Court took the place of the policeman, so I 

thought the best thing to do would be to come to the Court and 

let the Court decide what disposition if any should be made of 

the document. 

I would also like to say, Your Honor, the reason we 
went through the mechanics that we did, putting it in a safe 
deposit box, I had never possessed the document. Your Honor, and 
X say that as an officer of the court and hope you accept that a 
a true statement, and I never reviewed the contents of the docu- 
ment and I make that statement under the same circumstances and 
I have deliberately avoided doing that because I do not enjoy 
the classification that ray client once did, and under the statut 
I didn't want to violate it. I didn't want to unwittingly put 
the Court in the position of violating the statute. 

THE COURT: By golly, I don't want them to put me in 


s 


e 


jail. 


MR. SHAFFER: Your Honor, I have no fear of that. 

I just said to my client, look, you are possessing it now and 
there is no sense enlarging the circle, continue to possess it b 
get it to a safe deposit box and give me the keys and I'll turn 
the keys over to the Court and in that way it will be beyond 
your control because you don't have the keys and it won't be in 


ut 


anybody alse's control until you respond to the appropriate 
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order of the Court. 

So, Your Honor, I don't care what you do with the 
document. Now I have seen a lot of people have come in and say 
they want the document. I don't consider it my place to tell 
Your Honor what you should do or shouldn't do with the document 
even in an advisory way. You don't need advice from me and I 
have none to offer. And if you do accept the keys to the box 
we will follow whatever directive you suggest. And I would like[ 
to be excused from further proceedings onceyou accept the keys, 
if you do, because I properly have no further place in the motiofc 

Now I did notice that I was directed to bring my clien: 
to the courtroom today and I have. And I certainly will abide bf 
whatever rules the Court sets. 

THE COURT: Do you have any objection to the Court proj- 

pounding a few questions to your client? I want to know the tyie 
of classification we have in this case. 

MR. SHAFFER: I have none whatsoever. Your Honor, but 

X do want to say this -- 

THE COURT: --he doesn't have to say anything that 

might incriminate him. 

MR. SHAFFER: Under the Ellis case X am going to make 

appropriate objections should Your Honor in my humble judgment 
go beyond the scope of what we have admitted in the motion. 

THE COURT: Maybe you can answer the question. 
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MR. SHAFFER: Your Honor, I don't think I can answer 

the question because I don't know what the document is. 

THE COURT: As I understand the statute there are 

three specific classifications. The first is Top Secret, 

Secret, or Confidential. 

MR. SHAFFER: That statute is out-dated, Your Honor. 

They got something better than Top Secret. 

THE COURT: What have they got now? 

MR. SHAFFER: I don't know what they call it but that 

is what this document is. 

THE COURT: That is what I wanted to ask your client. 

I wanted the classification. 

MR. DEAN: It is Top Secret - Handle via Commit Channels. 

THE COURT: Who decides what classification should be 

given to documents or papers, or anything? Who makes the de- 
cision? 

MR. DEAN: In this instance it would be the agency whc 

did the classifying. 

THE COURT: Which agency was that? 

MR. DEAN: This was a combination of several agencies 

including the FBI and other national security agencies. 

THE COURT: All right. 

Now, without disclosing the specific contents of the 
material can you tell the Court in what manner they might effect 
the national security? 
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MR. DEAN: Your Honor, the fact that it has the class- 

ification on it would indicate that those who did the classifying 
felt there were items in there that could someway effect the 
national security. Having read the statute that covers disclosure 
of national security matters it would seem in part to fall within 
some of those restrictions of that statute. 

THE COURT: All right. Thank you. 

Now, are you a party to this litigation, counsel 
(addressing Mr. Morgan)? 


MR. MORGAN: Well, sir, I haven't been served but if 

the contents of those documents are wiretap conversations I 
would think I would be. I wonder would the Court inquire the 
words "via Comment ! 1 as he said the classification? 

THE COURT: I don't follow you. 

MR. MORGAN: Mr. Dean said it was Top Secret via 

Comment Channels. 

MR. DEAN: It is handled commit --c-o-m-m-i-t channel; . 

THE COURT: All right, thank you. Mr. Silbert, or 

Mr. Glanzer? 

MR. SILBERT: May it please the Court: Earl Silbert, 

appearing on behalf of the United States together with Mr. 
Glanzer, Mr. Campbell and Mr. Titus. 

If the Court please, we have filed as I am sure Your 
Honor is aware, a response to the motion of Mr. Dean. Our 
position is fairly straight-forward. Since as Mr. Dean acknow- 
ledges in the motion that the property that he has filed and 
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placed in a safe deposit box is property of the United States, 

that he came into possession of while he was an employee of the 
United States and because he is no longer an employee of the 
United States the position of the United States is that that 
property, that is, the documents should be returned to it. 

That is the first reason for our position that we ought 
to have possession of the documents. 

The second reason is also, or emanates from the fact 
that Mr. Dean in his motion alleges these documents may have a 
bearing on the matter under investigation by the grand jury which 
is an arm of this court. For that reason we also want possessicn 
of the documents so we may examine them to determine what relevjnce 
if any they have to the Investigation and if they have any rele- 
vance at all to submit them to the grand jury for its consideration 
in its ongoing investigation. 

That briefly is our position, if the Court please. 

We have also since we filed our response to the motior 
of Mr. Dean received copies of motions filed by the Senate 
Select Committee through its chief counsel, Mr. Dash, and his 
assistant Mr. Dorsen. We also received a copy of the motion 
filed by attorneys in the socalled Common Cause litigation. We 
are prepared to respond to those at this time or at a later time 
after they have an opportunity to present their position to the 
Court, depending on Your Honor's desire. 
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THE COURT: That is a separate proceeding. I am not 

going to hear the Common Cause matter today. You have so many 
days to answer their ruction. We will have another hearing if 
necessary on that. 

MR. SILBERT: Very well. Your Honor. 

With respect to any position that we have taken with 
respect to those documents we have at no time accepted custody, 
of course we never seen the documents, we have no idea what is 
in them other than is contained in the allegations of the motior s 
filed by Mr. Dean and also the allegations or statements made b} 
his counsel here this morning. In fact, at the time the motion 
was filed we did not even have a top security clearance ; since 
that time we have received such a clearance so I believe we have 
access to those documents. 

THE C-JURT: All right. 

MR. SILBERT: Now at the appropriate time, if Your 

Honor pleases, I will respond to the request of the Senate for 
access to those documents. 

I might also say if the Court please, as indicated in 
our motion, though we have asked for return of the documents we 
have absolutely no objection to a copy of them being retained 
by Your Honor for whatever use, if any, you deem appropriate. 

THE COURT: That is very kind of you offering to do that. 


Thank you. 


Is Mr. Dorsen here? 
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MR. DORSEN : Yes, Your Honor. 

THE COURT: You represent the Senate Committee? 

MR. DJRSEN: Yes, I do. Your Honor. My name is 

David Dorsen. I am assistant chief counsel with the committee. 

Like other persons who appeared today we do not know 
of course what is in the documents. On the other hand from the 
description of Mr. Shaffer it appears to be within our mandate 
and we would like to have an opportunity to obtain a copy of the 
documents. We take no position whatsoever on whether the goverr - 
ment should have the original documents, we are simply seeking 
copies of those documents. 

As our motion papers indicate there is a threshold 
question which we pointed out to the Court, and that is whether 
there is anything correctly before the Court in the nature of 
jurisdiction over being handed keys to a safe-deposit box. 

Jur position is that if theCourt has jurisdiction 
we should be entitled to a copy of the documents. If the Court 
does not have jurisdiction we have subpoenaed the various persors 
who might get the documents should Your Honor return the keys tc 
Mr. Dean, namely, Mr. Dean, the executive office of the Presidert, 
and the bank at which the safe deposit box is located. 

In sum, we believe as the record now stands we are 


entitled to copy of those documents and regardless of disposition 
Your Honor makes on any other portion of the motion that we should 
be entitled to a copy of those documents. 
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THE COURT: All right, sir. Mr. Silbert? 

MR. SILBERT: Your Honor, I neglected to indicate so fjar 

as the motion, the motion before Your Honor is a motion by Mr. 

Dean to file the documents with the Court, via the form he has 
indicated. We have absolutely no objection to the granting of 
that motion and our position becomes relevant only after Your 
Honor makes a disposition of that motion. We join in his raotior . 
They should be filed with the Court because of the circumstances 
in which he finds himself and in a sense he is filing the equiva- 
lent of an interpleader motion. 

Now, the reason for the suggestion with respect to 
Your Honor retaining a copy of the documents even though the 
United States feels it is entitled to their return to avoid any | 
possibility of the appearance of subsequent destruction or mis- 
handling of the documents, retention of the documents by Your 
Honor, copy of the documents would clear away the possibility of 
such an allegation ever being made or having any substance to it 
if indeed it was made. 

With respect to the position of the Senate, Your Honoi}, 
we do not oppose the Senate receiving a copy of those documents. 

We do have one problem, however, and that is because of the fact| 
that as represented to Your Honor by both Mr. Shaffer and his 
client, Mr. Dean, the nature of the security classification of 
those documents as an initial matter we think if Your Honor graiits 
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access to the Senate Select Committee that access should be 
limited to the Chairman, Senator Ervin, or the Vice Chairman, 
Senator Baker, or any other senator who is a member of that 
committee, senator or senators designated by the chairman or 
vice chairman. 

Based on what these documents turn out to be and theirj 
relevance if any to the investigation, then if the Senate wants 
to take appropriate steps to make sure the staff members receive 
the appropriate clearance then of course we would fully cooperate 
with them ir. this matter and have no objection. 

So to summarize again, if the Court please, no objectio 
from our part to the Senate Select Committee having either access 
to or copy of those documents retained by the Court, but as an 
initial step we simply point out to the Court because of the natju 
of the security classification that initial access ould be 
limited as I previously outlined to Your Honor. 

THE COURT: All right. Anything else? 

Title 18 of the United States Code, Section (4) (c) 

states : 


"Nothing in this section shall prohibit the furnishing 
upon lawful demand of information to any regularly consti- 
tuted committee of the Senate or House of Representatives 
of the United States of America, or joint committee thereof." 

I think you gentlemen have probably come to the same 
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conclusion I have come to in this matter. 

First of all, I will ask counsel to prepare an order. 
Agree upon an order vtiich will contain the substance of what I 
am about to say. 

The original copies of the documents should remain in 
the possession of the Clerk of this Court. This Court does not 
tant to look at those documents at this time, at least. The 
Clerk will furnish certified copies of those documents to couns 
for the government for such use as they think they are entitled 
to use them for. For instance, matters before the grand jury 
or other matters. 

Also, a certified copy of those documents in the safe 
deposit box will be furnished to Committee counsel. 

X think the suggestion that Mr. Silbert made is a 
good one. For the time being at least they ought to be limited 
to the Chairman, the vice-chairman and such other members the 
chairman might designate, or vice chairman. In other words, 
these documents should be kept secret until such time as the 
committee believes they should be released to the public or 
released in a public hearing. And I am sure the government 
counsel realize the importance of that also. 

That will be the order . Counsel prepare an order. 

I will ask my clerk, Mr. Christofferson, Mr. Dean, counsel for 
Mr. Dean, go to the bank, turn the keys over, obtain those 


1 
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documents, bring them back, turn them over to Mr. Capitanio 
(courtroom clerk) and he will have xerox copies made and certified 
for counsel. The originals will remain in the possession of the 
Clerk of the Court. I am sure they will be safe there. 

Anything further? 

MR. SHAFFER: Your Honor, it is implicit you granted my 

motion but may we say that in the order? 

THE COURT: Yes. Motion granted; government ' s request 

is granted. All right. Everybody wins. 


(10:25 a.m.) 


CERTIFICATE 


It is certified the foregoing is the official 
transcript of proceedings indicated. 

NICHOLAS SOKAL 
Official Reporter 
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


United States of America 


Miscellaneous No. 77 - 73 


John Doe, et al. 


/ U7D 


ORDER 


IW! <W3 


<*m. aw, 

This matter having come before the Court ‘on the motion 

of John Wesley Dean, III, to Lodge Document with the Court; and 

Both the United States of 7Vmerica, through the United 

States Attorney, and the Senate Select Committee oh Presidential 

Campaign Activities, through its counsel, having filed pleadings 

in which they requested or moved the Court to furnish them with 

the documents referred to in the motion of Dean; and 

The Court having held a hearing on this matter pn May 14, 

1973, at which time Mr. Dean was present and represented by 

/ 

counsel, and the United States Attorney and counsel for the Senate 
Select Committee were present; and 

The Court having heard oral argument of counsel; and 
The Court having examined the motions and other pleadings 

relevant to this matter; .j 

// / 

It is by the Court this / *7 day of May, 1973, 

ORDERED that the motion of John Wesley Dean, III, to lodge 
documents with the Court is hereby granted; and it is 

FURTHER ORDERED that Mr. Dean is hereby directed to receive 
from the Court or its authorized representative the keys previously 
delivered to it to the safety deposit box specified in his motions; 
that upon receipt of the keys, Mr. Dean, with his counsel, with 
the courtroom clerk, Mr. James Capitanio, and with a lav; clerk 
of the Court, D. Todd Chrisfcof ferson , is to proceed forthwith 
to the safety deposit box and remove from it the documents; that 
Mr. Dean, upon removal of the documents, is to deliver them to 
the courtroom clerk Mr. Capitanio; and it is 
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FURTHER ORDERED that the courtroom clerk is to take custody 
of these documents and place them under seal;’, and it is 

FURTHER ORDERED that a certified copy of these documents 
is to be given to the United States by delivery to the appropriate 
representative of the Office of the United States .Attorney for 
the District of Columbia; and it is 

FURTHER ORDERED that the United States Attorney or his 
authorized representatives are to submit to the grand jury for 
its consideration any or parts of the documents which relate 
directly or indirectly, to its investigation into the Watergate 
incident; and it is 

FURTHER ORDERED that certified copy of the documents is 
to be given to counsel for the Senate Select Committee on Presi- 
dential Campaign Activities for delivery to the Chairman of the 
Committee, the Vice-Chairman of the Committee, or any United 
States Senator who is a member of the Committee, designated by 
the Chairman or Vice-Chairman as authorized to receive the 
documents . 
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UNITED STATES DISTRICT COMT 
, FOF THE DISTRICT OF CGLUMRLA 


'Jr 
' r ?•?>. 


In the Matter of the Application of 

UNITED STATES SENATE SELECT 
COMMITTEE ON PRESIDENTIAL 
CAMPAIGN ACTIVITIES 


K t. 


Misc. No. 70-73 


APPLICATION FOR OR DEB CONFEF RING IMMUNITY UPON AND 
COMPELLING TESTIMONY AND PRODUCTION OF INFORMATION 
FROM JEB STUART MAGEUDEF 


The Select Committee on Presidential Campaign Activities of the 
United States Senate, by its Counsel, hereby applies to this Court for an 
order conferring immunity upon and compelling Jeb Stuart Magruder (the^!5> 

■ . ' •• •• • '-C 

"Witnesa") to testify and provide other information before this Committee 
pursuant to the provisions of Title 18, United States Code, Sections 6002 ' . 
and 6005. In support of this application the Committee states: • ' 

1. The Select Committee on Presidential Campaign Activities, 1 

pursuant to Senate Peaolution 60, Section 1(a), 93rd Congress, 1st Session* 1 *. kZ 
Lr inquiring into the extent, if any, that illegal, improper, or unethical 
activities were engaged in by any persons, acting individually or in ' SBr' 
combination with others, in the Presidential. election of 1972, or any 
campaign, “canvass, or other activity related to it. ; 7 f ’ 

2. The Witness will be subpoenaed to appear before this Committee 
during hearings that will be held in the near future. 

3. It is anticipated that the Witness will invoke his Constitutional 


privilege against self- incrimination and refuse to testify or provide other 
information relating to his activities that come within the scope of the 
investigatory authority established by Senate Fesolution 60. 

4. This Application has been approved by an affirmative vote of all 
seven members of the Select Committee as attested to by the Certification 
of Samuel Dash, Chief Counsel, Senate Select Committee on Presidential 
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Campaign Activities. The Certification is attached hereto as Exhibit 1. 

5. Notice of an intention to request this order was given to the 
Attorney General's designate of the United States as required by Title 18, 
U.S, C. s s 6005 (b)(3) on May 7 f 1973, as attested to by the Certificate of 
Service attached hereto as Exhibit 2. The Attorney General's designate's 
ten day waiting period between notification and request for the order 
provided for in s s 6005 (b)(3), has expired. 

l • Respectfully submitted. 



Samuel Dash 
Chief Counsel 

Select Committee on 
Presidential Campaign 
Activities 



Ronald D. Rotunda 
Assistant Counsel 
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^CntictJ JS>{aic& ^Scnaie 

SELECT COMMITTEE ON 
PRESIDENTIAL CAMPAIGN ACTIVITIES 
(rURSUAMT TO •. MS. M, WO COnaRtss) 

Washington. D.C. 20510 

CERTIFICATION OF VOTE 

I, Samuel Dash, Chief Counsel of the Select 
Committee on Presidential Campaign Activities of the 
United States Senate, do hereby certify that the APPLICA- 
TION FOI ORDER CONFER! ING IMMUNITY UPON AND 
COMPELLING TESTIMONY AND PRODUCTION OF IN- 
FORMATION FROM Jeb Stuart Magruder filed pursuant to 
the provisions of Title 18, United States Code, Sections 6002 
and 6005 was approved by a unanimous vote of the seven 
members of said Committee on May 2, 1973. 


** V BAM J. ERVIN. JIL. N.C.. CHAIRM 

HOWARD H. MAKER, J*-, T«NH.. VIC* CHAIRMAN 
HERMAN X. TACMAOOC, GA. COWARD J. OUHNFf. FLA. 

DANIEL K. INCUT*. HAWAII LOWELL P. WCICXS*. iA-. C Otm. 

JOSCPN M. MONTOYA. N. MEX. 

SAMUIL DASH 

CK 10 COUNSEL AMO ST AFP DWICTM 
PRCO D. THOMPSON 
MINORITY COUNSEL 
HUPtlS L. EOMI3TEN 
CCPUTY CO UN CIL 


May 18, 1973 


l -Oa~/t 

S amuel Dash 
Chief Counsel 


EXHIBIT 1 
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MU* ARO H. MAKLM, 

HimMM* 'ft. TMJMMI. 6*. BMMO i. fU. 

OAMIXL. K. IMOUTC. MAWlUt UWWU. f. WBC K W . Jft. CD— t . 
JOMW M. MOMTOTA, N. MB. 



rno □. THOWMQll 
MUMom-nr c ot — B . 


wnil l_ CSMiSTKM 
mmty rrumi 


'jUfmieb states ^benale 

SELECT COMMITTEE W 
PRESIDENTIAL CAMPAIGN ACTIVITIES 
(WMUMff TO ft. HU. — . WP CO MBMIt) 

Washington. D.C. 20510 


CERTIFICATE OF SEE VICE 


I t Samuel Dash, do hereby certify that on the 7th 
day of May, 1973, I served a notice of our intention to seek an 
order conferring immunity upon and compelling testimony and 
production of information from Jeb Stuart Magruder, upon the 

Honorable R ichard Kleindienst, Attorney General of the United 

• ■ V ' 

States and Henry Peterson, his designate, by having said notice 
hand delivered to him at his office, located in the Main Justice 
Building, 10th and Constitution Avenue, N. W. , Washington, D. C. 
A copy of this notice is attached to this Certificate of Service. 


May 18, 1973 



EXHIBIT 2 
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uui'i'jW STATES DISTRICT uSRli 
FOR THE DISTRICT OF COLOMBIA 


. In the Matter of the Application of 

. UNITED STATES SENATE SELECT 
■ COMMITTEE ON PRESIDENTIAL CAMPAIGN 
ACTIVITIES 


Misc. No. 70-73 


NOTICE OF APPLICATION FOR ORDER CONFERRING IMMUNITY 
AND COMPELLING TESTIMONY OF WITNESS 

■ - TO: ATTORNEY GENERAL, UNITED STATES DEPARTMENT OF JUSTICE, 

Main Justice Building, 10th and Constitution Avenue, 
N.W. , Washington, D.C. 20530 

PLEASE TAKE NOTICE that on the 17th day of May ; 

1973, at 10:00 A.M. or as soon thereafter as counsel may be 
heard, in the courtroom of the Honorable John J. Sirica, chief 
Judge, United States District Court, District of Columbia, 
located in Courtroom No. 2, United States District Courthouse, 
Third and Constitution Avenue, N.W. , Washington, D.C., the 
undersigned, acting on behalf of the Select Committee on 
Presidential Campaign Activities of the United States Senate, 
will apply to the Court, pursuant to the provisions of 
Title 18, United States Code, Sections 6002(3) and 6005, 

. for an order conferring immunity upon and compelling 
Jeb Stuart Magruder to testify and provide other information in 
an .inquiry conducted by said Committee. 



Dated this 7th day of 
^y, 1973 • 
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


In the Matter of the Application of 


UNITED STATES SENATE SELECT; 
COMMITTEE ON PRESIDENTIAL 
CAMPAIGN ACTIVITIES 


Misc. No. 70-73 


MEMORANDUM OF POINTS AND AUTHORITIES IN SUPPOE T 
CF APPLICATION FOR ORDER CONFE F.EING IMMUNITY UPON 
AND COMPELLING TESTIMONY AND PRODUCTION OF 
INFORMATION ETRQM JEB STUAR T MA CRUDER 


The Select Committee on Presidential Campaign Activities of 


the United States Senate has applied to this Court for an Order conferring 


immunity upon and compelling Jeb Stuart Magruder to testify and provide 
other information before the Committee pursuant to the provisions of Title 
18, United States Code, Sections 6002 and 6005. 


These sections, in pertinent part, provide: 

"Section 6002. Immunity generally. 

"Whenever a witness refuses, on the basis 
of his privilege against self- incrimination 
to testify or provide other information in a 
proceeding before or ancillary to -- 

*** 

"(3) either House of Congress, a joint Committee 
of the two Houses, or a committee or a subcommittee 
of either House and the person presiding over the 
proceeding communicates to the witness an order 
issued under this part, the witness may not 
refuse to comply with the order on the basis of 
his privilege against self-incrimination; but no 
testimony or other information compelled under 
the order (or any information directly or indirectly 
derived from such testimony or other information) 
may be used against the witness in any criminal 
case, except a prosecution for perjury, giving a 
false statement, or otherwise failing to comply 
with the order." 
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"Section 6005. Congressional proceedings. 

"(a) In the case of any individual who has been or may 
be called to testify or provide other information at any 
proceedings before either House of Congress, or any 
committee or any subcommittee of either House, or any 
joint committee of the two Houses, a United States district 
court shall issue, in accordance with subsection (b) of this 
section, upon the request of a duly authorized representative 
of the House of Congress or the Committee concerned, an 
order requiring such individual to give testimony or provide 
other information which he refuses to give or provide on the 
basis of his privilege against self- in crimination, such order 
to become effective as provided in section 6002 of this part. 11 

"(b) Before issuing an order under subsection (a) of this 
section, a United States district court shall find that-- 

*** V 

"(2) in the case of a proceeding before a committee or a 
subcommittee of either House of Congress or a joint - 
committee of both Houses, the request for such an order , 

'. v v has been approved by an affirmative vote of two -thirds of 
) % the members of the full committee; and - ' ' | 

> *V(3) ten days or more prior to the day on which the request 
for such an order was made, the Attorney General was served 
with notice of an intention to request the order. - 

"(c) Upon application of the Attorney General, the United 
States district court shall defer the issuance of any order 
under subsection (a) of this section for such period, not 
longer than twenty days from the date of the request for 
6uch order, as the Attorney General may specify. " 

As the exhibits attached to the present Application indicate, the 

procedures required by Section 6005 have been met. All seven members 

of the Select Committee have approved this Application. Moreover, the 

Select Committee, through its Counsel, has notified the Attorney General's 

designate of its intention to request the instant order. The Attorney 

General's designate's ten day waiting period between notification and 

requestfor the order provided for in s s 6005 (b)(3), has expired. 
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Because the requirements of Section 6005 have been complied 
with, the attached order should be entered. 


Bespectfully submitted. 



Samuel Dash 


Chief Counsel 

Select Committee on 
Presidential Campaign Activities 
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uh- .iujj STATES DlS'-uu-Ui ^PSuui 
FOR THE DISTRICT OF COLUMBIA 


In the Matter of the Application of 

UNITED STATES SENATE SELECT 
COMMITTEE ON PRESIDENTIAL 
CAMPAIGN ACTIVITIES 


Misc. No. 70-73 


ORDER CONFERRING IMMUNITY UPON AND COMPELLING 
TESTIMONY AND PRODUCTION OF INFORMATION FROM 
JEB STUART MAGRUDER 


The United States Senate Select Committee on Presidential 
Campaign Activities, having made written application for an order 
conferring immunity upon Jeb Stuart Magruder and compelling 
him to testify and provide other information before it, pursuant 
to Title l8. United States Code, Sections 6002 and 6005, and 
on Court finding that all procedures specified by s s 6005 have 
been duly followed, it is hereby this day of May, 1973 

ORDERED that the said Witness in accordance with the 
provisions of Title 18, United States Code, section 6002 and 
6005, shall not be excused from testifying or providing other 
information before the Select Committee on Presidential Campaign 
Activities on the ground that the testimony or other information 
sought may tend to incriminate him. 

AND IT IS FURTHER ORDERED that the said Witness appear when 
subpoenaed by said Committee and testify and provide such other 
information that is sought with respect to the matters under 
inquiry by said Committee. 

AND HIS FURTHER ORDERED that no testimony or other informa- 
tion compelled under this ORDER (or for any other information 
directly or indirectly derived from such testimony or other 
information) may be used against the Witness in any criminal 
case, except for perjury, giving a false statement, or 
otherwise falling to comply with this ORDER. 


United States District Judge 
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CERTIFICATE OF SERVICE 


I, the undersigned, do hereby certify that on the 18th day of May, 
1973, served a copy of the attached documents on the Honorable Fichard G. 
Kleindienst, Attorney General of the United States and Henry E. Petersen, 
his designate, by having said papers hand delivered to his office, located in 
the Main Justice Building, 10th and Constitution Avenue, N. W. , 
Washington, D. C. and I served a copy of the attached documents on 
Mr. James Bierbower, attorney for Jeb Stuart Magruder, by having 
said papers hand delivered to his office, located at 1625 K Street, N. W. , 
Washington, D. C. 
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

i 

) 

In the Matter of the Application of ) 

) Misc. No. 


United States Senate Select Committee) 
on Presidential Campaign Activities) 
) 


APPLICATION TO DEFER ISSUANCE OF ANY ORDER 
REQUIRING THE TESTIMONY AND ' 

PRODUCTION OF INFORMATION 
FROM JEB STUART MAGRUDER 

Henry E. Petersen, Assistant Attorney General in 

charge of the Criminal Division of the Department of Justice, 

appearing herein pursuant to the authority vested in him by 

18 U.S.C. 6005, and 28 C.F.R. 0.176, hereby -acknowledges the 

Receipt by him on May 7, 1973, of Notice by Senate Select 

Committee on Presidential Campaign Activities that said 

. | 

Select committee acting through its Chief Counsel, Samuel 
Dash, would on May 17, 1973, apply to this Court, pursuant 

■ i 

to , the provisions of 18 U.S.C. 6002(3) and 6005, for an order 
conferring immunity upon and compelling Jeb Stuart Magruder to 
testify and provide other information in an inquiry conducted 
by said Select Committee. • 

Pursuant to the authority vested in him by 18 U.S.C. 6005 
and 28 C.F.R. 0.176, the said Assistant Attorney General 
Henry E. Petersen hereby requests this Court, pursuant to the 
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provisions of 18 U.S.C. 6005(c), to jdefer tor a period of 
twenty (20) days from the date of the request by the Select 
Committee for such order the issuance of any order under 
18 U.S.C. 6005(a) requiring Jeb Stuart Ma grader to give testimony 
or provide other information at any proceeding before the Select 
Committee 






■ J 


Assistant Attorney General 


Dated this -J/ day of 
May, 1973. 


CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a copy of the foregoing Application 
to Defer Issuance of any Order Requiring the Testimony and 
Production of Information from Jeb Stuart Magruder has been 
mailed to Samuel Dash, Chief Counsel, United States Senate, 
Select Committee on Presidential Campaign Activities, 

- Washington, D.C. 20510, this 21st day of May, 1973. 


EARI, J. SILBERT, Principal 
Assistant United States Attorney 
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IN TIE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


IN RE':* : • 


• APPLICATION i 

^‘Senate Selec 

A PRESIDENTIAL 




lTION OF THE UNITED STATES ] ' . Mlsc.. {toiV7<5$S2 

Select committee oa . j *• ; 

:ntial campaign activities j v 


ORDER 


- ^ &4C pjsM$ 


-i- ‘V Upon consideration of the Application of the Ate 4 

‘ ' ■■■■ , , •**? ;£,>.* : :r r0^^m 

Attorney General to Defer Issuance of Any Order Requiring jfchc 

- ■ ?’>?. 

Testimony and Production of Information from Jeb Stuart Magrfid 


filed with the Court on May 


day of May, 1973 


■w ...» 4*r*LS- 

y 21, 1973, it is by the COur t £hifi 

. rAiWm 


‘ . ORDERED that the Application of the Assistant Attorney 


f Ceneral‘be, and the same hereby is, granted. 




■^S&m 

■ r*v.>{ ■ > 


( Qrtief Judge -. 

• . • t t , i* ' v< 

■ A TRUE COPY ' 

■•- . -/■ ,:■■■■■■ 

• :? r. ■ :••? - JAMES F. DAVEY, 
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UNITED STATES SENATE SELECT 
COMMITTEE ON PRESIDENTIAL 
CAMPAIGN ACTIVITIES 


Misc. No. 70-73 


SUPPLEMENTARY MEMORANDUM OF POINTS AND AUTHORITIES IN 
SUPPORT OF APPLICATION FOR ORDER CONFERRING IMMUNITY 
UPON AND COMPELLING TESTIMONY AND PRODUCTION OF 
INFORMATION FROM JEB STUART MAGRUDER 

On May 18, 1973, the Select Committee filed an Application to this 
Court for an order conferring immunity upon and compelling Jeb Stuart 
Magmder to testify and provide other information before the Committee 
pursuant to 18 U. S. C. s ^ 6002, 6005. The Court has asked for briefing 
as to whether it has discretion to deny this application if the procedural 
requirements specified by the statute have been met (as they ha\^been in 
the present case). It is the Select Committee's position that it is patent 
from the language of the statute, its legislative history and applicable 
case law that no such discretion exists and, perforce, the requested order 
must issue. 

1. The prescription in I 6005 could hardly be plainer. That section 
provides that if the requisite procedures have been followed -- i. e. , the 
request for an immunity order has been approved by a two -thirds vote of 
the members of the Committee and the Attorney General has been notified 
ten days previous to the filing of the Application- the order "shall issue." 
This provision, we respectfully urge, leaves no room for Court discretion. 

Moreover, the Attorney General has no power under the statute to 
block the issuance of an immunity order. The statute does provide that 
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he be notified ten days before the request is filed (a right he can waive); 
it also provides that the Attorney General can require the Court to defer 
issuance of the order for an additional twenty days thereafter. Nowhere, 
however, is it even suggested that he has veto power over issuance of the 
order.* It is useful to juxtapose the Attorney General*s powers in this 
regard with those he has under sections 6003 and 6004 regarding grants of 
immunity to those testifying before Grand Juries, in criminal trials, or 
in administrative proceedings; in each of these situations the Attorney 
General can prohibit the issuance of an immunity order. Surely, if 
Congress had intended that the Attorney General— or the Court— have power 
to deny an immunity order in the Congressional context, it would have used 
different language than that employed. ‘ ' 


2. The legislative history of section 6005 supports these conclusions. 

As stated in H. R. Rep. No. 91~1549, 91st Cong. , 2d Sess. (Sept. 30, 1970) 
at p. 43: 

"Section 6005 sets out the procedure to be followed in 
Congressional proceedings. A court order must be 
obtained based on an affirmative vote of a majority of' 
members present in a proceeding before either House 
or a two-thirds vote of the members of the full committee 
in a proceeding before a committee. Ten days 1 notice 
must be given to the Attorney General prior to seeking 
the order. The Court must defer issuance up to 20 days 
at the Attorney General’s request. However, the Attorney 
General is not given veto power. Nor is the court given 
any power to withhold the order if the factual prerequisites 
are met. " (Emphasis added) 


* The right to what amounts to a thirty day delay between notice 

and the actual issuance of the order allows the Attorney 
General to isolate evidence independent of the witness' testis 
mony upon which to base a subsequent prosecution. National 
Commission on Reform of Federal Criminal Laws, Working 
Papers at 1406. This is the sole protection Congress has 
provided to insure that criminal prosecution not be jeopardized 
—there is no further provision allowing the Attorney General 
to block immunity if he believes it will make future prosecution 
more difficult. Moreover, we would suggest that, in the 
present case, the government has had enough time— around 
eleven months— to isolate independent evidence with which to 
prosecute Mr. Magruder. 



403 


The last two sentences of the above paragraph are repeated verbatim 

in Senate Report 91-617, 91st Cong. , 1st Sess. (Dec, 18, 1969), at 146. 

And, at 145, the Senate Report states: 

’’The court's role in granting the order is merely to 
find the facts on which the order is predicated. The 
statutory language is 'shall. "*■ 

That neither the Court nor the Attorney General has discretion to 

deny an immunity order when the appropriate procedures have been 

followed is also clear from the Working Papers of the National Commission; 

for the Reform of Federal Criminal Laws, the body that proposed the 

initial draft of what became section 6005. In regard to the powers of the 

Court, the Commission (at p. 1440) said: 

"The draft statute, accordingly, in continuing the 
requirement of application to a United States district 
court, makes more clear than the present statute the 
intention that the court's function is not discretionary. 

The court 'shall' issue the direction to testify 
subject to a finding that the procedural requirements 
concerning specified voting arrangements in Congress, 
and notice to the Attorney General, have been met . " 

(emphasis added) 

Respecting the Attorney General's prerogatives, the Commission 
(at 1440) declared: 

"In the special instance of congressional inquiries, in 
contrast to administrative proceedings, it would be 
virtually unthinkable to give the Attorney General the 
additional power of disapproval of conferment of 
immunity, because in a Teapot Dome- type congressional 
investigation, the Attorney General himself would be the 
focus of the inquiry. " 

X There is also case law in this jurisdiction that bolsters the 
conclusion that the Court must grant the order if procedural regularity is 
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apparent. In re McElrath , 101 U. S. App D. C. 290, 248 F 2d 612 (1957) was an 
en banc decision, involving a request for immunity by the Senate Committee 
on the Judiciary and its Internal Security Subcommittee to which the prospec- 
tive witness objected, that was decided under the predecessor to section 
6005. That statute would, on its face, have allowed far more discretion to 
the District Court than the present statute. The McElrath statute provided 
only that the requested immunity order "may be issued upon application by a 
duly authorized representative of. . , the committee concerned." Judge Burger, 
speaking for four concurring judges, stated: 

"The discretion of the District Court is limited 
at this stage to a determination of the procedural 
regularity of an application and does not embrace 
such issues as the scope of the inquiry of the 
Committee, the pertinency and relevancy of the 
questions propounded or the constitutionality of 
the statute." 101 U. S. App D. C. at 295. 

The present statute, of course, provides that "a United States 
district court shall issue .... upon the request of a duly authorized representa- 
tive of the House of Congress or the Committee concerned, an order requir- 
ing such individual to give testimony ..." In view of the unchallenged 
language in the McElrath concurrence that concerned a far less restrictive 
statute than now involved, we fail to see how this Court in the present case 
can conclude that it has discretion to deny the requested order since all 
procedural requirements have been observed. 

4. There is a further consideration that counsels against the Court's 
denying immunity in this case. We deal here with a delicate issue of 
separation of powers. The Congress has enacted -- and the Executive has 
signed into law --a statute that on its face allows a Congressional 
Committee, in regard to a witness testifying before it, to obtain an 
immunity* order even if the District Judge believes the order is unfair 


* 

The use of immunity is, of course, a well-recognized investigatory tool 
frequently employed by both prosecutorial and legislative bodies. See e. g. 
Kastigar v. United States, 406 U. S, 441 (1972): Murphy v. Waterfront 
Commission, 378 U. S. 52, 94-95 (1964) (White, J. concurring) 
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or unwise* We urge with deference that this Court should be 
extremely hesitant to interfere with the Select Committee's prescribed 
investigatory prerogatives, which are plainly a necessary concomitant 
to the Senate's legislative functions, in the absence of a clear statutory 
command author izing such interference. 

Worthy of note in this regard is Justice Frankfurter's 
opinion for the Court in Ullman v* United States. 350 U.S. s 422 (1956) 
which concerned a predecessor immunity statute dealing with applica- 
tions by the United States Attorney that required the immunity grant 
to be "necessary to the public interest, " Justice Frankfurter, in order 
to avoid a construction of the statute that would raise serious 
constitutional problems of separation of powers, held that the statute 
gave the District Court no discretionary power to determine whether an 
immunity grant was in the public interest once it was determined 
that certain procedural requirements had been met. Id, at 431-4, 

The conclusion that the "public interest" required immunity was to be 
left solely to the U. S. Attorney. Such a nondiscretionary function by 
the Court would be within its proper judicial power and would not usurp 
the constitutional power of a coordinate branch; 

"Since the Court's duty • • • is only to ascertain 
whether the statutory requirements are complied 
with by the grand jury, the United States Attorney, 
and the Attorney General, we have no difficulty 
in concluding that the district court is confined 
within the scope of 'judicial Power, ' Interstate 
Commerce Commission v. ^rimson , 154 U. S. 447, " 

350 U.S. at 434. 

The present statute, drafted with Ullman in mind (see W orking Papers 
at 1408) avoids serious constitutional problems by giving the Court no 
discretion to deny the immunity a Congressional body requests if the 
procedural prerequisites are met. 
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For the above reasons, the Application for an order 
conferring immunity upon and compelling testimony and producing 
of information from Jeb Stuart Magruder should be granted. 


Respectfully aumitted. 



James Hamilton 
Assistant Chief Counsel 



Ronald D. Rotunda 
Assistant Counsel 




May 31, 1973 



CERTIFICATE OF SERVICE' 


I, the undersigned, do hereby certify that on 
the 31st day of May, 1973, I served a copy of the 
attached Supplemental Memorandum of Law on the 
Honorable Elliot L. Richardson, Attorney General 
of the United States, and on Archibald Cox, 
special prosecutor, by having said Memorandum 
hand delivered to their offices in the Main 
Justice Building, Tenth Street and Constitution 
Avenue, N.W., Washington, D.C. I also served a 
copy of said Memorandum upon James Bierbower, Esq., 
attorney for Jeb Stuart Magruder, by depositing 
same in a United States Post Office, postage 
prepaid, addressed to his office at 1625 K Street, N.W. 
Washington, D.C. 


Ronald D, Rotunda 
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UNITED STATES DISTRICT COUhT 

ros the district of Columbia 


In the Matter of the Application of 

UNITED STATES SENATE SELECT 
COMMITTEE ON PRESIDENTIAL 
CAMPAIGN ACTIVITIES 


Misc. No. 70-73 


MEMORANDUM ON ‘BEHALF OF THE SPECIAL PROSECUTOR 
ON APPLICATION FOR ORDERS CONFERRING IMMUNITY 

This memorandum i.s submitted in response to a request that the Attorney 
General furnish his views regarding the powers and duties of the District: 
Court in acting upon applications by the Senate Select Committee for orders 
granting immunity and compelling testimony pursuant to 18 U.S.C. 6005. By 
Department of Justice Cider 517-73 (May 31, 1973), the Attorney General 
delegated to the Special Prosecutor the authority to investigate and prose- 
cute, among others, all offenses arising out of the Watergate matter. 
Included in this authority is the responsibility for handling applications 
for immunity. 

The Special Prosecutor is of the opinion that the continued conduct of 
public and televised Senate hearings creates very serious 'danger: (1) of 

impeding investigation of the Watergate affair and associated misconduct; 

(2) of widespread, pre-trial publicity which might prevent bringing to 
justice those guilty of serious offenses in high government office. The 
examination of major participants and possible defendants under use immunity 


/ We are attaching, for the Court’s information, a copy of the 
letter sent to Senator Ervin by the Special Prosecutor. 
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will iulupfiify the difficulty of successful prosecution.. The Select 

Committee of the Senate nevertheless rejected a request that hearings be 
temporarily suspended. 

Under these circumstances, the Special Prosecutor deems it inappropriate 
to raise technical obstacles to the Select Committee’s further conduct of 
the hearings. At the same time, this Court has a duty to consider steps 
within its power to insure both the integrity of grand jury proceedings and 
the fairness of any trial upon indictments resulting therefrom. We, as 
officers of the Court, have an obligation to advise the Court upon its 
powers,, as we understand them, and also upon the circumstances affecting its 
exercise of discretion. 

In our view, these are the applicable principles: 

1. Once the express conditions set forth in 18 U.S.C. 6005 are 
met, unconditional denial of any order to testify under immunity would be 
beyond the Court's discretion. Subject only to some question whether John 
Dean is a witness within Section 6005(a) who "refuses to give or provide 
/testimony/ on the basis of his privilege against self-incrimination," we 
believe the express conditions have been satisfied. 

2. Although the matter is certainly not free from doubt, we believe 
the Court has power to condition any order granting immunity upon measures 
safeguarding the integrity of grand jury investigations and the fairness of 
any resulting trials for criminal offenses. 

3. From the standpoint of the integrity of grand jury proceedings 

and the fairness of any subsequent trials, the most appropriate order would 

■be one requiring the testimony to be taken in executive session without sub- 
/ . 
sequent publication. Bearing in mind the decision of the Select Senate 

Committee to push forward with public hearings, the most appropriate condi- 
tion would seem to be the exclusion, during the giving of compelled, self- 
incriminatory testimony, of live or recorded radio, television, and other 
coverage not permitted at a criminal trial. 


/ The Special Prosecutor would also seek from time to time to persuade 
the Select Committee to accommodate its hearings to the needs of 
criminal investigation and prosecution. 
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I . Th-a pistole ': . Court K ' j lo Po;;o r to D :.-.ny ? 

IfricorKUticnal i y , Ic^umce cf tor. Rerucc ; :d “Order. 

The Select Committee's request is presented under 15 U.S.C. 6005» 

Both the language of the statute and its history make clear that, once all 
statutory prerequisites have been met, the Court cannot deny, uncondi- 
tionally, a request for an order granting immunity. Section 6005(a) directs 
that a district court "shall" issue the requested order compelling testimony, 
if the various statutory conditions are met. The legislative history also 
demonstrates an intent that the decision to request an order should not be 
questioned. See Senate Report at 11*6 ; £f . Ullman v. United States , 350 U.S. 
1*22, 1*33-31*. 

The statute contains a number of explicit requirements upon which this 
.Court's power to issue the order is predicated. We assume that all of these 
requirements have been met, but the record is unclear on one point. Section 
6005(a) requires some evidence that the witness will invoke his Fifth Amend- 
ment privilege. On June 3, 1973> a news story appearing in the Washington 
Post reported that Mr. Dean has indicated his willingness to testify before 
the Committee whether or .not he is granted immunity. The record should be 

• J ’ 

clear on this point. 

II. The District Court Has Power to Impose Conditions Upon 

a Grant of Immunity So As to Reconcile and Further the Purposes of 
Section 6005 and to Safeguard the Integrity of Criminal Proceeding s. 

A. It is by no means clear that section 6005 would be constitutional if 
it required a court to issue orders compelling testimony at Congressional 
Request without granting the court, at the same time, the power to impose 
protective conditions where these were necessary. There is certainly language 
in Kil bourn v. Thompson. 103 U.S* 168, 19309k (i860) suggesting that Congress 

* have no indication as to whether Mr. Magruder intends to claim 

his privilege as a basis for refusing to testify. He has testified 
at some length before the grand jury. , 
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could not properly comoel testimony where to do so would be "to interfere with 

j 

a suit pending in a court of competent jurisdiction." Fortunately this 
Court need not reach any such issue, for analysis of the purposes of, and 
precedent related to 18 U.S.C. 6005 suggest a statutory intention to permit 
such judicial conditions. 

Section 6005 of Title 18 and its legislative history reflect three basic 
Congressional policies: providing the Congress with access to needed testi- 

mony; protecting, at the same time, the Fifth Amendment rights of witnesses; 
and avoiding any unnecessary interference with prosecution for crimes against 
the laws of the United States. Where the terms and context of a particular 
request for immunity unnecessarily impinge ypon one of the three basic purposes 
of the statute, we believe the Court has power to condition a grant of immunity 
on steps designed to reconcile these basic purposes. 

The language of the section is silent on the subject of such conditions, 
and our research into the legislative history has uncovered no consideration 
of the question; but precedent under closely related statutes suggests that 
such power exists. For example, in several instances courts dealing with 
immunity requests under related statutes have held that. the order to testify 
under a grant of immunity can be conditioned upon compliance with other pro- 
cedures designed to serve the statutory purpose of assuring adequate protec- 

J 

tion of the witness's Constitutional rights. 


/ The Court stated (at 193-194): "The case baig one of a judicial 

nature, for which the power of the courts usually afford the only • 
remedy, it may well be supposed that those powers were more appro- 
priate and more efficient in aid of such relief than the powers 
which belong to a body whose function is exclusively legislative." 

J See Bursey v. United States, 466 F.2d 10 59 > 180-1661 (C.A. 9) (in 
connection with immunity grant under 18 U.S.C. 25l4 court may order 
government to allow witnesses to inspect and copy transcript of 
his testimony); In re Minkoff , 349 F. Supp. 154 (B. R. I.) (court 
conditioned an order compelling testimony Tinder 18 U.S.C. 6003 on 
the government's agreement to prepare a transcript of the testimony 
and provide it to the witness); In re Russo. 53 F.R.D. 564 (C.D. Cal.) 
(court ordered provision of transcript in connection with grand 
jury testimony compelled under 18 U.S.C. 25l4)« 
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B. There can be no doubt that one of the fundamental purposes of 
Section 6005 was to avoid immunising guilty parties from prosecution and 
conviction so long as tills was unnecessary to Congress ' obtaining the infor- 
mation needed for the proper discharge of its legislative responsibilities. 
Prior to enactment of the “use immunity' 1 statute under which these orders 
are being requested, federal compel 1 ed-testimony statutes conferred "trans- 
actional immunity, " shielding a witness completely against prosecution for 
any matter respecting which lie had given compelled testimony. That result 
was thought to be required by the decision of the Supreme Court in Counselman 
v. Hitchcock , 11*2 U.S. Shi * However, following the decision in Murph y v. 
Waterfront Commission , 378 U.S. 52 > which dealt with inter jurisdictional 
immunity, it became apparent that it might be constitutionally permissible 
to compel testimony without automatically immunizing the witness from all 
prosecution, a proposition subsequently confirmed by the recent decision of 
the Supreme Court in Kastigar v. United States , l|0o U.S. IMj upholding the 
validity of the legislation under which this Court is asked to act. 

Thus, a fundamental policy underlying the enactment of 18 U.S.C. 6001- 

6005 was a Congressional judgment that the ability to prosecute witnesses 

on the basis of evidence wholly independent of their compelled testimony 

should be preserved. See Senate Report, pp. 53-55* As Senator McClellan, 

the principal sponsor of this legislation, advised the -Senate (Cong. Rec. 

S. 2638 (daily ed. , March 11, 196?)): 

If the underlying premise of Counselman — that there is no 
way to protect the witness from the derivative use of his 
compelled testimony - has indeed been rejected, it seems 
- clear that granting immunity from prosecution rather than 
1 use of testimony is no longer constitutionally compelled 
on any level, State or Federal. Giving immunity where it 
is not necessary is giving an unnecessary gratuity to a 
crime, a step no sane society ought ever to take. 

C. The Ninth Circuit and the District Courts in Rhode Island and 

California found that they had the power to impose conditions designed to 
serve one of the three basic purposes of statutes very similar to 18 U.S.C* 
6005: protecting Fifth Amendment rights against unnecessary risks associated 
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with aosar-ce of a transcript* This Court has the analogous power to impose • 
conditions designed to preserves, against unnecessary risks associated with 
widespread publicity, the statutory purpose of not taking, in Senator 
McClellan's words, "a step no sane society ought ever to take": "giving 

an unnecessary gratuity to a crime." Such conditions on ai^r grant of the 
Select Committee's request are essential to preserve the purposes of Congress 
in this case. In the absence of conditions restricting the publicity 
accorded statements compelled by this Court, it now appears likely that the 
testimony will be carried on nation-wide television, reaching into millions 
of homes. Yihile it is impossible to judge at this time the precise impact 
of this publicity on the conduct of the forthcoming cases, there is, at the 
least, a significant possibility that the Committee's proceedings will 
imperil the government’s ability to empanel an unbiased jury for the trial 
of any offenses charged. Cf. Delaney v. United States , 199 F.2d 107 (C.A. 1). 

The proposed testimony would raise difficulties exceeding even the tra- 
ditional problems associated with pre-trial publicity, since what is expected 
is the dramatic, broadcast confessions of these witnesses, implicating 
themselves .and others in a variety of criminal acts . This compelled, incrimi- 
nating testimony would, of course, be inadmissible at trial against the wit- 
nesses. Cf. Miranda v. Arizona, 381* U.3. Its availability to prospec- 

tive jurors prior to trial might make itimpossible to provide a fair trial at 
ell. See Eideau v. Louisiana , 373 U.S. 723* If the anticipated publicity is 
given to the testimony of these witnesses, "the risk that the jury /that may 
be called upon to try them and others7 will not, or cannot, follow instruc- 
tions /to disregard the extra-judicial confessions 7 is so great, and the 
consequences of failure so vital*-#* that the practical and human limita- 
tions of the jury system cannot be ignored." Bruton v. United States, supra , 
391 U.S. at 135. 

At least in the absence of an express waiver by a witness of objections 
to pre-trial publicity flowing from national television coverage, the result 
of an unconditional grant of "use immunity" in this matter, therefore, may 
well be the award of complete amnesty to these witnesses and all those viio 
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acted i n concert with them. This consequence would stand on its head the 
very statute under which the Committee makes its request - a statute 
intended t> eliminate the complete freedom from criminal liability associated 
with "transaction" immunity. The Court need not assume that Congress, which 
said nothing to preclude the imposition of judicial conditions, intended to 
authorize a Committee to impose grave risks of barring all future prosecu- 
tion of the witness called. Certainly no such assumption is warranted when 
judicial conditions on the grant of immunity, limiting the amount of publicity 
that can be accorded the testimony of the immunized witness, does not inter- 
fere with any other of the basic purposes of the immunity statute. The 
Select Committee remains free, as Congress intended, t-o receive the witness’ 
testimony and to make full ad effective use of that testimony in the legis- 

J 

lative process. Nor are the witness' Fifth Amendment rights in any way 
abridged by restricting the publicity that can be given his statement. 
Conditions restricting pre-trial publicity will, in sum, reduce substantially 
the risk of "giving an unnecessary gratuity to a crime" without impinging 
significantly on Congress' other purposes in passing 18 U.S*C. 6005« 


_/ See, in this regard, the Supreme Court's decision of May 29, 1973, 
in Poe v. McMillan , reported at i|l L.W. hi 52 • 
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n. Wholly Apart from the need to impose protective conditions in 
order to preserve, the objectives of the "use immunity" statute itself, grant, 
of the protective relief we request is consonant with long established and 
well recognized principles of judicial power and responsibility to preserve 
the integrity of criminal trials. "Judicial supervision of the administra- 
tion of criminal justice in the federal courts implies the duty of establish- 
ing and maintaining civilized standards of procedure and evidence." McNabb 
v. United States . 318 U.S. 332 , 340; Jenks v. United States , 353 U.S. 657 ; 
Hill, The Bill of Rights and The Supervisory Power , 69 Colum. L. Rev. 181, 
214. 

Speaking in the context of inflammatory pre-trial publicity, the Supreme 
Court and the courts of appeals have emphasized the absolute necessity for 
the exercise of these supervisory powers. The Supreme Court has described 
the right to a fair trial as "the most fundamental of all freedoms" which 
"must be maintained at all costs" ( Estes v. T hxas , 381 U.S. 532, 540-541), 
and has directed the trial courts to take all necessary action to "protect 
their processes from prejudicial outside interferences" which pre-trial 
publicity may inject into criminal proceedings. Sheppard v. Maxwell , 384 
U.S. 333, 363. See also ABA Standards Relating to Fair Trial and Free Press , 
54 A.B.A.J. 347, 350. 

Moreover, while many of the cases speak of the necessity of protecting 

a defendant's ability to obtain a fair trial, the government has an equal 

_/ 

interest in this worthy objective. As the court of appeals observed in 
United States v. Tijerina , 412 F.2d 661, 666 (C.A. 10), certiorari denied,* 
396 U.S. 990, affirming the contempt conviction of two defendants who vio- 
lated an order against making public statements (412 F.2d at 666): 

The public has an overriding interest that justice 
be done in a controversy between the government and 
individuals and has the right to demand and expect 
'fair trials designed to end in just judgments.' 

Wade v. Hunte r, 336 U.S. 684, 689; 69 S.Ct. 834, 837; 

• 93 L. Ed. 974; and Mares v. United States , 10 Cir., 

383 F.2d 805, 808 and 809. This objective may be 
thwarted unless an order against extrajudicial 
statements applies to all parties to a controversy. 

The concept of a fair trial applies both to the 
prosecution and the defense. 


/ Under Article III, Section 2 of the Constitution, there is established 
a general policy that the "Trial of all Crimes, except in cases of 
Impeachment, shall be by Jury" and the government's right to insist 
on a trial by jury -- a fair and impartial jury, of course -- is 
confirmed by Rule 23(a), Fed. R. Crim. P. See Singer v. United 
States . 380 U.S. 24. 
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Le v, v. Texan , E upra , if. particularly t olev-a.u. in the pre^cnc conte-;; . 

In Estes , the Supreme Court invalidated a state criminal conviction because 
the proceedings had been televised. The Court specifically ruled that there 
was no First Amendment impediment to exclusion of radio and television 
broadcasters where it is necessary to preserve the integrity of official 
proceedings. ''While maximum freedom must be allowed the press in carrying 
on /its/ important function in a democratic society its exercise must neces- 
sarily be subject to the maintenance of absolute fairness in the judicial 
process." 381 U.S. at 539. 

The Supreme Court echoed this same theme in Sheppard v. Maxwell , supra , 
where the trial court was held to have erred in concluding that "it lacked 
power to control the publicity about the trial." ‘384 U.S. at 357. The 
Court ruled that trial courts have an obligation to use imagination and 
discretion in regulating press coverage (384 U.S. at 358), in preventing 
witnesses from discussing their testimony -with the press (384 U.S. at 359) 
and in controlling "the release of leads" by the "witnesses, and the counsel 
for both sides" ( ibid ) . The Court suttmar ized its approach as follows (384 
U.S. at 363): . 

But we must remember that reversals are but palliatives: 
the cure lies in those remedial measures that will 
prevent the prejudice at its inception. The courts 
must take such steps by rule and regulation that will 
protect their processes from prejudicial outside 
interference. 

In the present matter, the Senate Committee, by invoking this Court's 
jurisdiction and seeking the exercise of the judicial process to confer 
testimonial immunity, clearly has subjected itself to acceptance of reason- 
able conditions designed to accommodate the fundamental constitutional 
interests at stake. C£. Krippendor f v. Hyde , 110 U.S. 276, 283. The pro- 
posed public testimony of the witnesses Dean and Magruder on nationwide 
television would in all likelihood present a clear and present danger (1) to 
fhe ability of other persons whom they may implicate to obtain a fair trial, 
(2) to the validity of any indictments which are handed up during the period, 

/ Compare Delaney v. United States , 199 F.2d 107, 111-112 (C.A. 1) 

and Silverthorne v. United States , 400 F.2d 627, 633 (C.A. 10). 
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and (3) to the ability of the government to prosecute these particular' wit- 
nesses who may be making confess ions on nationwide television which should' 
not be used against them at trial. See Rideau v. Louisiana , 373 U.S, 726. 

While, ordinarily, techniques which "include continuance, change of 
venue, sequestration of the jurors, sequestration of witnesses, voir dire of 
prospective jurors and cautionary instructions" may. suffice to avoid the 
effects of pre-trial publicity, "in many cases, particularly those of a 
highly sensational nature, the use of those traditional procedures has not 
proven sufficient to assure the defendant a fair trial. Moreover, some of 
them will involve additional complications such as, in the case of a pro- 
tracted continuance, prejudice to the right of a defendant to a speedy trial 
and the interest of the public in the prompt administration of justice." 
Repor t of the Judicial Conference Committee on the Operation of the Jury 
System on the "Free Press Fair Trial" Issue . 45 F.R.D. 391, 413. 

The Court here has the opportunity and, we respectfully submit, the 
responsibility to take reasonable preventive action essential to the public 
interest in insuring a fair and prompt disposition of most serious criminal 
charges, particularly since such action will at the same time vindicate the 
legitimate Congressional interest in obtaining information essential to its 
legislative function. 

It is true that the imposition of protective conditions to guard against 
prejudicial publicity concerning the compelled testimony of witnesses Dean 
and Magruder will restrict the latitude of the Committee in publicizing some 
of its activities. But it is the Committee which has asked to use the 
Court's process in this case and it thereby necessarily subjects itself to 
Reasonable conditions under long-established principles. The recent 
decision of the Supreme Court in Doe v. McMillan , No. 71-6356, 41 U.S. L.W. 
4752 (decided May 29, 1973), lays to rest doubts about the constitutional 
propriety of judicial action to block publication of Congressional reports 


J It is fundamental that a federal court has both the inherent power 
and the positive "duty to prevent its process from being abused to 
the injury of third persons"; "* * * the equitable powers of courts 
of law over their own process to prevent abuse, oppression, and 
injustice are inherent and equally extensive and efficient, as is 
also their power to protect their own jurisdiction * * 

Krippendorf v. Hyde , 110 U.S. 276, 283. This inherent power is 
now codified in the All Writs Act, 28 U.S.C. 1651, which authorizes 
the federal courts to "issue all writs necessary or appropriate in 
aid of their respective jurisdictions and agreeable to the usages 
and principles of law." 
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end activities beyond the reeds of the legislative process. In Me Mi 3 ),n, 
where even injunctive relief was sought, the Supreme Court determined that 
neither the Speech and Debate Clause, nor the principle of separation of 
powers, nor the doctrine of official immunity barred this Court from prevent- 
ing a Congressional committee, its staff, and other officials from publishing 
certain information that Congress had an interest in developing as part of 
the legislative process but did not have a protected interest in disseminating 
to the public. In speaking of its own history of involvement in this area, 
the Supreme Court noted (41 U.S.L.W. at 4756 n.12): 

While an inquiry such as is involved in the present 
case, because it involves two coordinate branches of 
Government, must necessarily have separation of 
powers implications, the separation of powers doctrine 
has not previously prevented this Court from reviewing 
the acts of Congress, see, £.&. , Kil bourn v. Thompson , 
supra (103 U.S. 163); Dombrowski v. Eastland , supra 
(387 U.S. 82); even when the Executive Branch is also 
involved, see, e.&. , United States v. Brewster , supra 
(408 U.S. 501); G ravel v. Un ited States , supra (408 
U.S. 606). 

See also Powell v. McCormack , 395 U.S. 486. 


Hi. The Conditions Which the Court Should Consider Imposing . 

In view of the foregoing analysis, we believe, it would be appropriate 
for the Court to impose reasonable conditions on the orders granting immunity 
•in these cases -- conditions designed to accommodate the Committee's need 
for the testimony of these witnesses with the legislative policy underlying 
the "use immunity" statute, the public interest in criminal justice, and the' 
rights of potential defendants. Among the alternatives that have either 
been approved by the Supreme Court or adopted by other federal courts In 
1 somewhat similar contexts ore the following: 

1. Requiring, as in the case of criminal trials, the exclusion of 
the broadcast media (radio and television), when an immunized witness is 
required to furnish self-incriminating testimony, at least in the absence 
of an express waiver by the witness and his counsel of any objection to such 
potentially prejudicial coverage. # * 
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2. limiting L’.-.rt grant of an order directing the witness lc- testify 
before the Committee to testimony given in executive session. 

3. Conditioning the grant of the Committee's application on the 
assurance that it will receive the testimony only in executive session aud 
will not release the transcript of the testimony or any summary of it pend- 
ing completion of the Committee's investigation. 

4. Supplementing one or more of - the above by directing the witnesses 
not to discuss or comment upon their testimony with members of the press or 

(3 

with any persons other than their counsel, members of the Committee and its 
staff, and prosecuting officers of the Department of Justice. 

5. Supplementing one or more of the above by conditioning the 
grant of immunity on an understanding that the Committee and its staff will 
not make publi<f statements about the witnesses' testimony pending completion 
of the Committee's investigation. * 

This listing of possible conditions is not intended to be exhaustive; 
nor do we suggest that each of these conditions would be appropriate in this 
case. We do contend that the plain purposes of IS U.S.C. 6005 would be 
furthered by some such conditions; that the judicial authority found in the 
immunity statute itself i*s supplemented by the Supreme Court's decisions in 
cases like Doe v. McMillan , supra , Dombrowskl v. Eastland , supra , and Powell 
v. McCormack , supra , establishing the Court's power to require such protective 

f x 

action; and, finally, that under the decisions in Sheppard and Estes the 
Court may have an obligation to tailor some form of order that will protect 
the integrity of the criminal justice process. As we have indicated above, 
from the standpoint of the integrity of grand jury proceedings and the avail- 
I ability and fairness of subsequent trials, the proper condition might require 
the use of executive sessions. But, in light of the decision of the Select 
Senate Committee to push forward with public hearings, the most appropriate 
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conditio;. vould see- 1 ?: to be the exclusion, during the giving of compel led , 

self-incr ininating testimony, of live or recorded radio, television, end 

___/ 

other coverage not permitted at a criminal trial. 

Respectfully submitted. 


ARCHIBALD COX 
Special Prosecutor , 

Watergate Special Pro secution Force , 
Depar t me n t of Justice , 

1425 ,K Street, N.W. , 

Washington, D.C. 20005 


JUNE 6, 1973. 


J This is much the position adopted by the American Bar Association 
in 1952 and 1954. See 77 ABA Reports 429. 
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WATERGATE SPECIAL PROSECU1. J.V FORCE 
• United Spates Department of Justice 
1425 K Street. N.W. 

Washington. D.C. 20005 


June 4, 1973 


Honorable Sam J. Ervin 
Chairman 

Select Committee on Presidential 
Campaign Activities 
United State's Seriate 
Washington, D. C. 

Dear Senator Ervin: 

I am writing you as Chairman of the Select Committee 
on Presidential Campaign Activities to urge the national 
importance of at least temporarily suspending public 
hearings. The continuation of hearings at this time would 
create grave danger that the full' facts about the Watergate 
case and related matters will never come to light, and that 
many of those who are guilty of serious wrongdoing will 
never be brought to justice. 

I am not suggesting that the hearings now be called 
off. I am urging that the Special Prosecutor be given 
time to assess this enormously complex case and to advise 
tiie Select Committee about the consequences of the appear- 
ance of particular witnesses at televised hearings. 


I 

Today, we all face a new situation -- which requires 
new thought. When the Select Committee began its hearings, 
the Executive Branch had not undertaken an exhaustive 
investigation with adequate resources. Now a Special 
Prosecutor has been given full authority, the assurance of 
adequate resources, and absolute independence in investiga- 
ting and prosecuting not only the Watergate affair but also 
all other offenses during the 1972 Campaign and all 
allegations against the President, members of the White- 
House staff, and Presidential appointees. I have pledged 
myself to pursue every avenue of investigation wherever 
it leads . 
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The creation of a Special Prosecutor was largely the 
work of the Senate, including the Select-Committee. The 
Select Committee and I have the same goals: to get at the 

truth whatever it may be, to have the truth brought out in 
public fairly and responsibly, and to restore public con- 
fidence in the integrity and capacity of our governmental 
institutions. I have the additional duty of prosecuting 
the wrongdoers. 

II 

My reasons for believing that a suspension of the 
hearings will promote our mutual goals fall into four groups: 

1. Immediate public hearings will impede investigation . 
They make it impossible to get at the truth from bottom to 

(a) Witnesses often come forward with testimony because' 
of fear of heavy prison sentences. Additional publicity 
through televised hearings will relieve this fear by 
increasing the chance that pre-trial publicity will fore- 
stall successful prosecution, and this will, in turn, reduce 
the chance of getting truthful, testimony. The pressure on 
witnesses to tell the truth would also be diminished by the 
other impediments to successful prosecution (discussed 
below) that may result from immediate continuation of hearings 

(b) Premature disclosure of testimony and other leads 
in the possession of investigators aids anyone disposed to 
fabricate explanations, and it increases the difficulty of 
getting truthful information from potential witnesses. 

(c) Witnesses torn between conscience, on the one 
hand, and awe of office or loyalty to superiors, on the 
other, are likely to be more willing to give information 
to the Special Prosecutor than to make full disclosure in 
front of television cameras. 

(d) I have been assured of access to all documents, 
files and other papers in the Executive Branch. This 
assurance, plus the determination to publicize any with- 
holding, gives my office great power to develop evidence 
of this character. 



423 


- 3 - 


2 . Public hearings prior to the further development 
of the investigation will Increase the risk that major 
guilty parties will go unpunished. Quite possibly, all 
would go free . 

Each of the points made above supports this proposition. 
There are two additional, important considerations: (1) the 

danger that pre-trial publicity will prevent fair trials 
from ever being held; (2) the risk that the Committee's 
granting immunity to major potential defendants will bar 
successful prosecution. Prosecution of a Senate witness 
may be impossible if he testifies under use immunity before 
a record can be made by the Special Prosecutor demonstrating 
that the case was developed without leads from the immunized 
testimony. 

There is much more to this question than whether one or 
two people go to jail. Confidence in our institutions is 
at stake. We must find a way both to expose the truth and 
to punish the wrongdoers. Failure to convict persons in 
high office shown guilty of crime -- even as a consequence 
of Senate hearings -- could well shatter public confidence 
in our governmental institutions, particularly confidence 
in our system of justice. At a time when the Nation's 
concern about crime has focused attention on our system of 
justice, it would be discriminatory and therefore demoraliz- 
ing for the powerful to go scot-free while ordinary citizens 
are sentenced to prison. 

3 . Both the Senate Committee and th e Specia l Prosecut or 
should preserve, for the present, freedom 'to brin g out at 
one tim e and in a comprehensive presentation all the facts 
concerning the President of the united States . 

Allegations have been made concerning 'the implication 
of the President of the' United States. It seems unlikely 
that all the facts are known and all the available evidence 
has been assembled. There is grave danger of confusion if 
bits and pieces emerge from day to day or week to week. 

This method of disclosure also makes it more difficult to 
develop additional information. 
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I do not now know what facts will develop or the best 
place^, time or procedure for a comprehensive presentation. 
Perhaps it is before the Select Committee. Quite possibly 
it will turn out that no such presentation can be made, and 
that the Senate should later resume its hearings as planned. 
My only point is that, for the present, this option should 
be preserved. 

4. We should also remember that innocent persons can 
be questioned and exonerated within the confines of grand 
jury secrecy while even the most. careful public hearing 
may injure the innocent. 

Ill 

I must emphasize that I am not requesting -- and have 
never requested -- the Select Committee immediately to 
call - off all hearings. My only request is that the Committee 
having forced a broad, vigorous and independent investigation 
— now enable the Special Prosecutor to pursue his responsi- 
bilities unimpeded until an appropriate time for reviewing 
the situation together and deciding in cooperation how 
next to proceed. 

It is very difficult to specify the exact amount of 
time needed before discussing the problem again with the 
Select Committee. Three months seems reasonable, but I 
would be grateful for any significant period. The more 
time I can have, the more accurately I can later advise 
the Select Committee on the likely effect of resumption of 
the hearings upon the full development of information and the 
best v/ay to assure the possibility of fair trials. I would 
expect, of course, to keep the Select Committee advised of 
the general progress of our work. 

I realize that this is a very trying request to put to 
the Select Committee because granting it . might give rise 
to unwarranted charges that the Committee was delayed or 
diverted in bringing out the truth. It is an even more 
difficult request for me to make because there will be 
false charges that I am attempting to cover up the truth. 
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Only the conviction that the above points have critical 
importance induces me to write this letter -- and to hope 
that upon full consideration the Select Committee will 
grant my request. 

If you think it useful, I would value the opportunity 
to explore these points with the- Select Committee in 
Executive Session in more detail. 


Sincerely, 







ARCHIBALD COX 
Special Prosecutor 


Copy to Senator Edward J, Gurney 

Senator Howard H. Baker, Jr. 
Senator Herman E. Talmadge 
Senator Daniel Inouye 
Senator Joseph M. Montoya 
Senator Lowell P. Weicker, Jr. 


Copy also to members of Senate Judiciary Committee 
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


In the Matter of the Application of 

UNITED STATES SENATE SELECT 
COMMITTEE ON PRESIDENTIAL 
CAMPAIGN ACTIVITIES 


REPLY MEMORANDUM OF POINTS AND AUTHORITIES IN SUPPORT OF 
APPLICATIONS FOR ORDERS CONFERRING IMMUNITY UPON AND COMPELLING 
TESTIMONY AND PRODUCTION OF INFORMATION. 

I. INTRODUCTION 

The Special Prosecutor seeks to persuade this Court not 
only to violate the clear terms of the immunity statute under 
consideration (18 U.S.C. 1 1 6002, 6005), but also to ignore 
the Constitutional doctrine of separation of powers. His 
extraordinary request should be denied. 

The Special Prosecutor admits as he must that the 

immunity statute gives the Court no power to deny a Select 
Committee request for immunity that is attended by the 
required procedural regularities. He contends, however, that 
this Court has power to impose severe conditions to the 
immunity grant that would impinge upon basic Committee 
prerogatives and perhaps debilitate its effectiveness. 

If the Special Prosecutor’s position were accepted, the 
testimony of critically important witnesses would be excluded 
from public view. It was, however, the judgement of a unanimous 
Senate and a unanimous Select Committee that, at this time of 
crisis in government, there is a pressing need not only to 
explore remedial legislation, but also for full public scrutiny 
of all the facts relating to the Watergate scandal. There can 
be no doubt that a basic function of Congressional hearings is 
to inform the populace of corruption in government. As the 
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Supreme Court stated in Watkins v. United States , 354 U.S. 178, 
200 (1957): 

"/"There is aj power of the Congress 
to inquire into and publicize corrup- 
tion, maladministration or inefficiency 
in agencies of the Government. That 
was the only kind of activity described 
by Woodrow Wilson in Congressional 
Government when he wrote: 'The inform- 
ing function of Congress should be 
preferred even to its legislative func- 
tion. 1 Id., at 303. From the earliest 
times in its history, the Congress 
has assiduously performed an 1 informing 
function 1 of this nature." ^ (emphasis added) . 

Indeed, the informing process is a necessary concomitant to 

the enactment of legislation: it is a well recognized fact of the 

legislative process that legislation lacking popular support 

rarely survives. 

It is the Select Committee's view that the Special 
Prosecutor's bold attempt to employ the immunity statute to 
impose on this Committee his own views as to the proper conduct 
of Congressional hearings flies in the face of the statutory 
language, does violence to its legislative history, is not 
supported by the relevant case law, and raises serious Constitu- 
tional problems of separation of powers that this Court has a 
duty to avoid. Moreover, this Committee rejects the Special 
Prosecutor's dire predictions that its proceedings will prevent 


1. President Wilson's discussion continued with the following 
significant observation: 

"The argument is not only that discussed 
and interrogated administration is the 
only pure and efficient administration, 
but, more than that, that the only really 
self-governing people is that people 
which discusses and interrogates its ad- 
ministration. It would be hard to con- 

ceive of there being too much talk about 
the practical concerns... of government." 
Congressional Government (Boston: 1885). 
303-304. 
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the conviction of guilty parties. To the contrary, we are 
confident that this Court, by granting appropriate continuances 
and following the other procedures suggested in Delaney v . 
United States , 199 F.2d 107 (1st Cir. 1952), and its progeny, 
can devise means by which the right of fair trial for all 


concerned can be secured. 
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XX. THE STATUTORY LANGUAGE 

Section 6005 is unambiguous. It expressly provides that, 
where the procedural prerequisites are met, the Court "shall 
issue" the immunity order. Nowhere in the statute is there the 
faintest suggestion that the Court may impose conditions upon 
the grant of the order. The Special Prosecutor himself concedes 
that Section 6005 offers no support to his position. The 
statute does impose one qualification on the issuance of the 
order. The Attorney General (as he has done in the cases 
of John Dean and Jeb Magruder) can require the Court to defer 
the issuance of the order up to twenty days from the date 
the request was made. It is clear from the statutory language 
that this was the only qualification Congress intended and 
the explicit recognition of this qualification precludes the 
appendage of any qualifications on the order not expressly 
allowed by the statute. 

When this statute was enacted in 1970, Congress was 
quite aware that Committee hearings could well be conducted 
before television cameras and the writing press, and thus be 
widely publicized. Surely, if Congress had intended that 
immunity grants connected with hearings of extreme public 
interest be made conditional on restricting or prohibiting 
televised hearings, then it would have so provided in the 
statute. 
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III. THE LEGISLATIVE HISTORY 

That the Court, under sections 6002 and 6005, has no 
power to condition a grant of immunity is also completely 
clear from the statute's legislative history. The Special 
Prosecutor states that he finds no support for his unique 
theory in the legislative history, but he neglects to inform 
that, far from being silent on the issue, the legislative 
history plainly indicates that conditional grants are unauthor- 
ized. 

The working papers of the National Commission on Reform 
of Federal Criminal Laws (whose draft statute formed the model 
for the statute under consideration) state, at l44o, that the 
Congressional immunity statute was drafted to avert "problems 
both of constitutionality and of insufficiency of information 
for meaningful judicial scrutiny .... by making the court's 

function a weak and paltry thing ministerial, not 

discretionary in nature. ” (emphasis added) We fail to 
perceive how a statute, which makes the Court's function 
"a weak and paltry thing," permits the Special Prosecutor to 
divine some extraordinary power of the Court to control the 
internal procedures of a Select Committee established by a 
coordinate branch of government. 

It appears to be the Special Prosecutor's notion that, 
because the Select Committee under the statute must come to 
the Court for the immunity order, the Court somehow has 
jurisdiction to impose conditions on the conduct of the 
Committee's business. The Working Papers (at p. 1408) belie 
such a conclusion. It is clear that Congress intended to 
remove the Court from all determinations (excepting those 
regarding procedural regularity) in the Congressional immunity 
context: 
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"An immunity grant is not a matter of 
right or wrong,, but a discretionary 
governmental act. The Federal district 
court may of course scrutinize the 
record to make certain that the congressional 
request for an immunity order is 
jurisdictlonally and procedurally well 
founded, and that the Attorney General 
has been notified. But if the Attorney 
General should oppose the congressional 
request for an immunity order solely because 
he feels it is "unwise," the court would 
have no constitutional or~other legal pasis 
f or siding with the Congress, sid mg with 
Th e Attorney General, or making its own 
calculation of tne degree of public need 
for the information, balanced against 
the loss of the possible opportunity to 
prosecute a possible crimina l/" Working 
Papers at l4lY. (emphasis added) 

The Working Papers go on to make plain that the statute, by 

eliminating any discretion on the Court's part, vias devised 

to obviate "a conflict between congressional and executive 

policy concerning granting immunity to a congressional witness 

/that/ the Court would have no basis under our separation 

of powers system for deciding." Patently the Special 

Prosecutor's recommendations would, contrary to the legislative 

purpose, place the Court "squarely in the middle" "of an 

open conflict between the Attorney General /through his 

Special Prosecutor/ and the Congress on an issue of policy." 

See Working Papers at pp. l4o8-9.* 


*lt is worthy of note that Congress, in 1970, basically 
expanded rather than restricted its immunity power since 
previous to that time it could obtain immunity only in 
national security cases. See Working Papers at 1406. 

The immunity prerogatives of the Attorney General, however, 
were diminished being reduced from transactional to use 
immunity. 
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IV. THE CASE LAW 

Decisional authority also supports the Committee's 
contentions regarding lack of authority to condition an 
immunity grant. 

While the Special Prosecutor (at p. 3) acknowledges the 
Supreme Court's decision in Ullmamv. United States, 350 U.S. 

422 (1956) (Frankfurter, J. ) he fails to deal with the problems 
its holding creates for his legal theory. In Ullmam a potential 
witness sought to have the Court reject a request for an immunity 
order put- forth by the Attorney General. Although the Ullmam 
statute required the immunity order to be in the "public interest 
the Court (per Justice Frankfurter) held that the judicial 
branch had no discretion to deny the order if the procedural 
prerequisites were met. Quoting District Judge Weinfeld, the 
Court stated that an - interpretation giving the Court discretion 
would "raise a serious constitutional question under the doctrine 
of separation of powers." Id . at 433. 1 


1. As the National Commission ' s Working Papers (p. 1418-9) make 
clear, Ullmam holds that a district court is "simply to certify" 
that the statutory requirements have been met. The court "is 
not to exercise any independent judgement on the merits of grant- I 
ing immunity." Under the present statute, courts should "continue 
to view their role here as being solely ministerial — i . e. ; ser- ' 
vice as a recording agency. This approach was outlined in the 
leading case of Ullmannv. United states, 350 U.S. 422 (1956)...." 
Id . at 1435. 

The National Commission, in fact, wondered whether the then 
proposed immunity statute should allow any role for the Court at 
all: it concluded that a deletion of the requirement of a 
congressional application to the Court "would not sacrifice any 
vital interest," but " the retention of the requirement is 
harmless as lonq as district courts respect the Ullmam principle. 
Id. at 1442. 



433 


- 8 - 


The Special Prosecutor's interpretation of the instant stat- 

1 

ute, which was carefully drawn with Ullmam in mind, would allow 
a Court discretion to place its conditions on the internal 
workings of a legislative committee. We submit that, after, 
Ullmann , the Special Prosecutor's interpretation is indefensible. 

Oddly enough, the Special Prosecutor offers (pp.6,9) only 
casual reference to Delaney v. United States , 199 F.2d 107. 

(1st Cir. 1952), the leading case involving pretrial publicity 
provoked by a congressional hearings. After Delaney was indicted 
on matters relating to the administration of the Internal 
Revenue laws, he was subjected to adverse publicity by hearings 
dealing with tax matters conducted by the so-called King sub- 
committee. The Circuit Court reversed Delaney's conviction 
because of the District Court's failure to grant such a continu- 
ance, but noted that this indictment could still stand and that, 
with an appropriate continuance, Delaney could have received a 
fair trial. The Court stated further: 

"We mean to imply no criticism of the 
King Committee. We have no doubt that 
the Committee acted lawfully, within 
the constitutional powers of Congress 
duly delegated to it. It was for the 
Committee to decide whether consider- 
ations of public interest demanded at 
that time a full dress public investi - 
gation / of Delaney./" Id. at 114. 

(emphasis supplied) 

The Court emphasized that the Delaney case involved an 

individual already under indictment. In a statement that portend > 

the present situation, the Court said: 

"We limit our discussion to the case 
before us, and do not stop to consider 
what would be the effect of a public 
legislative hearing, causing damaging 
publicity relating to a public . official 
not then under indictment. Such a situation 


1. See , p. 7 , supra , note i 


34-966 O - 74 - pt. 1 - 29 
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may present important differences from 
the instant case. In such a situation 
the investigative function of Congress 
has its greatest utility ; Congress is 
informing itself so that it may take 
appropriate legislative action; it is 
informing the Executive so that exist- 
ing laws may be enforced; and it is 
informing the public so that democratic 
processes may be brought to bear to 
correct any disclosed executive laxity . 

Also, if as a result of such legislative 
hearing an indictment is eventually pro- 
cured against the public official, then 
in the normal case there would be a much 
greater lapse of time between the publicity 
accompanying the public hearing and the 
trial of the subsequently indicted official 
than would be the case if the legislative 
hearing where held while the accused is 
awaiting trial on a pending indictment." 

Id . at 115. (emphasis added.) 

The language of Delaney provides compelling support for the 
Select Committee's present hearing; indeed it is our view that 
we would be unpardonably remiss if, in this time of national 
emergency, we did not push forward to full revelation of the 
facts. We also note, in this regard, that further indictments 
in the Watergate Case are not expected for three months and that 
consequently trial must be six months to a year away, thus 
minimizing the effect of pretrial publicity at this time. 

The cases that follow Delaney support its reasoning. 

E.g. , United States v. Rosenberg , 200 F 2d 666 (2d Cir. 1952) 
(Swan, C.J.); United States v. Flynn , 216 F2d 357, 375 (2d Cir. 
1957) (Harlan, J.,) where the court also noted that there was no 
proof " as to the extent to which already existing public 
opinion. . . was heightened by any of the activities of 
Government officials and agencies of which complaint is made." 

( emphasis added); in this regard, it would appear most un- 
likely that public information would be reduced if the Select 
Committee's hearings were placed in Executive Session or other- 
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wise interferred with by this Court. Indeed, it is more reason- 
able to believe that public speculation, as opposed- to informed 
opinion , would increase. Beck v. United States , 298 F2d 622, 

628 (9th Cir. 1962). In the recent case of Silverthorne v. 
United States , 400 F 2d 627, 633-4 (9th Cir. 1968) the Court 
said: 

"The Senate investigation was, among 
other things, initiated for the pur- 
pose of informing the Executive so 
that existing laws may be enforced: 

In this respect the Senate Committee 
and the federal grand jury are 
associates in exposing criminal activity 
and moving towards its curtailment. 

What illegality the Senate Committee 
uncovers cannot become the forbidden 
fruit of the grand jury's consideration 
merely because in the process of un- 
covering, prejudice to the perpetrator 
may accrue." (emphasis added). 

In his concurring opinion in Hutcheson v. United State s, 
369 U.S. 599 (1962 p- Justice Harlan observed: 

".../ s7urely a congressional committee 
which is engaged in a legitimate legis- 
lative investigation need not grind to a 
hal t whenever responses to its inquiries 
might potentially be harmful to a witness 
in some distinct proceeding. . . or when 
crime or wrong doing is disclosed. McGrain 
v. Daugherty , 273 U.S. 135,179-180." 369 
U.S. at 618 (emphasis added). 

* * * 

"Nor can it be argues that the mere pendency 
of the state indictment ipso facto constitution- 


1. This case, in which the witness before the Congressional 
Committee was already under indictment in a state court, was 
argued (and won) for the government by Solicitor General Cox. 
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ally closed this avenue of interrogation 
to the //congressional/ Committee." Id . 
at 613. 

Finally, see Hearst v. Black , 87 F 2d 68, 71-72 (D.C. 
Cir. 1936): 


"If a court could say to the Congress that 
it could use or could not use information 
in its possession, the independence of the 
Legislature would be destroyed and the 
constitutional separation of the powers 
of government invaded. Nothing is better 
settled than that each of the three great 
departments of government shall be inde- 
pendent and not subject to be controlled 
directly or indirectly by either of the 
others." (Emphasis added). 1 

Cf. Mississippi v. Johnson , 4 Wall. 475 (1886). 


1. We suggest to the Court that our Committee, as it has already, 
will take all appropriate steps to insure that ours is a digni- 
fied hearing that does not unduly prejudice those who may 
be eventually indicted. We submit that, because we are a 
committee of a separate branch of government, the responsibility 
for determining how we run our business rests with us rather 
than the Special Prosecutor. In his only request to the Committee 
the Special Prosecutor asked that the hearings be recessed. He 
did not recommend any of the conditions he now asks this Court 
to impose on the SelectCommittee. A copy of the Committee's 
resolution and rules is appended to this memorandum. 
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The cases and materials upon which the Special Prosecutor 
chooses to rely are, for the most part, irrelevant and, in 
any event, totally unpersuasive. 

The references (pp. 4,5) to cases in which courts have 
ordered the Department of Justice Attorneys to allow 
witnesses to copy and inspect transcripts of their testimony 
are inapplicable. Such cases did not confront separation of. 
powers problems. 

The Special Prosecutor's reference (pp. 8-10) to 
Sheppard v . Maxwell , 284 U.S. 333 (1966), and related cases, 
and the ABA Standards Relating to Fair Trial and Free Press, 
ignores several important facts. First, all of these 
authorities must be read in the context of the doctrine of 
separation of powers. That a court should' regulate its 
own proceeding, (as proclaimed in Sheppard ) does not mean 
that it has power to regulate proceedings before a coordinate 
branch of government. The most the Sheppard case would 
suggest is that a criminal trial be postponed because of 
a Congressional hearing; in no way can a power in the court 
to regulate a Congressional proceeding be squeezed out of its 
language . V 


1 7 In Sheppard ,' 'even after massive pretrial publicity by news 
media explicitly designed to stir up passion, the indictment 
was not dismissed. Rather, the trial court was held in error 
because it did not grant a change of venue, or continuance, or 
use other judicial devices ( e.g. , extra preemptory challenges, 
a careful voir dire of the jurors) to assure a fair trial. 

Surely the Special Prosecutor is not arguing that one who 
commits a heinous crime must go free because of the resulting 

pretrial publicity that a Sirhan Sirhan or Charles Manson 

may not have a fair trial because of the notoriety resulting 
from their acts. Both such individuals received much 
publicity; they still received a fair trial and their convictions 
withstood attack. As noted above, we reject any notion that 
this Court cannot secure a fair trial for those involved after 
the Select Committee's hearings. 
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The Special Prosecutor's reference to the ABA Standards 
Relating to Fair Trial and Free Press (Approved Draft, 

March, 1968) is misleading. None of the recommendations of the 
Standards are designed to regulate Congressional committee 
hearings, but were solely intended to apply to court proceedings. 
For example, although Section 2.1 of the Standards recommends 
that law enforcement officials adopt certain internal regulations 
to curb pretrial publicity. Section 2.1 adds a significant 
exception: 

"Nothing in this rule precludes any 
law enforcement officer . . . from 
participating in any legislative, 
administrative, or investigative 
hearing . . . . " 

Other authorities relied on by the Special Prosecutor are 

equally unpersuasive. Doe v, McMillan , U.S. 

(May 29, 1973) (No. 71-6356)(see Mem. pp. 10-12) only holds 
that in certain limited circumstances involving the privacy 
of small children there may be a justiciable cause of action 
against the Government Printing Office printer and the 
Superintendent of Documents that is not prohibited by the 
Speech or Debate Clause of the Constitution. To this cause 
of action the defendants could raise defenses, "constitutional 
or otherwise." Slip Opinion at 19. However, the fiercely 
divided Court did appear to be unanimous that the Separation 
of Powers doctrine protects the Congressional power to hold 
public hearings. Dombrowski v. Eastland , 387 U.S. 82, 85 ( 1967 ) 
and Powell v, McCormack , 395 U.S. 486 are factually unique 
cases with holdings not relevant to the present matter. 

(See Mem. 11-12)5/ 


2/ Certain citations by the Special Prosecutor are, at best, 
mystifying. He appears (p.io) to find some solace in the 
All Writs Act but surely would not contend that this statute 
overrides the Constitutional doctrine of separation of powers. 
(Footnote continues on next page.) 
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( Footnote continues from preceding page) 

He cites (p.6) Miranda v. Arizona 387 U.S. 436 ( 1966 ), a case 
that would seem singularly irrelevant where a grant of 
immunity that would prohibit the use of compelled testimony is 
involved. Finally, reference is made to Kilbourn v. Th o mpson , 
103 U.S. 168 (l 88 l), but this case, which involved a contempt 
proceeding, only held that Congress may not pry into private 
affairs beyond the scope of its resolution and without some 
valid legislative purpose. But see Sinclair v. Uni t ed States , 
279 U.S. 263 (1929). Hutcheson v. United States, 309 U.S . 

599 (1962). ' ' 
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V. CONCLUSION 

As' we have previously stated to this Court, the present 
matter deals not only with a statute clear on its face but 
with a delicate issue of separation of powers. We submit 
that, in these circumstances, the Court should not tamper 
with the inter-workings of the legislative process. The 
requested immunity orders should issue.* 

vC>a^J{_ C R.Pj£\ 

Samuel Dash 
Chief Counsel 


James Hamil ton 
Assistant Chief Counsel 




Ronald Rotunda 
Assistant Counsel 


*To resolve our final issue, counsel for both John Dean and 
Jeb Magruder have represented to the Committee that their 
clients, without immunity, will invoke their Fifth Amendment 
privilege where appropriate; the Committee has so certified to 
this Court and has received no subsequent representation 
from counsel for Dean and Magruder to the contrary. 



CERTIFICATE OF SERVICE 


I certify that on the 7th day of June, 1973, Iso served a copy 
of the attached Reply Memorandum on the Honorable Elliot Richardson, 
Attorney General of the United States, on Archibald Cox, Esq., Special 
Prosecutor, and James Bierbower, Esq. attorney for Jeb Stuart Magruder, 
by hand delivery. I also served a copy of the attached Reply Memorandum 
on Charles Shaffer, attorney for John W. Dean III, by depositing the same, 
postage prepaid, in a United States Post Office. 
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In the Matter of the Application of 

UNITED STATES SENATE SELECT 
COMMITTEE ON PRESIDENTIAL 
CAMPAIGN ACTIVITIES 


Cm., 


Misc. No. 70-73 


MOTION FOR LEAVE TO FILE 
AMICUS STATEMENT 


American Broadcasting Companies, Inc. (ABC) , Columbia 
Broadcasting System, Inc. (CBS) , National Broadcasting Company, 
Inc. (NBC) and Public Broadcasting Service (PBS) hereby 
respectfully request leave to file the attached Statement as 
amici in connection with this Court's consideration of the 


Application of the Special Prosecutor for Orders Conferring 



Juno 7, 1073 
* Member of 


Respectfully submitted, 

77 . ,</ A 1 , Mn 

Thomas N. Frohock, Esq. 

Attorney for American Broadcasting 

Companies, 

1150 17th Street, N. W. 

Washington, D. C. 20036 


Inc. 


Joseph 


v b f 


a. /yys x.,r (.h\ 


Joseph DeFranco, Esq.* 

Attorney for Columbia Broadcasting 

Company, 

1990 M Street, N. W. 

Washington, D. C. 20036 




(s\/_ 


Howard Monderer, Esq. 

Attorney for National Broadcasting 

Company, Inc. 

1800 K Street, N 0 W. 

Washington, D. C. 20006 

/.• 


/ ;■ 


Norman M. Sinel, Esq 0 

Attorney for Public Broadcasting Sorviet 
485 L* Enfant Plaza, S. W. 

Washington, D. C. 20024 


tho Bar of the State of Now York 
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In the Matter of the Application of 


UNITED STATES SENATE SELECT 
COMMITTEE ON PRESIDENTIAL 
CAMPAIGN ACTIVITIES 


Misc. No. 70-73 


STATEMEN T 

American Broadcasting Companies, Inc. (ABC), 

Columbia Broadcasting System, Inc. (CBS), National Broadcasting 
Company, Inc. (NBC) and Public Broadcasting Service (PBS) 
join in this amicus statement. If the Senate Watergate 
Committee proceeds in open session, the broadcast press 
should not be prevented from exercising its responsibilities 
to the public. 

We do not address ourselves to the merits of the 
arguments of the Senate Committee and Special Prosecutor, 
except in this respect. We urge this Court to take cognizance 
of the fact that the Senate Committee investigation and 
its hearings are important news events of which the public 
has an undeniable right to know. 

Public Senate hearings have historically been open to 
live television coverage. If the Senate Watergate Committee 
hearings are open to press coverage — as they should be if 
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the hearings are public — there should be no court 
prohibition against live radio and television coverage. 


Respectfully submitted. 



Thomas N. Frohock, Esq. 


Attorney for American Broadcasting 

Companies, Inc. 

1150 17th Street, N. W. 

Washington, D. C. 20036 



Joseph DeFranco, Esq.* 

Attorney for Columbia Broadcasting 


System, Inc. 

1990 M Street, N. W. 

Washington, D. C. 20036 



Howard Monderer, Esq. 

Attorney for National Broadcasting 


Company, Inc. 

1800 K Street, N. M. 

Washington, D. C. 20036 



Norman M. Sinel, Esq. 

Attorney for Public Broadcasting 


Service, Inc. 

485 L'Enfant Plaza, S. W. 

Washington, D. C. 20024 

June 7, 1973 


* Member of the Bar of the State of New York 
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lone M. Feldmann hereby 

certifies that on this 7th day of June, 1973, she served 

the foregoing MOTION FOR LEAVE TO FILE AMICUS STATEMENT and 

STATEMENT by hand on the following: ( 

The Honorable 
Archibald Cox 
Special Prosecutor 

Watergate Special Prosecution Force 
U. S. Department of Justice 
Suite 928 

1425 K Street, N. W. 

Wadungton, D„ C. 

Samuel Dash, Esq. 

Chief Counsel & Staff Director 
Senate Select Committee on 

Presidential Campaign Activities 
1418 NSOB 

Washington, D. C. 20510 

The Honorable- 
John J. Sirica 
Chief Judge 

U. S. District Court for the District of Columbia 
3rd and Constitution Avenue' - 2nd Floor 
Washington, D. C. ^ 

/ 


/ Y) ') vY*- ■* 

lone M 0 Feldmann 
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SELECT COMM ITTEE ON PRESIDENTIAL CAMPAIGN ) MISC. NO. 70-73 
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Friday, June 8, 1973 


The above-entitled cause came on for hearing at 
10:00 a.m., before THE HONORABLE CHIEF JUDGE JOHN J. SIRICA. 
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FOR THE COMMITTEE : 


SAMUEL DASH, Chief Counsel 

JAMES HAMILTON, Assist. Chief Counsel 

RONALD D. ROTUNDA, Assist. Counsel 


FOR THE WATERGATE SPECIAL PROSECUTION: 


PHILIP HERMANN, Assistant to Mr. Cox 
EARL SILBERT, Asst. U.S. Attorney 
SEUMOUR GLANZER, Asst. U.S. Attorney 
DONALD CAMPBELL, Asst. U.S. Attorney 


CHARLES SHAFFER 

ROBERT C. MC CANDLES, Counsel for John W. Dean, 
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THE COURT: All right. 

MR. DASH: May we approach the bench. Your Honor? 


( AT THE BENCH ) 

MR. DASH: Your Honor, I am approaching the Bench to 

advise 1 am a member of the Supreme Court of Pennsylvania and 
the Supreme Court of Illinois but not yet admitted to this cour : 
and would like to be admitted for this case. 

THE COURT: Glad to have you participate. Will you 

make a motion? 

MR. HAMILTON: Yes, sir. I am James Hamilton. I 

would so move, Your Honor. 


THE COURT: All right. 

MR. HEYMANN: I am a member of this Bar, Your Honor. 

THE COURT: You may be admitted. 

MR. SHAFFER: I second Mr. Dash's motion. 

THE COURT: All right. I received a motion to inter- 

vene this morning by the three networks and I granted leave to 
file. I can't see there is any objection to the attorneys par- 
ticipating in this argument. It is only a two or three page 
memorandum attached. Did everybody get a copy? 

MR. HEYMANN: We did not, Your Honor. 

THE COURT: We will permit you to argue your matter 

today. All right. 


( END OF BENCH. OPEN COURT ) 
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THE COURT: Mr. Dash, are you ready to proceed? 

MR. DASH: Yes, Your Honor. 

Your Honor, I am Samuel Dash, Chief Counsel for the 
Senate Select Committee onPresideHtialcampaign Activities and 
I am arguing in case No. Misc. No. 70-73 before this Court. 

This case comes before the Court on the application 
by the Senate Select Committee for Presidential Campaign 
Activities for immunity orders for Mr. Jeb Magruder and Mr. 

John Dean under 18 U.S.C. Sections 6002 and 6005 which in 1970 
gave Congress for the first time powers of granting immunity, 
use immunity, to witnesses who would not testify before an 
investigating committee on constitutional grounds. 

The issue that the Court asks counsel to argue is the 
interpretation of the statute where a congressional committee 
has submitted application to the Court, where if the requirements 
of the statute are met — and the requirements of this statute 
are that two-thirds of the members of the committee have voted 
to apply for such an order and that there be notice, ten days 
initial notice given to the attorney general that an applicatioii 
will be filed and that after such notice is given that application 
is filed the attorney general may request twenty additional dayi 
and be granted. 

If those procedural requirements are met does the 
Court have the mandatory duty to sign the order, or does the Court 
have discretion to sign it or not sign it? 
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Although the Special Prosecutor; Mr. Cox, concedes in 
his memorandum to this Court that 18 U.S.C. Section 6005 makes 
it mandatory that the Court issue the immunity order as to Mr. 
Magruder and Mr. Dean which has been applied for by the Senate 
Select Committee, he seeks to dilute this clear mandatoryprovisi 
by advocating that the Court attach conditions to the immunity 
order and the conditions generally without specifying them woulc^ 
limit up to the publicity of the hearings, to one extreme that 
the hearings be held in executive session and if not that, that 
there be restrictions on television and radio broadcasting and 
commenting until the final report or after trials by members of 
the staff or members of the committee. 

It is submitted that the Special Prosecutor request 
flies in the face of the express language of the statute and 
its legislative history and it invites this Court to engage in 
a severe invasion of the constitutional doctrine of separation 
of powers. 


First, on behalf of the Committee, I would like to ad- 
dress myself to Mr. Cox's reasons for seeking to have these 
conditions imposed. And basically his reason is that ongoing 
public televised hearings involving the testimony of witnesses 
like Mr. Magruder and Mr. Dean testifying under a use immunity 
order will prevent the criminal prosecutions of major principals 
involved in the Watergate case. 
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Your Honor, the Committee rejects this claim made by 
the Special Prosecutor. First, it must be emphasized that the 
Select Committee is not a regular committee of Congress which 
is seeking to butt in in an existing criminal prosecution. It 
was created by a unanimous vote of the Senate at a time of cris .s 
and of course I think I need not press this kind of argument 
before Your Honor who presided at the first Watergate trial and 
knew of the extreme interest of the public and your own expressed 
positions as to the need to know who else besides those who wer ! 
indicted were involved and what the real facts were. I think 
this was an area and a period, and still is, in which the at- 
mosphere in the country presented an overwhelming impact or 
evidence of loss of public confidence in government, and when 
there was obvious suspicions of cover-up due to what was appare nt 
to a number of people of incomplete prosecution of the first 
Watergate trial in January. And I make that statement without 
any reference or any implication to the diligence or efforts 
of the present prosecutor, but I think that the present evidenc » 
that is accumulating now indicates that that trial was in fact 
an incomplete trial in terms of who was involved. 

The Committee's broad resolution, and a copy of that. 

Your Honor, is attached to our memorandum, shows that the 
Committee is mandated to conduct an immediate public investig& Lon 
of the facts of the Watergate case and any other illegal or imp :opei 
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activities connected with the presidential campaign of 1972, 

That such a function is a proper f unction of the Congress is 
made very clear in the Supreme Court decision of Watkins vs 
United States, cited on page 2 of our memorandum, and I would 
like to quote what I think is a pertinent quotation. The Court 
said at page 200: 

"There is a power of the Congress to inquire into 
and publicize corruption, maladministration of in- 
efficiency in agencies of the government." 

That was the only kind of activity described by 
President Woodrow Wilson in Congressional Government, a book 
he wrote, when he wrote in that book: 

"The informing function of Congress should be 
preferred even to its legislative function. From the 
earliest times in its history the Congress has assiduously 
performed an informing function of this nature." 

I state to the Court the informing function of Congress 
is not to be just a convening investigating committee to inform 
the public. The Congress cannot do its business. No legislation 
of importance can really be enacted unless it has public support: 
and if enacted without public support it cannot long survive. 
Therefore, the public informing function is an integrated role 
of the legislative function as well in order to receive public 
support for what Congress wishes to do. 
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At the time the Committee began its public hearings 

on May 17th there were no new indictments returned by the grand 
jury and still a t this time there are no new indictments. 

Indeed, the U.S. Attorney's Office has indicated that indictments 
may not be forthcoming for about 60 to 90 days. By that time 
the Watergate phase of the Committee's hearings will have been 
completed. No witness testifying under use immunity before the 
Committee is shielded from prosecution. If the Prosecutor has 
independent evidence such a witness can be indicted, tried and 
convicted. Indeed, this was the very purpose of the new legis- 
lation in 1970, to limit the Immunity to use Immunity rather 
than tranactional Immunity, so if a Congressional committee 
needs the testimony of a witness and has to grant Immunity ot 
does not Impede the prosecutor from prosecuting that person if 
the prosecutor has independent evidence. And the only immunity 
which we are requesting before this Court under the statute is 
use immunity alone. And we submit that Mr. Cox's fears that 
our receiving such testimony under such use Immunity would Impede 
or prevent prosecution is totally unfounded, and in fact was 
contemplated by the Congressional act and was taken care of by 
the use immunity provision. 

Further, despite the attendant publicity of the 
public hearings this alone, Your Honor, has never been held by > 
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any court to prevent a prosecution. 

The Delaney case has frequently been cited and we 
refer to that case in our brief and 1 will go into it more in 
depth later, but in the Delaney case which is probably the 
leading case on the issue of the impact of a prosecution and 
a Congressional committee hearing, the remedy was not conditioning 
or restricting t he Congressional committee but was continuing 
the criminal case. In Delaney a request for continuance by the 
defendant was denied and the Court reversed on that basis. But 
Delaney clearly, as I will indicate, states that the Congressional 
committee's hearing has a right to go on and makes this a very 
special distinction in a situation where the Congressional 
committee hearing is begun prior to indictment. 

Now, first I would like to address myself to the 
specific language of the statute. 

Section 6005 and Section 6002 in no way by the clear 
language of the statute support the position of Mr. Cox that 
this Court can impose conditions on the order of immunity. 

Indeed, the statute says that when the application is made and 
alleges and sets forth that the statutory requirements are met 
the Court shall issue the order. And the word "shall" was not 
put there without particular purpose because the legislative 
history makes it clear that "shall" was meant, and I will brief Ly 
get into that legislative history. 
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Prior to that, I think if one wanted to read into 
the statute the kind of condition that Mr, Cox would suggest 
to this Court one would have to do major surgery on this statute. 
One has to recognize that the statute is only three years old. 

It was passed by Congress at the height of television communi- 
cations. Clearly, Congress contemplated highly publicly charged 
hearings in the Congress that would be on television, on radio, 
and covered by the press, and if Congress was concerned and 
wanted to give the Court the power t o condition an order by 
I restricting television or radio communication. Congress clearly 
has the means to do so. It could put such words in the statute 
or legislative history but the legislative history makes it 
clear that Congress was so concerned about the important consti- 
tutional doctrine of separation of powers that it didn't even 
contemplate adding any condition to the Court's power to grant 
the order, and rather it emphasized in its legislative history 
that the Court's duty was ministerial and mandatory and not dis- 
cretionary. 

Let me just briefly get to that legislative history. 

It is very clear in the legislative history from the House 
Report and the Senate Report, that the Congress in contemplating 
this statute made it clear that there would be no discretion 
in the court and that the court's responsibility was to sign 
the order and that the attorney general himself had no discretion 
to vetoe the application of the Committee. 
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Perhaps one of the most Important parts of the legis- 
lative history are the working papers of the National Commission 
on the Reform of Federal Criminal Laws. This is the socalled 
Brown Commission which for a period of years drafted recommendations 
for the revision of Title 18 of the penal code. And the Brown 
Commission, actually the draft on immunity, was the very model, 
was actually the initial draft of the statute that found its 
way into the Organized Crime Control Act of 1970, which is 18 
U.S.C. 6005 and 6002. And much of the legislative history is 
to be found t here. On page 1440 the working papers in con- 
struing what the statute was to mean said that the Congressional 
statute was drafted to avert problems both of constitutionality 
and of insufficiency of information from meaningful judicial 
scrutiny. By making t he court's function a weak and paltry 
thing, ministerial and not discretionary in nature: 

And m ore illuminating, the working papers at page 
1417 which was I think quite pathetic of what is occurring this! 
morning before the Court, the draftsmen of the working papers 
said the following concerning this provision: 

"An immunity grant is not a matter of right or 
wrong but a discretionary government act. The federal 
district court may of course scrutinize the record to 
make certain the Congressional request for immunity order 
is jurisdictionally and procedurally well founded, and 
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that the attorney general has been notified, but if the 
attorney general should oppose the Congressional request 
for immunity order solely because he feels it is unwise, 
the Court would have no constitutional or other legal 
basis for siding with the Congress, siding with the attorn >y 
general, or making its own calculation of the degree of 
public need for the information balanced against the loss 
of a possible opportunity to prosecute a possible criminal," 

Later on it goes on to say that it was never contem- 
plated with the three separate branches of government under 
separation of powers that a confrontation between the Executive 
Branch and Congressional Branch and put the Court in the middle , 
and in order t o preserve t hat the Court was given a mandatory 
ministerial or really record keeping function to see the statutory 
provisions are met. 

Now under the case law I would submit. Your Honor, 
that actually there is really no support for Mr. Cox’s position. 
Rather, the major cases both in t he Supreme Court of the Unite! 
States and lower courts clearly support the position of the 
Select Committee before this court. 

There is a reference in Mr. Cox's brief to the leadin; 
of 

case/ Unman , vs United States, 350 U.S. 422, 1956. This case. 

Your Honor, dealt with the statute that preceded the Organized 
Crime Control Act of 1970 and dealt with the immunity powers 
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of the attorney general at that time. In that statute, Your 
Honor, the attorney general in his application had to allege thnt 
it was in the public interest and the question presented by a 
person who was to be granted immunity as to the constitutionali :y 
of that statute was that the Court had to resolve that decision 
as to whether or not it was in the public interest, and since 
the Court had to do so the statute required the Court to impose 
discretion on the prosecutor's discretion and this involved a 
violation of the doctrine of separation of powers. 

Mr. Justice Frankfurter indicated that really is not 
so, that despite the language there had to be an allegation of 
public interest, that was a requirement of the statute but that 
determination of the public interest was solely the attorney 
general's and the Court could not go behind it if it were to 
preserve its judicial power and not go into executive power. 

And therefore, in order to read the statute and make it 
constitutional. Justice Frankfurther said that the statute 
meant so long as the attorney general said it was in the public 
interest and put forth all the other requirements of the statute, 
then the duty of the court was ministerial and had to issue the 
order . 

That was the only way the Supreme Court said the 
statute would be constitutional under the doctrine of separation 
of powers. 
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THE COURT: May I interrupt you a minute on that poin : 

I have sane questions here I want to ask you but I think this 
is an appropriate point to discuss this. 

First of all, is it your contention that 6005 gives 
the attorney general time to isolate his evidence against a 
potential defendant and to urge the committee to reconsider 
its immunity request , but that it does not give the attorney 
general the right to object in court to the grant of immunity? 

Is that your position? 

MR. DASH: Yes, Your Honor. In fact that is t h e cleu 

statement, what you just read is in the legislative history. 

THE COURT: Now, second: if the Court should — and 

I am not saying that I will or I can — if the Court for some 
reason believes that an application for immunity pursuant to 
Section 6005 in some way constitutes an abuse of the Court's 
process, is the Court powerless to deny the application for 
immunity?, 

MR. DASH: I would say. Your Honor, under Ullman 

the application for an immunity order by the attorney general 
or by Congress, was held not to be an abuse of the Court's 
process but actually a proper use of the Court's process. In 
fact, in further response to Your Hnnor's question, the legis- 
lative history for Section 6005 actually went into the question 
whether when Congress now in light of Ullman was enacting a 
new immunity provision, should they leave any role for the Cour : 
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at all? Why not have a provision which if Congress wants to 
grant immunity to have a two- thirds vote, notify the attorney 
general and after the notification is over the immunity attaches, 
or if the attorney general wants it he makes the decision and 
that is the ultimate decision. And there was seme feeling that 
perhaps was an appropriate thing to do, but in reviewing the 
role of the court in the past, the traditional role, to serve 
as a recording function to see to it the statutory requirements 
are met; and also I think another important role and X think 
Your Honor yourself has seen this role when you notified the 
counsel for the parties referred to in these immunity applications 
to be present although the statute doesn’t require it, I think 
Your Honor has notified them and I think it is quite appropriato 
because in the legislative hisOory it states there may be situ- 
ations where a congressional committee is before a court asking 
for an order of immunity when the scope of its authority in its 
resolution would not allow it to have that witness cane before 
it because no question put to that witness would fit within the 
scope of authority. I think if the witness so felt he could 
make that argument to the Court that is a matter the court could 
determine because the scope of the resolution is clearly within 
Your Honor's jurisdiction. 

So the legislative history makes it clear there is a 
very proper formal function of the court, it is a mandatory 
function in the sense of issuing an order the statutory requirmunts 
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are met, but that determination is an Important function and not 
abuse of process of this court, 

*t is true that in coming to court we do invoke the 

process of the court and I think this is sort of the weak straw 

that Mr. Cox relies on in asking Your Hnnor to impose condition! i 

because his position is since we come to court to ask for an 

order then we subject ourselves to whatever conditions the cour : 

seeks to impose or feels is appropriate to impose. But Ullman 

was a similar case. The attorney general also had to invoke 

the process of the court and Justice Frankfurter made it very 

clear that if t he court went beyond ministerial function of 

determining the statutory requirements were met it would step 

the statute 

on the doctrine of separation of powers and/would be unconsti- 
tutional and therefore I suggested what Mr. Cox is asking this 
court to do is to take that step which would violate the 
separation of powers . 

Now the case which is also referred t o but not 
really at length by the Special Prosecutor is Delaney vs 
United States, which I referred to earlier. And here the sub- 
committee on the administration of internal revenue laws which 
was called the King Committee, held hearings. In Delaney, and 
I think it is very important, the witness had already been 
indicted and then he was called before the committee. Then when 
he went to trial he asked for a continuance and the continuance 
was denied. Delaney holds that where there is highly publicized 
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congressional/hearings and a trial follows, that the defendant 
has a right to a continuance to a time when the prejudicial 
effect of those hearings has been dissipated. But it is clear 
in the Delaney case what the court said was that is the remedy 
because the court in the Delaney case itself said — and I am 
quoting from page 8 of our memo: "We mean to imply no criticism 

of the King Committee. We have no doubt the committee acted 
lawfully within the constitutional powers of Congress duly dele- 
gated to it. It was for the committee to decide whether con- 
siderations of public interest demanded at that time a full 
dress public investigation." 

And I think much more important, Your Honor, is what 
the court had to say about our situation because Delaney was 
the case where indictments had come d own and then the committe i 
went ahead with its hearings. Delaney said we do not decide 
that case but suggested this in the dictum of the opinion, and 
I think this is very pathetic and important at this time. 

The court said: "We limit our discussion to the case 

before us and do not stop to consider what would be the effect 
of a public legislative hearing causing damaging publicity re- 
lating to a public official not then under indictment. Such a 
situation may present important differences from the instant 
case. In such a situation the investigative function of Congress 
has its greatest utility, Congress is informing itself so that 
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it may make appropriate legislative action, it is informing 
the Executive so existing laws may be enforced, and is informing 
the public so the democratic processes may be brought to bear 
to correct and disclose executive actions. Also, if as a resul : 
of such legislative hearings an indictment is eventually pro- 
cured against a public official then in a normal case there 
would be much greater lapse of time between the publicity ac- 
companied by the public hearing and trial of a subsequently 
indicted official than would be the case if legislative heariig i 
were held while the accused is awaiting trial pending indictmen 

Your Honor, I think that language fits like a glove 
the case before you. 

Now, one of the leading cases is the Hutcheson case. 

And we cite the Hutcheson case on page 10 of our memorandum. 

I think it is a very relevant case because it is a very recent 
case. Hutcheson dealt with the McClellan Committee hearings 
and I would suppose if any hearings were more publicly charged 
and received more publicity on television and the news media 
it was the Me Clellan hearings looking into improper labor 
activities, sometimes called the Hof fa hearings, or Teamster hear- 
ings. 

THE COURT: This w as back in about 1960? 

MR. DASH: In the '60s, yes. There, Your Honor, you 

had even, I think, a tougher situation for the particular 
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individual involved. Hutcheson had been indicted. And he was 
called before the McClellan Committee and was asked questions. 
Now, the Me Clellan Committee astutely kept away from asking 
any questions which would relate to the pending indictment ; 
but nevertheless, it asked many questions involving criminal 
activity and improper activity. The defendant, or the witness, 
appearing before the committee refused to answer questions on 
the ground he was indicted pending trial and that this would 
seriously jeopardize his chances for a fair trial. The Committee 
ordered him to answer, he didn't, and he was cited for contempt, 

I think it may be significant that the lawyer who successfully 
argued that case before the Supreme Court taking the position 
that we take before you this morning was Solicitor General Cox 
who argued that the congressional committee had a right to 
continue its hearing and had a right to issue that citation for 
contempt, and this was upheld by the Supreme Court. 

X think that is a case, Your Honor, which probably is 
even a stronger situation than this one because there indictments 
were down and it really affected a witness before a committee 
held in contempt while he was under i ndictment. 

Now, Your Honor, very briefly I would just like to 
distinguish a number of cases which Mr. Cox has raised in his 


memorandum. I think overall, and I respectfully submit to the 
Court that none of these cases are either relevant or support 
his position. 
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THE COURT: In their legal memorandum, the governnent 1 s , 

they rely upon cases in which the indictments were returned. 

In this case we have no indictments, no defendants in this second 
phase. 

MR. DASH: That is true, Your Honor. 

THE COURT: This does make, I think, a considerable 

difference. 

MR. DASH: But even in those cases. Your Honor, the 

cases where indictments, like Hutcheson the Court still said 
that the Legislative Ccnmittee had a right to continue. In 
D e laney the Court did make the distinction that you make, 
and I think the distinction is this: that if indictments come 

down the courts have held that the congressional committee ough ; 
to be very careful in considering whether it should proceed in 
public hearings. But if there are no indictments Delaney says 
there is practically a duty on the congressional committee to 
proceed because its public function is t o go forward so t he 
Executive of the government will do its job. 

THE COURT: As a practical matter doesn't it frequently 

happen in connection with congressional investigations, assuming 
that no indictments have been returned, that the government is 
at somewhat of an advantage in this respect , that it gets certa Ln 
leads and information from the congressional investigation that 
might be helpful in connection with the grand jury proceedings! 

I don't know whether they have gotten any information helpful 
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to the grand jury investigation or not, but I recall many years 
ago, I think it was 1957 or '58, when 1 became a member of the 
Court, I t link 1 tried the first case growing out of the labor 
racketeering investigation on the Hill, I think President 
Kennedy was then chairman of that committee and there was a man 
by the name of Frank Brewster in charge of the Western Division 
of the Teamsters, he was convicted in my court for contempt of 
congress for failure to answer certain questions. It seemed 
to me the investigation had gone on for sometime and indictments 
were returned after the investigation and there was quite a bit 
of publicity around the country, front page news, etc. So it 
is not without precedent that an investigation precedes indict- 
ments . 

MR. DASH: I think that is true, Your Honor. I think 

a congressional investigation actually could first-clause a 
prosecutor to contemplate. 

THE COURT: I think that happened in the Teapot Dome 

scandal. I think there was an investigation first on the Hill 
and subsequent to that there were indictments returned. 

MR. DASH: Yes. And that is why I think although 

that may not be the case here because there is an on-going 
grand jury investigation of the U.S. Attorney's Office and it 
was not our position that it was instigated because of our 
committee hearings but as a matter of precedent in the future 
in order to maintain public confidence in government and permit 
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Congress to initiate these things it is important to preserve 
the right of Congress to conduct these investigations. 

I think in the Hutcheson case the important language 
should be quoted. It says on page 10 of our brief: 

"Surely a congressional committee which is engaged 
in legitimate legislative investigation need not grind 
to a halt whenever responses to its inquiries might 
potentially be harmful to a witness in seme distinct 
proceeding or when crime or wrong-doing is disclosed." 

And as indicated in that case there was in fact an 
indictment and we don’t have it here. 

Just briefly. Your Honor, I would like to touch upon 
a number of cases which are presented by Mr. Cox. As I sug- 
gested most of these cases, what he attempts to do with these 
cases is provide a basis or platform for the court drawing seme 
power to impose these conditions. And what I suggest to Your 
Honor none of these cases even suggested, he doesn't find help 
in the statute, he doesn't find any help in the legislative 
history, rather far from being silent as he suggests, it is 
quite compelling there is no power to impose conditions. He 
then looks for a nunber of cases which are fragmentary in their 
references to the issue and helps to build up a platform. 

I think one of the cases he relies on heavily is a 
recent Supreme Court case — Doe vs Mellon, and emphasizes this 
is a case in which the court did interfere with the publication 
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of a committee's hearing, but that case, Your Honor, was House 
District of Columbia Committee which looked into the public 
school system and after the hearings was going to issue a report 
and in that report was going to public the records of little 
children test-takers, their absenteeism, their delinquency, and 
what the court said there didn't seem to be sufficient legislat Lve 
purpose to expose the little children's absenteeisn and failing 
test records to the public. 

By the way, the interesting thing is the court said 

there could have been no interference with the congressional 

committee itself if during the hearing it wanted to have the 

evidence submitted there would be no effort to enjoin or preven|t 

it, but felt there was no legislative purpose to bring it out. 

The suit was brought by the families of these kids, 
compare that , to 

To/protect the privacy of children in school with an 
investigation mandated by the Senate where there is evidence 
of major official corruption, and I read the Watkins quote, 
clearly there is quite a distinction between whether or not thej 
informing function of Congress to inform the public about 
official corruption and a case that deals with the privacy of 
little children in school I think there is no basis to compare 
that case to the instant case. 

The Dcmbrowski vs Eastland case that Mr. Cox cites 
on page 12 of his memo merely states where the act of the 
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congressional committees, mainly its staff, is not any way re- 
lated to its authority or resolution the Court can permit a cau&e 
of action to proceed. 

Sheppard is cited by Mr. Cox, and it is a very famous 
case involving fair trial, free press and the extreme publicity 
of a famous murder case. That had to do with court room decorup 
and what was going on at the time of trial. 

THE COURT: They d idn't have a sequestered jury in 

the case, they had 20 newspapermen stretched across inside the 
rail and one was a few feet from the jurors, I think. The 
judge was running for reelection, and the prosecutor. Every- 
thing happened. 

MR. DASH: And, Your Honor, despite all that the 

decision of the court isn't that the case be dismissed but that| 
it could be retried at a proper time. 

By the way, 1 on really mystified. My famous case 
— I consider famous — 

THE COURT: — you notice I have the reporters, if I 

have room, sit behind the rail when I have a jury inthe box. 

MR. DASH: As I say, the case which mystifies me is 

the Miranda case, but Miranda deals with custodial confessions. 

We are dealing with use immunity which can never be used againslt 
that witness. What Miranda has to do with this situation I don|' 
know, Bruton is a case where a confessi on of the co-defendant 



469 


24 

was used in trial, and it deals with the fact realistically a 
judge's instruction may not be able to wipe o ut that prejudice 
of a jury but here we are dealing with pretrial publicity where 
the remedies are continuance, voir dire, and other matters and 
the Bruton case I submit is completely irrelevant. 

Kilbourn, also cited by Mr. Cox, on page 3 deals 
again with a congresional committee trying to stick its nose 
in a bankruptcy suit where it didn’t have a resolution and I 
think our resolution is quite different. 

So I say this respectfully. Your Honor, to the Court 
and to Mr. Cox, that his line of authorities cited support his 
position probably as strongly as would a thread of gossamer. 

Now in conclusion, we are before this Court at a time 
of great emergency concerning public confidence in its government. 
The Select Committee fully respects the role of the Special 
Prosecutor and urges him to push ahead to secure indictments 
and prosecute at trial those indicted in appropriate time. If 
he has the evidence we have, and if he has the evidence that we 
no doubt know he had, he can obtain conviction. However, the 
Select Committee is doing the urgent public business in public 
under a unanimous mandate of the Senate with the need to report 
the facts now. The statute makes it mandatory that the order 
issue without conditions and t hat the manifest public interest 
is against the Special Prosecutor's proposal to conceal the fact 



of what happened in the Watergate edie from the public at this 
time when this is the greatest time for the public to know. 

THE COURT: Mr. Dash, one or two questions just so I 

can get your position clear in my mind. 

Now, is it your understanding t hat if the immunity 
orders are signed the witness must invoke his Fifth Amendment 
privilege in response to a question? 

MR. DASH: Yes, Your Honor. 

THE COURT: Fran the committee before the immunity 

actually takes effect? 

MR. DASH: Yes, Your Honor. 

THE COURT: I am referring to the following language 

and 1 say this for the benefit of counsel for the government, 
referring to the following language found in the working papers 
of the National Commission on the Reform of Criminal Laws which 
are cited in your memorandum on page mmbered 1442 which state: 

"In subsection (b) of Section 1 the proposed draft 
authorizes the issuance by the appropriate authority of 
the direction to the witness to testify or produce other 
information in advance of the time when the witness actual] 
asserts his privilege against self incrimination, ^t is 
made clear, however, that the direction does not become 
effective, that is, immunity is not conferred until the 
witness does assert his privilege on the direction to 
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testify is communicated to him by the presiding official 
at the inquiry." 

That is the way I understand it. 

MR. DASH: Yes, Your Honor, very much so. Any order 

you may sign based on our application does not become effective 
until the witness who is sworn appears before the committee and 
in fact refuses to answer the question on the grounds of the 
Fifth Amendment or any other constitutional grounds that protect; 
him. If he answers without it he does not have immunity. 

THE COURT: We have in seme cases followed a different 

procedure. I think Mr. McCord appealed before the grand jury 
first, asserted his Fifth .Amendment privilege and was brought 
into court and the reporter took the stand and read a series cf 
questions propounded to him, I heard the questions, I think every- 
body in the courtroom heard it, but apparently you do it a little 
differently. 

MR. DASH: I think similarly — it is our position that 

if the witness is asked the first question and refuses, as 
Senator Ervin who sits in executive session will generally pro- 
pound a couple other questins and will then ask the witness if 
questions of the same sort were put to him within the resolution 
of the committee, would he persist in refusing to answer, and 
I think if you have that statement that meets the requirement. 

THE COURT: Now, in what way is televizing of the 

testimony of Mr. Magruder and Mr. Dean necessary to fulfill the 
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legislative functions of the committee? 

I think you touched upon that briefly. 

MR, DASH: Yes, Your I^nor. Just briefly it is not 

our purpose, and I would like to make it very clear, it is not 
the purpose of the committee to put a show-hearing on in this 
country. It never was our purpose and I hope the hearings as 
they are being presented are being presented with dignity and 
professionally. 

New, as to the televized portions and why it is our 
position that the hearings should be not only public but reach 
every home in the country if possible is because we are in this 
time of crisis and loss of confidence by the public and this needs 
remedial legislation. Our committee is not a prosecuting committee. 
It is an investigating committee for legislation and we hope when 
we are through we will have documented the need for remedial 
legislation, but we are in an area where the kind of remedial 
legislation will have tremendous impact in the political sector 
and the only way 1 think Congress will enact such remedial 
legislation it have very strong support from the public, and 
that support from the public will not come forward unless the 
public is convinced if certain things that occurred, if they occtr 
again can destroy democracy. 

THE COURT: One further question. You may not be able 

to answer this question, maybe Mr. Silbert can. 
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Has Mr. Magruder testified before the grand jury? 

MR. DASH: I don't know the answer to that, Your Hono:r. 

THE COURT: X will ask Mr. Silbert. 

If he has testified has he been granted immunity? 

I don't recall signing an order granting him immunity. Maybe 
Mr. Silbert can answer that. 

If he has testified before the grand jury and waived 
any Fifth Amendment privilege he might have, does that affect 
your request? 

MR. DASH: I submit it doesn't based on counsel's 

position to us. I presented, by the way, Mr. Bierbower who is 
in court, who sent a letter to me prior to our wishing to inter- 
view Mr. Magruder, that if he were called he would reserve the 
right to assert constitutional privileges. I did raise the 
question with him if he is appearing before the grand jury and 
testifying without immunity in what way should he be asking 
immunity from our committee and his answer was that our resolution 
is much broader than the focus of the grand jury and t hat questions 
that we will and may put to Mr. Magruder will go beyond the 
focus of the present grand jury and therefore he may want to 
— and I use this term advisedly — purchase a certain amount of 
criminality but not much more, and I think in this particular 
case before our committee he feels he is not waived, and anything 
he testifies before t he grand jury I don't believe serves as a 
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waiver of the defendant's rights when he comes before a legis- 
lative committee and is being asked broader questions in terms 
of other criminal acts. 

THE COURT: All right, thank you. 

MR. HEmANN: ... 

( NOTE: The remainder of these proceedings 

have been previously transcribed and 
are filed under separate cover. 


CERTIFICATE 


It is certified the foregoing is the official 
transcript of proceedings indicated. 



Official Reporter 
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THE COURT (Sirica, C. J.): This morning I have 

filed an opinion outlining the reasons for my decision con- 
cerning the immunity request from the Senate Select Committee. 

After careful study, it is the Court's opinion that 
its duties in this matter are purely ministerial and that 
any attempted exercise of discretion on its part either to 
deny the request or to grant immunity with conditions would 
be an assumption of power not possessed by the Court. 

I will, therefore, sign the order granting immunity 
and compelling testimony as proposed by the Select Committee. 
Inasmuch as the Court" is without discretion in this matter, it 
has not invited comment and will not comment on the wisdom or 
unwisdom of granting immunity in this case or on the desirabiliv 
or undesirability of implementing the Special Prosecutor's 
proposal. My decision and action, therefore, cannot be 
interpreted as anything more than the Court acting as is 
required by the law to act. 

Copies of the Court's Opinion will be made available 
to those who desire them in my Chambers following the 
proceedings this morning. Please see my secretary or lawclerk. 

The Court also has before it a motion to quash a 
Grand Jury Subpoena filed on behalf of Mr. Johan Dean. After 
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careful consideration of the papers and oral argument, the 
Court has decided to deny the motion to quash. Mr. Dean will, 
therefore, be required to appear before the Grand Jury 
immediately following the proceedings this morning. 

[Recess at 9:35 a. m. ] 

[CERTIFIED The Official Transcript. 
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UNITED STATES DISTRICT. COURT 
FOR THE DISTRICT OF C 'JMBIA 


In the Matter of the Application of: V 

UNITED STATES SENATE SELECT : Misc. No. 70-73 

'COMMITTEE ON PRESIDENTIAL : . r, ..,,1 

CAMPAIGN ACTIVITIES. : . ; , 

lj_ Vfi/- : 

ORDER CONFERRING IMMUNITY UPON AND COMPELLING' 
TESTIMONY AND PRODUCTION OF INFORMATION FROM 
• .. JEB STUART MAGRUDER .- ■ -i\ WfSfe 

" — — — , * lit*’-. 


The United States Senate Select Committee on Presidential 


1 * 


...... 

Campaign Activities, having made written application for an prior,, 
conferring immunity upon Jeb Stuart Magruder and compelling' 
him to testify and provide other information before it, 'pursuant 
to Title 18, United States Code, Sections 6002 and 600% and|&^| 
on Court finding that all procedures specified by . 8 s‘ ; 600^ liaye^s 
been duly followed, it is hereby this / ^t-day of , Mayi' l97^’ ;fe if 
ORDERED that the said Witness in accordance with the • . T?»i • V 
provisions of Title 18, United States Code, section 6002 j6nd, ;, *lg| 

6005, shall:, not be excused from testifying or providing other ' ' “ 

, ■ !■ 

information before the Select Committee on Presidential'. Campaign t ^ 
Activities on the ground that the testimony or other informaiicn 
sought may tend to Incriminate him. ‘ V 

jy/" . ; AND IT IS FURTHER ORDERED that the said Witness appear when.'-' 


subpoenaed by said Committee and testify and provide such 1 ' other Ik 

. 1 ’’Sr’P 

information that is sought with respect to the matters uttder' J 5 #^ 
'inquiry by said Committee. •;>'> 

: AND J33S FURTHER ORDERED that no testimony or other informs-'?., 

.-4 

tion compelled under this ORDER (or for any other Information ';:^ jj 

directly or indirectly derived from such testimony or 'othSr.f 
• ... •• '■■■■ 
information) may be used against the Witness in any cri«tnM.jjraS$] 

case, except for perjury, giving a false statement, 

otherwise failing to comply with this ORDER, j 


/'icci'k % m 

Uiited states ;Distric¥i?Wge^^8 


A rauE COPY-.' 
JAMES F. BWEYjClej 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


IN RE: APPLICATION OF 

] 



UNITED STATES SENATE SELECT 
COMMITTEE ON PRESIDENTIAL 

] 

Misc. No. 70-73 

F I 

LED 

CAMPAIGN ACTIVITIES 

] 


OPINION 

Mi 10,1973 
JAMES F. DAVEY, Clerk 


The Court has today entered orders which will confer what 


is commonly termed "use immunity" on two witnesses who are scheduled 
to appear before the Senate Select Committee on Presidential Campaign 
Activities (Select Conmittee) . The orders provide that should the 
witness refuse on Fifth Amendment grounds to give testimony as re- 
quested by the Select Committee, "use immunity" may be conferred by 
the Conmittee chairman. Thereafter, on pain of contempt, the witness 
will be required to fully answer the questions put to him and provide 
the information sought unless such testimony is otherwise privilege^. 

The prospective witnesses, Jeb Stuart Magruder and John W. Dean, III, 
have not opposed entry of these orders. The Attorney General, however, 
as represented by Special Prosecutor Archibald Cox,— ^ has objected to 
grants of immunity without attendant conditions limiting the publication 
of testimony. The Court, upon application of the Attorney General's 
representative, granted a 20-day delay in consideration of the Senate 
requests, and in the meantime asked the Select Committee and the Special 

Prosecutor to file written memoranda treating the question of judicial 

2 / 

discretion under the applicable statute. — Specifically the Court 
asked whether 

1/ Throughout these proceedings, the Court has considered 
the Special Prosecutor to be acting, for the purposes of his assignment, 
in the capacity of Attorney General. 

2/ A joint statement amicus curiae was also filed on be- 
half of four networks: American Broadcasting Companies, Inc., Columbia 

Broadcasting System, Inc., National Broadcasting Company, Inc. and 
Public Broadcasting Service. 
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a court might properly exercise any discretion to deny an immunity 
request of the legislative branch even though procedural prerequisites 
were met. The Court subsequently heard oral argument in the matter. 
Pursuant to the reasoning set forth below, the Court has concluded 
that in this case, its duties are purely ministerial, and that any 
attempted exercise of discretion on its part, either to deny the 
requests or to grant immunity with conditions, would be an assumption 
of power not possessed by the Court. 

We are dealing with the series of statutes under Title 18 
of the United States Code, beginning with { 6001, which control the 
granting of immunity to witnesses. The specific section here construed 
is S 6005, titled "Congressional proceedings” and is set out below: 

(a) In the case of any individual who has been 
or may be called to testify or provide other infor- 
mation at any proceeding before either House of Con- 
gress, or any committee, or any subcommittee of either 
House, or any joint committee of the two Houses, a United 
States district court shall issue, in accordance with 
subsection (b) of this section, upon the request of a 
duly authorized representative of the House of Congress 
or the committee concerned, an order requiring such 
individual to give testimony or provide other infor- 
mation which he refuses to give or provide on the 

basis of his privilege against self-incrimination, 
such order to become effective as provided in section 
6002 of this part. 

(b) Before issuing an order under subsection (a) 
of this section, a United States district court shall 
find that — 

(1) in the case of a proceeding before 
either House of Congress, the request 
for such an order has been approved by an 
affirmative vote of a majority of the Mem- 
bers present of that House; 

(2) in the case of a proceeding before a 
committee or a subcommittee of either House 
of Congress or a joint committee of both 
Houses, the request for such an order has 
been approved by an affirmative vote of 
two-thirds of the members of the full 
committee; 

(3) ten days or more prior to the day on which 
the request for such an order was made, the 
Attorney General was served with notice of 

an intention to request the order - 


2 
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(c) Upon application of the Attorney General, 
the United States district court defer the issuance 
of any order under subsection (a) of this sec- 

tion for such period, not longer than twenty days 
from the date of the request for such order, as the 
Attorney General may specify . — ■ 

Prior to the effective date of § 6005 and its companion sec- 
tions (December 15, 1970) the immunity of witnesses was controlled by 

4/ 

at least 50 spearate statutory provisions. — With the enactment of 

§ 6001, et seq . , however, all other such provisions have been repealed 
thereby bringing under one roof and standardizing for the fiyst time 
federal immunity measures.—^ 


3/ § 6002, referred to in subsection (a) of § 6005, defines 

the practical import of immunity whether in a court, grand jury, 
legislative or administrative setting. § 6002 reads as follows: 

Whenever a witness refuses, on the basis of his privilege 
against self-incrimination, to testify or provide other 
information in a proceeding before or ancillary to — 

(1) a court or grand jury of the United States, 

(2) an agency of the United States, or 

(3) either House of Congress, a joint committee 

of the two Houses, or a committee or a subcommittee 

of either House, 

and the person presiding over the proceeding communicates 
to the witness an order issued under this part, the witness 
may not refuse to comply with the order on the basis of 
his privilege against self-incrimination; but no testimony 
or other information compelled under the order ( or any 
information directly or indirectly derived from such testi- 
mony or other information) may be used against the witness 
in any criminal case, except a prosecution for perjury, 
giving a false statement, or otherwise failing to comply 
with the order, 

4/ Hearings, Senate Subcommittee on Criminal Laws and 
Procedures, 91st Cong., 1st Sess. (March 26, 1969) at 281-288. 
[Hereinafter cited as Senate Hearings], 

5 / Though not relevant to the instant matter, one current 
exception should be noted. Title 18 U.S.C. § 2514, which allows 
United States Attorneys to seek immunity from prosecution for a 
witness for any "transaction, matter or thing" about which the wit- 
ness may testify, the so-called "transaction immunity," has a repeal 
date ofDecember 15, 1974, and is. therefore still in force at the 
present time. 
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f 6005 deals with "use" ee opposed to "transaction" Immunity. 
Transaction Immunity may be simply described as that which precludes 
prosecution for any transaction or affair about which a witness testi- 
fies. Use Immunity, by contrast, Is a grant with limitations. Rather 
than barring a subsequent related prosecution, It acts only to suppress. 

In any such prosecution, the witness" testimony and evidence derived 
directly or indirectly from that testimony. Evidence obtained wholly 
independently of Immunized testimony may serve as a basis for prosecut- 
ing the witness for activities and transactions Including those covered 
in his own statements. 

The question has naturally arisen as to whether use immunity 
adequately supplants one's Fifth Amendment right against self-incrimination. 

Following . the Supreme Court's decision in Counselman v. Hitchcock . 142 

/ 

U.S. 547 (1892), In which a use immunity statute was struck down, it was 
for some time supposed that only transaction immunity could afford pro- 
tection co-extensive with the privilege against self-incrimination. A 
later case. Brown v. Walker , 161 U.S. 591 (1896), upheld the immunity 
concept (that of exchanging the right to silence for protection from 
prosecution) but dealt only with a transaction Immunity statute. The 
Murphy v. Waterfront Commission , 378 U.S. 52 (1964) decision, however, 
implied that the traditional interpretation of Counselman was incorrect 
and that protection against the direct and derivative use of compelled 
testimony could adequately replace the Fifth Amendment privilege. 

Finally, last year, the Supreme Court sustained Title 18 U.S.C. S 6001, 
et seq . as constitutionally sound on its face. See Kastlgar v. United 
States . 406 U.S. 441 (1972). For the purposes of the matter now under 
consideration, the Court considers Kastlgar as definitively establish- 
ing the constitutionality of 5 6005. 
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The model for what is now § 6005 originated with the National 
Commission on the Beform of Federal Criminal Laws (Commission) ^ At 
the time the Commission was pursuing its studies, the Senate Judiciary 
Committee was engaged in hearings on S. 30 (organized crime control 
bill) which included at Title II provisions treating the question of 
immunity in grand jury and court proceedings. The Commission later 
recommended to the President that a general and comprehensive use immunity 
statute be adopted which would be applicable in grand jury, court, 
legislative, and administrative proceedings. In April, 1969, the 
President conveyed such a recommendation to the Congress, and on May 
12, 1969, Senator McClellan for himself and Senators Ervin and Hruska 
introduced S. 2122 in the Senate and Congressmen Poff, Edwards and 
Kaet enure introduced a companion bill, H. 11157, in the House. 

These bills implemented the Commission's recommendation with no sub- 
stantive changes as far as the provisions for congressional proceedings 
8 / 

were concerned. The Senate Judiciary Conmittee substituted S. 2122 


6 / The Commission was appointed by the Congress in 1966 
"to undertake a study of the federal criminal laws and recosmend 
Improvements." The Commission consisted of twelve members: three 

appointed by the President, three Federal judges appointed by the 
Chief Justice, three Senators appointed by the President of the 
Senate, and three members of the House of Representatives appointed 
by the Speaker. See Senate Hearings at 280. 

7/ All three House sponsors were members of the Commission. 
Congressman Poff served aa its Vice-Chairman. 

8 / Aa drafted by the Commission, the proposed statute read: 

Section (4). Immunity Before Congress 

(a) When the testimony or other Information is to be pre- 
sented to aithat House or a committee of either House or a 
joint committee of both Houses of Congress, the direction 

to the witness to testify or produce other information shall 
be issued by a United States District Court, upon spplication 
thereftr by a duly authorized representative of the House or 
committee concerned, and subject to the requirements of this 
section. 

(b) Before issuing the direction, the court must find 
that application was authorized, in the case of proceedings 
before one of the Houses of Congress, by affirmative vote 
of a majority of the members present of that House, or in 
the case of proceedings before a committee, by affirmative 
vote of two-thirds of the members of the full committee, 
(continued to next page) 
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for Che original Tide II of S. 30, and the House Judiciary Committee 
subsequently reported out the new version of S. 30 Title II. The bills 
were enacted without further amendment on October 15, 1970.-^ 


8/ (continued) 

(c) Notice of the application for issuance of the direction 
shall be served upon the Attorney General at least ten days 
prior to the date when the application is made. Upon request 
of the Attorney General, the court ahall defer issuance of 
the direction for not longer than thirty days from the date 
of such notice to the Attorney General. 

See Senate Hearings at 292. , 

S. 2122, by comparison, was as follows: 

i 6005. Congressional proceedings 

(a) In the case of any individual who has been or may 
be called to testify or provide other information at any pro- 
ceeding before either House of Congress or any committee, or 
any subcommittee of either House, or any joint committee of 
the two Houses, a United States district court shall issue, 
in accordance with subsection (b) of this section, upon the 
request of a duly authorized representative of the House of 
Congress or the committee concerned, an order requiring such 
individual to give testimony or provide other information 
which he refuses to give or provide on the basis of his 
privilege against self-incriminetion, such order to become 
effective as provided in section 6002 of this chapter. 

(b) Before Issuing an order under subsection (a) of this 
section, a United States district court shall find that — 

(1) in the case of a proceeding before either 
House of Congress, the request for such an order 
has been approved by an affirmative vote of a 
majority of the Members present of that house. 

(2) in the case of a proceeding before a 
committee or a subcomaittee of either House of 
Congress or a joint committee of both Houses, 
the request for such an order has been approved 
by an affirmative vote of tvo-thirds of the 
members of the full committee ; and 

(3) ten days or more prior to the day on which 
the request for such an order was made, the Attorney 
General was served with notice of an intention to 
request the order. 

(c) Upon application of the Attorney General, the United 
States district court shall defer the iesuance of any order 
under subsection (a) of this section for such period, not 
longer than twenty days from the date of the request for such 
order, as the Attorney General may specify. 

See Senate Report No. 91-617, 91st Cong., 1st Sees., (Dec. 16, 1969) at 
7. (Hereinafter cited as Senate Report]. 

9/ For a complete account of the legislative history see 
Senate Report at 55, 56. 
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In Its Working Papers, the National Connission thoroughly 
explored the language and intent of what is now I 6005, and indeed 
anticipated the type of situation now before the Court. Both the 
House and Senate Committees relied heavily on the testimony of 
Commission members and adopted the Commission's recommendations 
concerning immunity without significant modification. Counsel for 
the Select Committee and for the Special Prosecutor have both made 
references to these Papers. For these reasons, the Court believes 
it appropriate to refer in the following discussion to the clarifying 
and interpretive language of the Commission's Working Papers. 

I. 

On its face, S 6005 casts the role of the Court in terms 
of ministerial duty. The language is mandatory: "... a United 

States district court shall issue . . . . upon the request of a duly 
authorized representative of the House of Congress or the coenlttee 
concerned, an order . . . ." (emphasis added). The statutory language 
imposes only two prerequisites or conditions both procedural, for 
issuing the requested order: (1) if the proceeding is before a House of 

Congress, the request for an immunity order must heve been approved by 
a majority of the Members present; if the proceeding is before a com- 
mittee, subcommittee, or joint committee, the request must have been 


10 / It is taken as granted by the statute that: (1) the 

individual from whom the testimony is sought, has been or may be called 
to testify, (2) the witness refuses or will refuse to give testimony 
on the basis of his privilege against compulsory self-incrimination, 

(3) the request from the concerned House of Congress or committee 
is made through a duly authorized representative, and (6) the proposed 
order indicates that the witness' privilege against self-incrimination 
is to be supplanted by the limited immunity conferred under $ 6002. 
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approved by tvo-thlrds of the full committee membership, (2) at least 
ten days prior to filing the Immunity request with the court, the 
committee or Bouse must have provided the Attorney General with notice 
of an intention to seek Immunity for the named witness or witnesses. 

In short, judicial discretion cannot be found on the face of the 
statute. 


It is significant also to note that when the lraaunlty re- 
lates to congressional proceedings, the Attorney General is deprived 
of the discretion he enjoys under other sections of the statute. For 
grand jury and court proceedings (I 6003) and certain administrative 
proceedings (5 6004) the Attorney General may deny permission to seek 
an Immunity order from the Court. Although i 6005 permits the Attorney 
General to apply to the court for a 20-day extension in which the court 
"shall defer the issuance of any order," no veto power or other authority 
is bestowed. 

A recourse to the legislative history of $ 6005 for aid in 

defining the Court's role Indicates that the drafters specifically 

intended the court, in normal circumstances, to grant ismunity orders 

without regard to Its own judgment or opinion. The Senate and House 

Reports contain almost Identical statements on this point. 

A court order must be obtained based on an affir- 
mative vote of a majority of members present in 
a proceeding before either House or a two-thirds 
vote ot the members of the full committee in a 
proceeding before a committee. Ten days' notice 
must be given to the Attorney General prior to 
seeking the order. The court must defer issuance 
up to 20 days at the Attorney General's request. 

As In administrative proceedings, however, the 
Attorney General is not given veto power. Nor 
Is the court given any power to withhold the order 
If the factual prerequisites are met. (Entasis 
added) . 

See Senate Report at 14$, and House Report No. 91-1549, 

91st Cong., 2nd Sees. (Sept. 30, 1970) at 43. 

The language of the Working Papers, though somewhat blunt, is clear. 
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la speaking of what la now I 6003, the Papers state: 

• . . (P)roblems both of constitutionality and 
of insufficiency of information for meaningful 
Judicial scrutiny, have been averted by making 
the court's function a weak and paltry thing — 
ministerial, not discretionary in nature. 

The draft statute, accordingly, in continuing 
the requirement of application to a United States 
district court, makes more clear than the present 
statute the Intention that the court's function is 
not discretionary. The court "shall" issue the 
direction to testify subject to a finding that the 
procedural requirements concerning specified voting 
arrangements in Congress, and notice to the Attorney 
General, have been met. 

Working Papers of the National Commission on Reform 
of Federal Criminal Laws, Vol. II (1970> at 1440. 

(Hereinafter cited as Working Papers). 

Counsel have directed the Court's attention to two cases 

which discuss Judicial discretion in the context of the predecessor 

statutes to ( 6001, et seq . The first of these is Ullman v. United 

States , 350 U.S. 422 (1936). In Ullman . a potential witness sought 

to have the Court reject a request for an immunity order put forth 

by the Attorney General. Although the Ullman statute required the 

immunity order to be in the "public interest," ths Court (per Justice 

Frankfurter) held that the Judicial branch had no discretion to deny 

the order if the procedural prerequisites were met. Quoting District 

Judge Weinfeld, the Court stated that an Interpretation giving the Court 

discretion would "raise a serious constitutional question under the 

doctrine of separation of powers." (350 U.S. at 433). 

A nondiscretionary function on the court's part, said Justice 

Frankfurter, would be within its proper Judicial power and would not 

usurp the constitutional power of a coordinate branch, in this case the 

Executive. The second case, a decision by the Court of Appeals in this 

Circuit, construed a statute which again was phrased in terms less 

restrictive on the court than I 6005. In re McElrath . 101 U.S. App. D.C. 
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290, 248 F. 2d 612 (1957), an en banc decision. Involved a request 

for Immunity by the Senate Comittee on the Judiciary and its Internal 

Security Subcommittee to which the prospective witness objected. The 

statute Involved would, on its face, have allowed far more discretion 

to the District Court than the present one. It provided only that the 

requested Immunity order "may be issued upon application by a duly 

authorized representative of . . . the committee concerned," Judge 

Burger, speaking for four concurring Judges, stated: 

The discretion of the District Court is limited 
at this stage to a determination of the procedural 
regularity of an application and does not embrace 
such Issues as the scope of the inquiry of the 
Committee, the pertinency and relevancy of the 
questions propounded or the constitutionality of 
the statute. 101 D.S. App. D.C. at 295. 

If then, neither the Attorney General nor the court may deny 

a congressional application, the question naturally arises, "For what 

purpose does t 6005 require notice to the Attorney General and approval 

by the court?" Though the statute Itself is silent here, the Working 

Papers again include a comprehensive discussion. With respect to the 

Attorney General, the Working Papers state at page 1440: 

In the special instance of congressional inquiries, 
in contrast to administrative proceedings, it would 
be virtually unthinkable to give the Attorney General 
the additional power of disapproval of conferment of 
immunity, because in a Teapot Dome-type congressional 
investigation the Attorney General himself would be the 
focus of the inquiry. 

Nevertheless, the Cotmiasion and the Congress' -n did recognize the 
seriousness of immunization against punishment for crime and the potential 
adverse effect the conferring of lmaunity might have on criminal law 
enforcement. It was with the Intent of minimizing any prejudicial impact 
on present and future law enforcement plans that the provision requiring 
notice of intended immunization was adopted. It was expected that timely 
notice would allow the Attorney General to assess the effect of a grant 
of immunity on investigations or prosecutions and then, should he feel it 
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necessary, communicate with the concerned House of Congress or com- 
mittee to "lobby" for a modification of immunity plans. (Working 
Papers at 1406) , The memorandum filed by the Special Prosecutor 
indicates that he has made use of this opportunity although to no 
avail, as yet. It was also anticipated that a period of time up to 
30 days would permit the Attorney General to "insulate from the immunity 
grant any incriminating data already in his files prior to the witness* 
testimony." (Working Papers at 1406). Presumably, if such incriminat- 
ing data is available to the Special Prosecutor in this case, he has 
taken advantage of the opportunity to "insulate" it. Thus, though he 
is accorded no right to be heard in court in opposition to an immunity 
request, the Attorney General is given some protection in his role as 
the administrator of Federal law enforcement by the notice requirement 
of $ 6005. 


With regard to court approval, the Commission expressed some 
strong reservations. It suggested at page 1436 of '.the Working Papers, 
that Congress give serious consideration to eliminating the judicial 
role altogether. The basic objection to court participation concerned 
the constitutional "separation of powers" doctrine. Hie problem was 
highlighted in the Ullrnan v. United States case cited earlier. To uphold 
an Immunity statute which required use of the judicial process, the Supretae 
Court felt constrained to read the statute as giving courts no discretion 
to deny immunity, the reason being that the judicial function is a determina- 
tion of "right" or "wrong" while a decision to grant immunity is not "right" 
or "wrong" but purely a matter of discretion. The Working Papers sum up 
the import of Ullman thusly: 

Immunity is the fixed price which the government must 
pay to obtain certain kinds of information, and only 
the government can determine how much information it 
wants to '*buy" in the light of the fixed price. Viewed 
thusly, a court has nothing on which to base a deter- 
mination whether a given immunity grant is "right" or 
"wrong," whether it should be made, or whether it should 
not be made. Indeed, for a court to attempt to make such 
a decision, or for Congress to attempt to confer such a 
role upon a constitutional court, would raise serious 
questions of separation of powers under article III, i.e. , 
conferment on a constitutional court of a function not 
"judicial" in nature. 
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Working Papers at 1434-35. 

An attempt to force upon the courts the necessity of second-guessing 

the propriety or wisdom of specific immunity requests would, perhaps 

unconstitutionally, put the courts "in the middle." 

An immunity grant is not a matter of right or 
wrong, but a discretionary governmental act. 

The Itederal district court may of course scrutinize 
the record to make certain that the congressional 
request for an inmunity order is jurisdictionally 
and procedurally well founded, and that the Attorney 
General has been notified. But if the Attorney 
General should oppose the congressional request 
for an immunity order solely because he feels it 
is "unwise," the court would have no constitutional 
or other legal basis for siding with the Congress, 
siding with the Attorney General, or making its 
own calculation of the degree of public need for 
the Information, balanced against the loss of the 
possible opportunity to prosecute a possible 
criminal. 

Working Papers at 1417. 

All this is not Intended to suggest, however, that the court 
is nothing but a rubber stamp. 9 6005 clearly requires that it be a 
checkpoint for assuring proper compliance with the established pro- 
cedures. The Commission has suggested additional functions as well 
which derive largely from the courts' inherent powers. 

A further supporting reason for continuance of the 
requirement of application to a district court is that 
it could conceivably be converted into a sort of declara- 
tory Judgment proceeding not on the wisdom of conferring 
immunity or no, but on the question of constitutional 
jurisdiction of Congress over the inquiry area, statutory 
(or resolution) jurisdiction of the particular agent of 
Congress over the inquiry, and relevance of the informa- 
tion sought to the authorized inquiry. 


Under our decided cases concerning congressional investi- 
gations there are potentially four kinds of restraints 
of a jurisdictional nature which the courts may impose, in 
an appropriate proceeding. First, a court may review to 
ascertain whether the investigation falls within the 
total constitutional scope of the congressional investiga- 
tory power. Kilboum v. Thompson , 103 U.S. 168 (1880); 
McGraln v. Daugherty , 273 U.S. 135 (1927) ; Sinclair v. 

United States . 279 U.S. 263 (1929). Second, a court may 
review to ascertain whether a committee investigation ex- 
ceeds the scope of the authorizing resolution, or perhaps 
is wholly unauthorized. United States v, Rumely , 345 U.S. 

41 (1953) . Third, a court may review to ascertain whether 
the testimony sought is constitutionally privileged under 
the fifth amendment's self incrimination clause, which is 
irrelevant in this immunity statute context, or is privileged 


12 



491 


under some other constitutional provision such 
as the first amendment. Although the Supreme 
Court has not yet allowed a congressional witness 
to shelter under the first amendment, it has been 
willing to take a look and has split five to four 
on the issue. Barenblatt v. United States , 360 
U,S, 109 (1959); cf. Gibson v. Florida Legislative 
Investigation Committee , 372 U.S. 539 (1963). ' 

Fourth, a court may review to ascertain whether 
the testimony sought is relevant to the authorized 
inquiry. Watkins v» United States , 354 U.S. 178 
(1957); Deutch v. United States , 367 U.S. 456 (1961). 

Working Papers at 1441-42. 

To this list might be added the sort of discretion which a court exercises 
in denying an immunity request because it believes that the statute 
compelling testimony may be unconstitutional as applied. (See e.g. , 

In Re Grand Jury Witness Sara Baldinger , Grim. Misc. No. 3016 (WF), 

U.S. Dist Ct. Cent. Dist. Calif. March 14, 1973.) In the present cir- 
cumstances, none of the above-noted situations are disclosed. 


II. 


While the Special Prosecutor acknowledges that the Court 
cannot withhold entry of the immunity orders here at issue, he never- 
theless asks the Court to make such orders conditional. The specific 
conditions recommended are listed from the Special Prosecutor’s memo- 
randum. 


1. Requiring,, as in the case of criminal trials, 
the exclusion of the broadcast media (radio and 
television) , when an immunized witness is required 
to furnish self-incriminating testimony, at least in 
the absence of an express waiver by the witness and 
his counsel of any objection to such potentially pre- 
judicial coverage. 

2. Limiting the grant of an order directing the 
witness to testify before the Committee to testimony 
given in executive session. 

3. Conditioning the grant of the Committee’s 
application on the assurance that it will receive 
the testimony only in executive session and will 
not publicly release the transcript of the testimony 
or any summary of it pending completion of the 
Committee’s investigation. 

4. Supplementing one or more of the above by direct- 
ing the witnesses not to discuss or comment upon their 
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testimony with members of the press or with any 
persons other than their counsel, members of the 
Committee and Its staff, and prosecuting officers 
of the Department of Justice. 

5. Supplementing one or more of the above by con- 
ditioning the grant of Immunity on an understanding 
that the Committee and Its staff will not make pub- 
lic statements about the witnesses' testimony pending 
completion of the Consalttee 's investigation. 

In oral argument, counsel for the Special Prosecutor apparently 
abandoned most of the above recommendations and urged upon the Court 
a single restriction; that the immunity orders direct the witnesses 
to testify only outside the presence of television cameras and radio 
microphones, thus permitting them to assert a Fifth Amendment privilege 
based on the type of news coverage given their testimony. 

Insofar as the Special Prosecutor's proposals ask the Court 
to Judge the wisdom of granting Immunity to these witnesses or the 
appropriateness of coverage by the broadcast media, the foregoing dis- 
cussion suffices to show that the Court lacks completely any power of 
intervention. Insofar as the proposals ask the Court to exercise In- 
herent powers in the interest of preserving the rights of potential 
defendants, additional considerations forbid judicial interference with 
the Select Committee's investigation and procedures. 

The Special Prosecutor has cited a variety of cases which 
highlight the sort of Judicial protections which he seeks. Prominent 
among these are: Sheppard v. Maxwell . 284 O.S. 333 (1966), Miranda v. 

Arizona , 387 U.S. 436 (1966), Estes v. Texas . 381 U.S. 532 (1965), 
Rldeau v. Louisiana , 373 O.S. 723 (1963), and Delany v. United States , 
199 F.2d 107 (1st Cir. 1952). As precedents for Judicial intervention 
in legislative matters he cites such cases as: Powell v. McCormack , 

395 O.S. 486 (1969), Dombrowski v, Eastland , 387 O.S. 82 (1967), and 
Kllbourn v. Thompson . 103 O.S, 168 (1881). 
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These decisions, however, are not precedents for what the 
Special Prosecutor proposes. The one distinguishing feature found in 
each of the cases regarding fair trials and defendants' rights is the 
fact that indictments were extant and defendants identifiable. The 
Court here cannot confront any such "case or controversy.” Counsel 
for the Special Prosecutor at the hearing represented to the Court 
that indictments in the matter being Investigated by the Select Com* 
mittee are sure to be forthcoming, although a time cannot be estimated, 
and that Mr. Magruder and Mr. Dean would very probably be named as 
defendants in such Indictments. To broadcast nationally the possibly 
self-incriminating testimony of Messrs. Magruder and Dean, compelled 
pursuant to the orders herein, would, asserts the Special Prosecutor, 
endanger (1) the ability of any persons named by the witnesses in 
their testimony to obtain a fair trial, (2) the validity of future 
indictments, and (3) the ability of the Government subsequently to 
prosecute the witnesses. The fact remains, however, that there are 
no Indictments, no defendants, and no trials. However much the Court 
may sympathize with the Special Prosecutor's wish to avoid serious 
potential dangers to his mission, it cannot act on suppositions, and 
the Special Prosecutor himself has been unable to show where any court 
has so acted. The matter is simply not ripe for Judicial action. 

Where a court has indictments or trial proceedings pending 
before it, it can draw on a well-stocked arsenal of measures designed 
to preserve the integrity of proceedings and the rights of individuals. 

It may act to change venue, grant a continuance as in Delany , supra , 
restrict extrajudicial statements as in Dnlted States v, Tijerina , 

412 F,2d 661 (10th Cir. 1969), cert , denied 396 O.S. 990 (1969), control 
the courtroom as per Sheppard v. Maxwell , supra , etc. But even suppos- 
ing that a court might be able to act in a premature situation such as 
the instant one, it is clear that the court could not go beyond administer- 
ing its own affairs and attempt to regulate proceedings before a coordinate 
branch of government. The case authorities cited by the Special Prosecutor 
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cannot sustain Intervention in this situation under the immunity 
statutes. On the contrary, decisional law mandates a "handa-off" S 
policy on the Court's part. A sampling of cases will suffice. 

Delaney v. United States . 199 F.2d 107 (1st Cir. 1952), is 
a leading case Involving pretrial publicity provoked by a congressional 
hearing. After Delaney was indicted on matters relating to the adminis- 
tration of the Internal Revenue laws, he was subjected to adverse pub- 
licity by hearings dealing with tax matters conducted by the so-called 
King subcommittee. The Circuit Court reversed Delaney's conviction 
because of the District Court's failure to grant -• a continuance, 
but noted that this indictment could still stand and that, with an 
appropriate continuance, Delaney could have received a fair trial. 

The Court stated further: 

He mean to imply no criticism of the King 
committee. He have no doubt that the Com- 
mittee acted lawfully, within the constitutional 
powers of Congress duly delegated to it. It 
was for the Committee to decide whether con- 
1 slderatlons of public interest demanded at that 
■ time a full dress public investigation [of 

Delaney. J 199 F.2d at 114. (emphasis supplied) 

The Court emphasized that the Delaney case involved an individual 

already under indictment. In a statement that portends the present situation 

the Court said: 

He limit our discussion to the case before us, 
and do not stop to consider what would be the 
effect of a public legislative hearing, causing 
damaging publicity relating to a public official 
hot then under Indictment. Such a situation may 
present important differences from the Instant 
case. In such a situation the investigative 
function of Congress has its greatest utility: 

Congress is informing Itself so that it may take 
appropriate legislative action; it is informing 
the Executive so that existing laws may be en- 
forced; and it is Informing the public so that 
democratic processes may be brought to bear to 
correct any disclosed executive laxity. Also, if 
as a result of such legislative hearing an indict- 
ment is eventually procured against the public 
official, then in the normal case there would be a 
much greater lapse of time between the publicity 
accompanying the public hearing and the trial of 
the subsequently indicted official than would be 
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tha ease if the legislative hearing were held while 
the accused is awaiting trial on a pending indictment. 

199 F.2d at 115. 

In his concurring opinion in Hutcheson v. United States . 369 U.S. 599 

(1962) Justice Harlan observed: 

. . . [S)urely a congressional committee which 
is engaged In a legitimate legislative investiga- 
tion need not grind to a halt whenever responses 
to its inquiries might potentially be harmful to 
a witness in some distinct proceeding ... or when 
crime or wrong doing is disclosed. McGraln v. 

Daugherty. 273 U.S. 135, 179-180. 369 U.S. at 618. 


Nor can it be argued that the sere pendency of 
the state indictment ipso facto constitutionally 
closed this avenue of Interrogation to the 
[Congressional) Committee, 369 U.S. at 613. 

The recent Supreme Court decision in Doe v. Macmillan. 

U.S. 41 U.S.L.W. 4752 (1973) holds that public distribution by a 

congressional committee of libelous or actionable material may Impose 
liability on persons outside the legislative branch, for example, those 
who do the publishing. Thus, as a practical matter, a committee might 
in some cases want to be satisfied with internal distribution of infor- 
mation so as not to subject others to liability. Nowhere in the decision, 
however, does the Court even hint that the judiciary has power to direct a 
congressional committee so to act. 

It is apparent as well that a committee's legislative purpose 
may legitimately include the publication of information. As the Supreme 
Court stated in Watkins v. United 8tatea . 354 U.S. 178, 200 (1957): 

[There is a] power of the Congress to inquire 
into and publicise corruption, maladministration 
or inefficiency in agencies of the Government. 

That was the only kind of activity described by 
Woodrow Wilson in Congressional Government when 
he wrote: "The Informing function of Congress 

should be preferred even to its legislative 
function." (citation omitted). From the earliest 
timas in its history, tha Congress has assiduously .■ 
performed an "informing function" of this nature. 

See also Hears t v. Black. 87 F.2d 68 (D.C. Cir. 1936). 
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In conclusion, the Court finds that the Select Committee 
requests have net the two procedural requirements established by 
i 6005, The Court is, therefore, compelled to grant unconditionally 
the ianmnity orders sought. Inasmuch as the Court is without .dis- 
cretion in this matter, it is not invited to comment on the wisdom 
or unwisdom of granting immunity in this case Mr to express its opinion 
on the desirability or undesirability of implementing the Special 
Prosecutor's proposals. To comment would be not only gratuitous but 
graceless. The Court's decision and action, therefore. Cannot be 
Interpreted as anything more than the Court acting as It Is required 
by the law to act. 



June 12, 1973 
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UNITED STATES DISTRICT COU] 
FOR THE DISTRICT OF COLUM 


In the Matter of the Application of 

UNITED STATES SENATE SELECT 
COMMITTEE ON PRESIDENTIAL 
CAMPAIGN ACTIVITIES 


BIA 


JUN 21 1913 


JAMS F. JtAVKY 
CLERK 


MISC. NO. 70-73 


APPLICATION FOR ORDER CONFERRING IMMUNITY UPON AND 
COMPELLING TESTIMONY AND PRODUCTION OF INFORMATION 
FROM DAVID YOUNG 


The Select Committee on Presidential Campaign Activities 
of the United States Senate, by its Counsel, hereby applies to this Court 
for an order conferring immunity upon and compelling David Young to testify 
and provide other information before this Committee pursuant to the 
provisions of Title 18, United States Code, Sections 6002 and 6005. In 
support of this applicat ion the Committee states: 

1. The Select Committee on Presidential Campaign 

Activities, pursuant to Senate Resolution 60, Section 1(a), 93fd Congress, 

1st Session, is inquiring into the extent, if any, that illegal, improper, or 

unethical activities were engaged in by any persons, acting individually or 

in combination with others, in the Presidential election of 1972, or any 

* 

campaign, canvass, or other activity related to it. 

2. David Young will be subpoenaed to appear before this 
Committee during hearings that will be held in the near future. 

3. It is anticipated that Mr. Young will invoke his Constitu*. 
tional privilege against self-incrimination and refuse to testify or provide 
other information relating to his activities that come within the scope of 
the investigatory authority established by Senate Resolution 60. 

34-966 O - 74 - pt. 1 - 33 
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Page Two 

4. This Application has been approved by an affirmative 
vote of all members of the Select Committee present, as attested to by 
the Certification of Samuel Dash, Chief Counsel, Senate Select Committee 
on Presidential Campaign Activities. The Certification is attached hereto 
as Exhibit 1. 

5. Notice of an intention to request this order was given 

to the Attorney General of the United States as required by Title 18, U.S.C. 
I 6005 (b)(3) on June 13, 1973, as attested to by the Certificate of Service 
attached hereto as Exhibit 2. The Attorney General has acknowledged 
service of this notice and has waived his statutory right to a ten day waiting 
period between notification and request for the order provided for in § 6005 
(b)(3), as indicated by the documents attached hereto as Exhibit 3. The 
Attorney General has also stated that he will not seek a deferral of the 
order pursuant to 1 6005(c). See Exhibit 3. 

Respectfully submitted, 

(/£*>£ j 

Samuel Dash 

Chief Counsel 

Select Committee on Presidential 
Campaign Activities 


James Hamilton 
Assistant Chief Counsel 


Ronald D. Rotunda 
Assistant Counsel 


June <2/ 1973 
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SAM J. ERVIN, JR., CHAIRMAN 
HOWARD H. BAKER, JR., TENN., VICE CHAIRMAN 
HERMAN E. TALMADGE, GA. EDWARD J. GURNEY. FLA. 
DANIEL K. INOUYE, HAWAII LOWELL P. WEICKER, JR., CONN. 
JOSEPH M. MONTOYA, N. MEX, 

SAMUEL DASH 

CHIEF COUNSEL AND STAFF DIRECTOR 
FRED D. THOMPSON 

minority Counsel 
RUFUS L. EDMISTEN 
DEPUTY COUNSEL 


'TUCrwleb /-Slates ^Serrate 

SELECT COMMITTEE ON 
PRESIDENTIAL CAMPAIGN ACTIVITIES 
(pursuant to s. res. to, *3d congress) 

WASHINGTON. D.C. 20510 


CERTIFICATION OF VOTE 


I, Samuel Dash, Chief Counsel of the Select 
Committee on Presidential Campaign Activites of the United 
States Senate, do hereby certify that the APPLICATION FOR 
ORDER CONFERRING IMMUNITY UPON AND COMPELLING 
TESTIMONY AND PRODUCTION OF INFORMATION FROM 
DAVID YOUNG filed pursuant to the provisions of Title 18, 
United States Code, Sections 6002 and 6005 was approved 
by a unanimous vote of the members of said Committee 
present on June 12, 1973. 

Samuel Dash 
Chief Counsel 

June^./, 1973 



EXHIBIT 1 
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6AM J. ERVIN. J — . CHAIRMAN 

HOWARD H. BAKER, JR.,’ .CNN., VICE CHAIRMAN 
HERMAN E. T AC MADGE, GA. EDWARD J. GURNEY, FLA. 
DANIEL K. INOUVE, HAWAII LOWELL F. WEICKER. JR.. CONN. 

JOSEPH M. MONTOYA, N. MEX. 

SAMUEL DASH 

CHIEF COUNSEL AND STAFF DIRECTOR 
FRED D. THOMPSON 
MINORITY COUNSEL 
RUFUS L. EDMISTEN 
DEPUTY COUNSEL 


'jHCrtifeb -Stales -Serrate 

J SELECT COMMITTEE ON 

PRESIDENTIAL CAMPAIGN ACTIVITIES 

(PURSUANT TO S. RES. 80. D3D CONGRESS) 

WASHINGTON. D.C. 20510 


CERTIFICATE OF SERVICE 

I, Samuel Dash, do hereby certify thaton 
the 13th day of June, 1973, I served a notice of our intention 
to seek an order conferring immunity upon and compelling 
testimony and production of information from David Young, 
upon the Honorable Elliot L. Richardson, Attorney General 
of the United States, and Archibald Cox, Special Prosecutor, 
by having said notice hand delivered to them at their offices 
located respectfully in the Main Justice Building, 10th and 
Constitution Avenue, NW, Washington, DC and at 1425 K St. , 

IW, Washington, DC. A copy of this notice is attached to 
this Certificate of Service. 

_ oJ- J 

Samuel Dash 
Chief Counsel 

June 2 ./ 1973 


EXHIBIT 2 
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WATERGATE SPECIAL PROSECUTION FORCE 
United States Department of Justice 
1425 K Street, N.W. 

Washington, D C. 20005 


June 15, 1973 


Mr. Samuel Dash 
Chief Counsel 
United States Senate 
Select Committee on Presidential 
Campaign Activities 
Washington, D.C. 20510 

Dear Sam: 

This is in response to your letter of June 13th to 
Attorney General Richardson requesting a waiver of the ten- 
day notice provided for in Title 18 United States Code Section 
6005 with respect to an order conferring immunity on and 
compelling testimony of David Young. I hereby waive the ten- 
day notice provided for in the statute, and I shall not apply 
for the twenty-day deferral of issuance of an order under 
Section 6005 which is permitted by subsection (c) of that 
Section. You are free, of course, to submit this letter to 
the Court as evidence of my waiver of the notice requirement. 


Sincerely, 


ARCHIBALD COX 
Special Prosecutor 


fcxHIBIT 3 
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


In the Matter of the Application of 


UNITED STATES SENATE SELECT 
COMMITTEE ON PRESIDENTIAL 
CAMPAIGN ACTIVITIES 


NOTICE OF APPLICATION FOR ORDER CONFERRING IMMUNITY 
. AND COMPELLING TESTIMONY OF WITNESS 


TO: ATTORNEY GENERAL, UNITED STATES DEPARTMENT OF JUSTICE, 

MAIN JUSTICE BUILDING, 10th and Constitution Avenue, N.W. , . 
Washington, D.C. 20530 

PLEASE TAKE NOTICE that on the 23rd day of June , 1973 at', 
10:00 a.m. , or as soon thereafter as counsel may be heard, in 
the courtroom of the Honorable John J. Sirica, Chief Judge, •• 
United States District Court, District of Columbia, located in 

■ •. ■ • i 

Courtroom No. 2, United States District Courthouse, Third and x 

Constitution Avenue, N.W., Washington, D.C., the undersigned, rx 

• • » >5 

acting on behalf of the Select Committee on Presidential 
Campaign Activities of the United States Senate, will apply •' 
to the Court, pursuant to the provisions of Title 18, United 
States Code, Sections 6002(3) and 6005, for an order conferring 
immunity upon and compelling David Young to testify and provide' 
other information in an inquiry conducted by said Committee. T 


. . /v 7 £>'a+A 

? Chief Counsel 

Senate Select Committee on • 
Presidential Campaign Activities 




Misc. No. 70-73 


Dated this 13th day of 
June, 1973 



UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


In the Matter of the Application of 

UNITED STATES SENATE SELECT 
COMMITTEE ON PRESIDENTIAL 
CAMPAIGN ACTIVITIES 


MEMORANDUM OF POINTS AND AUTHORITIES IN SUPPORT OF 
APPLICATION FOR ORDER CONFERRING IMMUNITY UPON AND 
COMPELLING TESTIMONY AND PRODUCTION OF INFORMATION 
FROM DAVID YOUNG 


MISC, 


. NO. 1 'lO- 


The Select Committee on Presidential Campaign Activities 
of the United States Senate has applied to this Court for an Order conferring 
immunity upon and compelling David Young to testify and provide other 
information before Sections 6002 and 6005. These sections, in pertinent , 
part, provide: \ 

"Section 6002. Immunity generally. 

"Whenever a witness refuses, on the basis of his \ 
privilege against self-incrimination to testify or provide 
other information in a proceeding before or ancillary to— i 

* * ❖ 


"(3) either House or Congress, a joint committee of 
the two Houses, or a committee or a subcommittee of 
either House, and the person presiding over the pro- \ 
ceeding communicates to Ihe witness an order issued 
under this part, the witness may not refuse to comply 
with the order on the basis of his privilege against self- 
incrimination; but no testimony or other information 
compelled under tl^e order (or any information directly , 
or indirectly derived from such testimony or other, infor- 
mation) may be used against the witness in any criminal \ 
case, except a prosecution for perjury, giving a false,, - . \ 
statement, or otherwise failing to comply with the order." 

"Section 6005. Congressional proceedings. 

"(a) In the case of any individual who has been or 
may be called to testify or provide other information at 
any proceedings before either House of Congress, or any 
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subcommittee of either House, or any joint committee 
of the two Houses, a United States district court shall 
issue, in accordance with subsection (b) of this section, 
upon the request of a duly authorized representative of 
the House of Congress or the committee concerned, an 
order requiring such individual to give testimony or 
provide other information which he refuses to give or 
provide on the basis of his privilege against self- 
incrimination, such order to become effefctive as provided 
in section 6002 of this part. " 

"(b) Before issuing an order under subsection (a) of 
this section, a United States district court shall find that-- 

* * * 

"(2) in the case of a proceeding before a committee or 
a subcommittee of either House of Congress or a joint 
committee of both Houses, the request for such an order 
has been approved by an affirmative vote of two-thirds of 
the members of the full committee; and 

"(3) ten days or more prior to the day on which the 
request for such an order was made, the Attorney General 
was served with notice of an intention to request the order 

"(c) Upon application of the Attorney General, the 
United States district court shall defer the issuance of 
any order under subsection (a) of this section for such 
period, not longer than twenty days from the date of the 
request for such order, as the Attorney General may 
specify. n 

As the exhibits attached to the present Application indicate, 
the procedures required by Section 6005. have been met. All members of 
the Select Committee present have approved this Application, Moreover, 
the Select Committee, through its Counsel, has notified the Attorney General 
of its intention to request the instant order. The Attorney General' 'has 
acknowledged notice and has waived his right to ten days delay between 
notice and request under Section 6005(b)(3), as well as his right to further 
deferral of the order pursuant to Section 6005(c). 
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Because the requirements of Section 6005 have been complied 
with, the attached order should be entered. 


Respectfully submitted, 


ZU ( /?(><* ) 

Samuel Dash 
Chief Counsel 

Select Committee on Presidential 
Campaign Activities 


James Hamilton 
Assistant Chief Counsel 


Ronald D. Rotunda 
Assistant Counsel 


June 21 1973 

) 
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


In the Matter of the Application of 

UNITED STATES SENATE SELECT 
COMMITTEE ON PRESIDENTIAL 
CAMPAIGN ACTIVITIES 


Misc. No. 70-73 


ORDER CONFERRING IMMUNITY UPON AND COMPELLING 
TESTIMONY AND PRODUCTION OF INFORMATION FROM 
DAVID YOUNG 

The United States Senate Select Committee on Presidential 
Campaign Activities, having made written application for an order conferring 
immunity upon David Young and compelling him to testify and provide other 
information' before it, pursuant to Title 18, United States Code, Sections 
6002 and 6005, and on Court finding that all procedures specified by I 6005 
have been duly followed, it is hereby, this day of June, 1973, 

ORDERED that David Young, in accordance with the provisions 
of Titlq 18, United States Code, Sections 6002 and 6005, shall not be excused 
from testifying or providing other information before the Select Committee 
on Presidential Campaign Activities on the ground that the testimony or 
other information sought may tend to incriminate him. 

AND IT IS FURTHER ORDERED that said David Young appear 
when subpoenaed by said Committee and testify and provide such other infor- 
mation that is sought with respect to the matters under inquiry by said 
Committee. 

AND IT IS FURTHER ORDERED that no testimony or other 
information compelled under this ORDER (or any information directly or 
indirectly derived from such testimony or other information) may be used 
against David Young in any criminal case, except a prosecution for perjury, 
giving a false statement, or otherwise failing to comply with this ORDER. 


United States District Judge 
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CERTIFICATE OF SERVICE 

O ) 

I do hereby certify that on the oQ / day 

of June, 1973, I served copies of the attached documents upon the 
Honorable Elliot L. Richardson, Attorney General of the United 
States, Archibald Cox, Special Prosecutor, and Tony Lapham of 
Shea and Gardner, attorney for David Young, by causing said 
copies to be hand delivered to them at their respective offices. 
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


In the Matter of the Application of 

UNITED STATES SENATE SELECT 
COMMITTEE ON PRESIDENTIAL 
CAMPAIGN ACTIVITIES 


MISC. NO. 70-73 


MEMORANDUM OF POINTS AND AUTHORITIES SUBMITTED 
BY DAVID R. YOUNG IN RESPONSE TO APPLICATION OF 
UNITED STATES SENATE SELECT COMMITTEE ON 
PRESIDENTIAL CAMPAIGN ACTIVITIES FOR ORDER 
-CONFERRING IMMUNITY UPON AND COMPELLING 
TESTIMONY AND PRODUCTION OF INFORMATION FRCM 
DAVID YOUNG. AND IN RESPONSE TO PROPOSED ORDER 

1. Introduction 

David R. Young submits the following memorandum in response to 
the application for an order, and the proposed order, compelling him to 
testify before the Senate Select Committee on Presidential Campaign 
Activities (hereinafter referred to as "the Committee"), and to provide 
other information to the Committee, pursuant to the federal use immunity 
statute, 18 U.S.C. 56001 et sea . 

The purpose of this memorandum is to urge an amendment of the 
last paragraph of the order proposed by the Committee, clarifying a point 
of statutory construction that bears importantly on Mr. Young's rights and 
liabilities under that order. The need for clarification arises mainly as 
a result of the recent decision in In Re Baldinger . 356 F.Supp. 153 (C.D. 
Cal. 1973), holding that the immunity provisions in 18 U.S.C. §6002 do not 
preclude the use against a witness of his compelled testimony in support of 
possible criminal charges relating to prior statements or testimony of the 
same witness on the same subject matter. If that interpretation of the 
statute is sound, then there is little room for doubt as to the soundness of 
the constitutional holding in Bal dinver that the use immunity conferred by 




509 


- 2 - 

18 U.S.C. §6002, where it leaves a witness exposed to the possibility that 
his compelled testimony could be used against him to establish criminal 
conduct in relation to past statements or testimony, is not an effective 
or adequate substitute for the Fifth Amendment privilege against compulsory 
self- incrimination . 

Mr. Young has made a prior statement to the FBI and has given prior 
grand jury testimony touching matters that in all probability will be covered 
ih any examination before the Committee. Thus Mr. Young is within that class 
of persons who, according to Baldinger . would be deprived of their Fifth 
Amendment rights if compelled to testify by an order issued pursuant to 
18 U.S.C. §6002. That is true even though Mr. Young has no apprehension 
that his prior FBI statement or prior sworn testimony were false in any 
respect. To assure that his Fifth Amendment rights are preserved, Mr. Young 
therefore requests that the order proposed by the Committee be amended to 
make it clear that, contrary to the interpretation of 18 U.S.C. §6002 adopted 
in Baldinger . no testimony or other information may be used against Mr. Young 
any criminal case relating to prior conduct, including prior statements or 
testimony. 

2. The issues in the context of 
the relevant statutory language 

The legal consequences that attach when a witness testifies or 
provides other information pursuant to an order issued under 18 U.S.C. §6002 
are spelled out in that section in the following terms: 

V. . . no testimony or other information 
compelled under the order (or any information 
directly or indirectly derived from such testimony 
or other information) may be used against the 
witness in any criminal case, except a prosecution 
for perjury, giving a false statement, or otherwise 
failing to comply v/ith the order . " (Emphasis added) 

These exact terms, including the underscored language, are tracked in the 

order proposed in this case by the Committee. The question of statutory 

construction is whether the underscored language refers only to possible 
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prosecutions relating to the compelled testimony, or whether as held in 
Baldinger that language refers also to possible prosecutions relating to 
prior statements and testimony of the witness. The constitutional question 
is whether, assuming a construction of the language that would permit use of 
the compelled testimony in possible prosecutions relating to prior statements 
or testimony, 18 U.S.C. §6002 is constitutional as applied to a witness — 
such as the witness in this case — who has made prior statements and given 
prior testimony or whether, again as held in Baldinger . the statute is un- 
constitutional as applied in such circumstances. 

3. The issue of statutory construction 
There are persuasive reasons to believe that the Baldinger decision 
does not reflect an accurate interpretation of 18 U.S.C. §6002, and that it 
defines too narrowly the scope of the immunity conferred by that section. 

To begin with, Baldinger appears to be in direct conflict with Kastigar v. 
United States . 406 U.S. 441 (1972), the Supreme Court's comprehensive decision 
upholding the constitutionality of the federal use immunity statute. Further, 
the traces of legislative history of the provision in 18 U.S.C. §6002 granting 
immunity against use of compelled testimony "in any criminal case, except a 
prosecution for perjury, giving a false statement, or otherwise failing to 
comply with the order," are also at odds with the interpretation of this 
provision in Baldinger . as indeed is the wording of the provision itself. 

These considerations are discussed briefly below. So far as they concern the 
issue of statutory construction, they all point to a conclusion that 18 U.S.C. 
§6002 precludes the evidentiary use of compelled testimony in possible 
prosecutions relating to prior statements or testimony. However, if the 
contrary conclusion reached in Baldinger is correct, then so must be the 
conclusions reached in that case on the constitutional issue — namely, that 
the use immunity conferred by the statute affords significantly less pro- 
tection than the privilege against compulsory self- in crimination and that 
the Fifth Amendment therefore bars, as to a witness who has given prior 



statements or testimony covering the same subject matter, enforcement of 
an order compelling testimony and the production of other information 
pursuant to 18 U.S.C. §6002. 


(a) The Kastigar decision 

In Kastigar v. United States . supra, decided shortly after the 
1970 enactment of the federal use immunity statute, the Supreme Court 
reviewed and affirmed contempt judgments entered against witnesses who had 
refused to answer questions before a grand jury in the face of an order 
compelling them to do so and granting them immunity pursuant to 18 U.S.C. 
§6002-6003. The view expressed by the Court as to the scope of use immunity 
was central to its holding that the statute met constitutional standards: 

"We hold that such immunity from use and derivative 
use is coextensive with the scope of the privilege 
against self- incrimination, and therefore is sufficient 
to compel testimony over a claim of the privilege. 

While a grant of immunity must afford protection 
commensurate with that afforded by the privilege, it need 
not be broader. , . . Immunity from the use of compelled 
testimony, as well as evidence derived directly and in- 
directly therefrom, affords this protection. It pro- 
hibits the prosecutorial authorities from using the 
compelled testimony in any respect, and it therefore 
insures that the testimony cannot lead to the in- 
fliction of criminal penalties on the witness." 

406 U.S. at 453 (Emphasis in opinion) 

Thus the Court was emphatic in construing the immunity provisions of the 

statute as precluding any use of compelled testimony against a witness in 

criminal proceedings, and that construction was basic to the approval of 

the statutory procedures as coextensive with the privilege against self- 

inerimination. To the extent that these same immunity provisions were 

construed in Baldinger to permit the use of compelled testimony as evidence 

against a witness in connection with criminal charges relating to prior 

statements or testimony of the witness, that decision is fundamentally 

inconsistent with Kastigar . 



512 


- 5 - 


(b) Legislative history and other considerations 

As recognized in Baldinper ■ 356 F.Supp. at 157-158, what little 
legislative history there is on the point indicates that the proviso in 
18 U.S.C. §6002 authorizing the use of compelled testimony against a witness 
in "a prosecution for perjury, giving a false statement, or otherwise failing 
to comply with the order," refers only to prospective conduct of the witness. 
So, for example, the Justice Department comments on the legislation included 
the following: 


"'Title II provides that when a witness refuses 
on the basis of the privilege against self- incrimination 
to testify or to provide information in a proceeding 
before a Federal court or grand jury, a government agency, 
or either House of the Congress or a Congressional 
committee, testimony may be ordered, but the testimony 
which is compelled or information obtained from the 
testimony which is compelled may not be used against 
the witness in any criminal case. An exception of 
course is made for criminal offenses committed during 
the testimony , such as perjury and false statement, 
and for failure to comply with the order itself.' 

Hearings on S. 30 Before Subcomm. No. 5 of the House 
Comm, on the Judiciary, 91st Cong., 2d Sess., 
at 162 (1970)." (Emphasis added) 

Similarly, the House Report on the legislation contained a remark to the 
effect that the "exception for perjury, false statements or other failure 
to comply with the order is probably unnecessary," — ^ and the only ex- 
planation for a remark of that kind is that the liability of a witness 
for offenses committed after entry of an order would be obvious even without 
an exception in the statute. Certainly the exception would not have been 
thought "probably unnecessary" if the intention was to expose witnesses to 
use of compelled testimony as evidence of prior offenses. 

Finally, 18 U.S.C. §6002 indicates on its face that compelled 
testimony or other information compelled by an order may not be used as 
evidence of prior offenses. The statute provides that such testimony or 


!_/ H.R. Rep. No. 91-1549, 91st Cong., 2d Sess. (1970), 1970 U.S. Code Cong. 

& Admin . News 4018, citing United States v. Monia . 317 U.S. 424 (1943). 

That decision also stands for the proposition that a grand jury investigation 
is a "criminal case" for purposes of the Fifth Amendment and for purposes 
of immunity legislation. .Id. at 427 , 
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other information may not be used against a witness "in any criminal case, 
except a prosecution for perjury, giving a false statement, or otherwise 
failing to comply with the order." (Emphasis added). The word "otherwise" 
simply makes no sense in this context unless it means that a prospective 
failure to comply with the order is the only event with which the exception 
is concerned, and that "perjury" and "giving a false statement" are but two 
examples of such a failure. If prosecutions relating to prior statements 
or testimony, neither of which could involve a failure to comply with the 
order, were within the contemplation of the exception in the statute, the 
word "otherwise" would obviously have heen omitted. 

4 . The nosition of the witness in this case 

Ur. Young has given a prior statement to the FBI and has testified 

twice under oath concerning at least some of the matters about which he is 

2 / 

likely to be examined by the Committee. He has no specific reason to 
expect that any compelled testimony before the Committee will differ in any 
material respect from his prior FBI statement or sworn testimony. Nevertheless, 
Mr. Young does not have access either to his FBI statement or to transcripts 
of his prior testimony. Obviously he does not have total recall as to the 
questions that were asked or the answers that were given on those occasions. 

In these circumstances there is at least a theoretical danger that on seme 
point a contradiction could appear between any compelled testimony before the 
Ccmmittee and Mr. Young's prior FBI statement or sworn testimony. 


2 / The FBI statement was taken in July 1972. The first of the two examinations 
under oath was a deposition taken in September 1972 and subsequently read 
to the Watergate grand jury in the District of Columbia. The second 
examination under oath took place on May 16, 1973, when Mr. Young ap- 
peared before the Watergate grand jury pursuant to an order issued by 
Judge Sirica under 18 U.S.C. §§6002-6003. In connection with his May 16 
appearance before the grand jury, Mr. Young had no occasion to voice the 
concerns expressed in this memorandum, since the Baldinger decision had not 
yet been officially reported. His understanding at that time was that his 
compelled testimony could not be used against him in support of criminal 
charges relating to prior sworn or unsworn statements. 


34-966 O - 74 - pt. 1 - 34 
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Under the interpretation placed on 18 U.S.C. §6002 in the Baldinper 
case, Mr. Young's compelled testimony before the Committee could be used 
against him to establish criminal charges relating to his prior FBI state- 
ment or sworn testimony. Still worse, if Baldinrer is accepted and if as 
much as an inadvertent contradiction appears between any compelled testimony 
before the Committee and prior sworn testimony before the grand jury, evidence 
of that fact would not only be usable against Mr. Young but might alone be 

JL/ 

sufficient to convict him. These are possibilities, however remote, to which 
Mr. Young may not be exposed without depriving him of his Fifth Amendment 
privilege against compulsory self- incrimination. 

5. Conclusion 

As noted at the outset, the purpose of this memorandum is to seek 
an amendment of the order proposed by the Committee, clarifying the scope 
of the immunity conferred by 81 U.S.C. §6002, in the light of the Baldinger 
decision. Absent such a clarification, Mr. Young cannot determine with any 
certainty what protection is afforded to him by the proposed order compelling 
him to testify and to provide other information to the Committee. He there- 
fore cannot determine whether that protection is coextensive with his Fifth 
Amendment privilege, as the Supreme Court has said in Kastigar that it must 
be before compulsion to testify may be exerted under the federal use 
immunity statute. 

Mr. Young would not object to the issuance of the order proposed 
by the Committee if the last paragraph thereof were amended to read as 
follows: 

"AND IT IS FURTHER ORDERED that no testimony or 
other information compelled under this ORDER (or any 
information directly or indirectly derived from such 
testimony or other information) may be used against 
David Young in any criminal case, except a prosecution 
for perjury or giving a false statement while testifying 
or providing other information pursuant to tfcis ORDER , 
or otherwise failing to comply with i; tKIs"ORDER." 


3 / See the federal false declaration statute, 18 U.S.C. §1623.- 



In consenting to the issuance of the proposed order if amended 
in the manner provided above, Mr. Young of course does not intend to waive 
any rights he may have, whether under the Committee's rules of procedure or 
otherwise, in connection with any appearance before the Committee. 

Respectfully submitted, 


Anthony A. Lapham 

734 Fifteenth Street, N.W. 
Washington, D. C. 20005 
737-1255 

Counsel for David R. Young 


Dated: June 29, 1973 
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

In the Matter of the Application of : 

UNITED STATES SENATE SELECT : Misc. No. 70-73 

COMMITTEE ON PRESIDENTIAL 
CAMPAIGN ACTIVITIES 


MEMORANDUM OF SENATE SELECT COMMITTEE ON PRESIDENTIAL 
CAMPAIGN ACTIVITIES SUBMITTED IN RESPONSE TO DAVID R. 

YOUNG'S REQUEST THAT THE SELECT COMMITTEE'S PROPOSED 
ORDER BE AMENDED' 

This Memorandum is in response to the request of David R. 
Young that the Select Committee's proposed immunity order be 
amended to provide additional protection from the use of 
testimony compelled under the order to prove that he has made 
previous false statements which would subject him to criminal 
charges. The Select Committee opposes this amendment as 
unnecessary. 

The Select Committee's proposed order, an order that this 
Court has previously adopted in regard to other witnesses before 
this Committee, tracks the provision of 18 U.S.C. S 6002 which 
provides an exception from immunity for "prosecution for perjury, 
giving a false statement, or otherwise failing to comply with 
the order." Mr. Young is concerned that this exceptions clause 
would expose him to a. "theoretical danger"-!/ of prosecution for 
previous statements that are demonstrated false or perjurious by 
his compelled testimony. But the language of § 6002 and its 
legislative history clearly indicate that the exceptions clause 
is meant only to apply to criminal offenses committed in 

1 Young Memorandum, p.6 






connection with an immunity order .£/ Indeed, the validity of 
this reading of the statute was established by the Supreme Court 
in Kastigar v. United States , 4o6 U.S, 44-1 (1972) where the Court 
held that the immunity provided by § 6002 was coextensive with 
the Fifth Amendment's protection against self-incrimination. 

If the statute allowed present testimony to be used in a 
prosecution for prior perjury and false statements, it would not 
provide protection coextensive with the Fifth Amendment and thus 
would not be constitutional. We also note that this Court, in 
its opinion, of June 12, 1973* at p.4, confirmed the 
constitutionality of the statute thereby ruling out any 
interpretation that would afford a witness less protection than 
that granted by the Fifth Amendment. 

The authority contrary to the foregoing interpretation of 
the exceptions clause of S 6002 is the recent District Court 
opinion in In re Baldinger , 356 F. Supp. 153 (1973)* ^ 
where the Court found that a witness before a grand jury for whom 
immunity was sought under 18 U.S.C. §§ 6002 , 6003 could be 
subject to prosecution for making previous statements to the 
FBI if these statements were proven false by the witness' 
compelled testimony. Having so interpreted the statute, the 
Court ruled it unconstitutional as not coextensive with the Fifth 
Amendment privilege. Not only does the Court's interpretation 


2/The phrase "otherwise failing to comply with the order" plainly 
denotes that the statute refers only to a witness' committing 
perjury or making a false statement while testifying under an 
Immunity order . Moreover, in hearings before the House, the 
Justice Department commented that testimony which is compelled 
under § 6002 "may not be used against the witness in any criminal 
case" but that " /~a 7n exception of course is made for criminal 
offenses committed during the testimony, such as perjury and 
false statement, and for failure to comply with the order." 1- 
Hearings on S.30 before Subcommittee No. 5 of the House Committee 
on the Judiciary, 91st Cong., 2d Sess., at 162 (1970) 

(emphasis added) . 

. 3/ Notice of Appeal filed on May 10, 1973, by the U. S, Attorney 
for the Central District of California 
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seem extraordinarily strained in view of the statute’s language 
and legislative history, but also violates the principle that 
statutes are to be interpreted, if possible, to avoid their 
invalidation on constitutional grounds. E.g. , United States v. 
Harris s, 347 U.S. 612, 6l8 (1954); United States v. CIO. 335 
U.S. 106, 121-22 (19^7). 

To summarize, the Select Committee, while concurring with 
Mr. Young's position that I 6002 denies the use of immunized 
statements .to prove prior perjury or false statement?, opposes 
amending its proposed order because the present language of 
this order adheres to the language of i 6002 , which, under a 
proper interpretation, provides the entire protection that 
Mr. Young seeks. . 

Respectfully submitted. 


Samuel Dash 
Chief Counsel 


James Hamilton, Assistant Counsel 


Ronald D. Rotunda, Assistant Counsel 


William D. Mayton,. Assistant Counsel 



CERTIFICATE OF SERVICE 


I hereby certify that on the 3d day of July, 1973 , I served 
copies of the attached Memorandum upon Anthony A. Lapham, 
attorney for David R. Young, and upon Archibald Cox, Special 
Prosecutor, United States Department of Justice, by causing 
copies to be delivered to them by hand at their respective 
offices. 


William T. May ton . 
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


In the Matter of the Application of 

UNITED STATES SENATE SELECT COMMITTEE 
ON PRESIDENTIAL CAMPAIGN ACTIVITIES 


MISC. NO. 70-73 


RESPONSE OF SPECIAL PROSECUTOR 
TO APPLICATION OF UNITED STATES 
SENATE SELECT COMMITTEE ON 
PRESIDENTIAL CAMPAIGN ACTIVITIES 
FOR ORDER CONFERRING IMMUNITY 
UPON, AND COMPELLING TESTIMONY 
AND PRODUCTION OF OTHER INFOR- ■ * 
MAT I ON FROM, DAVID R. YOUNG, AND 
TO YOUNG MEMORANDUM IN RESPONSE 
TO COMMITTEE PROPOSED ORDER 


The Special Prosecutor, on behalf of the Attorney 
General, does not oppose the application made by the 
Senate Select Committee on Presidential Campaign 
Activities, pursuant to 18 U.S.C. §§6002 and 6005, for 
an order conferring immunity upon David R. Young and 
compelling Mr. Young's testimony and production of 
other information before the Committee. 

The Special Prosecutor believes that the immunity 
provided by 18 U.S.C. §6002 is coextensive with the 
Fifth Amendment's protection against self-incrimination, 
and that the proposed standard form of immunity order 
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submitted by the Committee, without amendment, satisfies 
the concerns expressed by Mr. Young regarding the possible 
use of his testimony and other information compelled 
before the Committee in a prosecution for perjury or false 
statements against him based on earlier sworn testimony. 

Respectfully submitted, 


>c 

■ ARCHIBALD COX 

Special Prosecutor 
Watergate Special 
Prosecution Force 
Department of Justice 
1425 K St. , N.W. 

Dated: July 4, 1973 Washington, D. C. 20005 


CERTIFICATE OF SERVICE 



I HEREBY CERTIFY that a copy of the foregoing Response 
of Special' Prosecutor to Application of United States Senate 
Select Committee on Presidential Campaign Activities for 
Order Conferring Immunity upon, and Compelling Testimony 
and Production of Other Information from David R. Young, 
and to Young Memorandum in Response to Committee Proposed 
Order has been mailed" to Samuel Dash, Esquire, Chief 
Counsel, United States Senate Committee on Presidential 
Campaign Actitivies, Washington, D. C. 20510, and to 
Anthony A. Lapham, Esquire, Counsel for David R. Young, 

734 (Fifteenth St., N.W. , Washington, D. C. 20005 this 
Ux$v^day of July, 1973. 



STEPHEN E. HABEB 
Assistant Special Prosecutor 
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


IN THE MATTER OF THE APPLICATION OF THE 

UNITED STATES SENATE SELECT COMMITTEE ON MISC„ NO. 70-73 

PRESIDENTIAL CAMPAIGN ACTIVITIES 

(David Young) 


Thursday, July 5, 1973 

BEFORE THE HONORABLE CHIEF JUDGE JOHN J. SIRICA. 


APPEARANCES : 


RONALD D. ROTUNDA, ESQ., Senate Select Committee 
STEPHEN E. HABERFELD, Office of Special Prosecutor 
WILLIAM T. MAYTON 
STUART GERSON 

ANTHONY A. LAPHAM, ESQ., for Mr. Young. 


NICHOLAS SOKAL 

OFFICIAL COURT REPORTER 
4800 -F UNITED STATES COURT HOUSE 
WASHINGTON, D. C. 20001 
426 - 7454 


-- f 
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PROCEEDINGS 


2 


(10:10 a.m.) 


THE COURT: All right. 

MR. ROTUNDA: Good morning, Your Honor. 

May it please the Court. Ronald D. Rotunda, Assistant 
Counsel, U„S. Senate Select Committee on Presidential Campaign 
Activities. I am a member of good standing of the Bar of this 
Court and I move for the admission for the purpose of this cas'i, 
Mr. William T. Miyton, a member of the Bar of the Superior Cour : 
of the District of Columbia. 

THE COURT: Motion granted. Any other motions? 

THE DEPUTY CLERK: Mr. Stuart Gerson, Assistant U„S. 

Attorney will move for admission of Stephen Haberfeld. 

MR. GERSON: Good morning. Your Honor. It is my 

pleasure to move pro hac vice for the admission of Mr. Stephen 
Haberfeld, a member of the Bar of New York and of Pennsylvania. 
This is my only motion before this Court this morning and I 
ask permission to leave. 

THE COURT: Granted. Very well. Are counsel ready? 

MR. MAYTON: Your Honor, my name is William T. Mayton 

and I represent the Senate Select Committee on Presidential 
Campaign Activities in the matter of the Application of the 
United States Senate Select Committee on Presidential Campaign 
Activities, Misc. No. 70-73. 
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The Committee is applying to this Court for an order 
conferring immunity upon and compelling David Young to testify 
before the Committee pursuant to Sections 6002 and 6005 of Title 
18 USC. 

Mr. Young will be subpoenaed to appear before the 
Committee during hearings that will be held in the near future. 
The Committee anticipates that Mr. Young will invoke his privileg 
against self- incrimination and refuse to testify before the 
Committee. The Committee's application for immunity for Mr. 

Young and an order compelling him to testify has been approved 
by the affirmative vote of all Committee members present. This 
vote is attested to by the certification of Samuel Dash, Chief 
Counsel for the Committee which certification has been submitted 
to this Court. Notice of an intention to request an order of 
immunity for Mr. Young has been given to the Attorney General 
as required by Section 6005(b)(3) of Title 18. The Attorney 
General has acknowledge service of this notice and has waived 
his statutory right to a ten-day waiting period. Also', the 
Attorney General has stated he will not seek a deferral of the 
order. The Attorney Generafs letter in this regard has been 
submitted to the Court. 

In conclusion. Your Honor, the Committee has met the 
requirements set by Section 6005 for the issuance of this propos e 
order, and having complied with these requirements it is requeste 
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that the Court issue the Committee's proposed order conferring 
immunity upon Mr. Young and compelling him to testify. 

Thank you, Your Honor. 

THE COURT: Very well. c ounsel for Mr. Young, are yoi 

ready to make a statement? 

MR. LAPHAM: Yes, Your Honor. 

Good morning. Your Honor. My name is Anthony Lapham 
and I represent Mr. David Young in connection with these pro- 
ceedings. 

As Mr. Mayton has indicated, the matters before the 
Court this morning' on the Senate Select Committee's application 
for an order compelling testimony and granting Mr. Young use 
immunity pursuant to Section 6002 of Title 18, U.S. Code. 

The dispute before the Court is a relatively narrow 
one. There is no dispute as to the Committee having met t he 
procedural requirements of the statute, nor does the dispute 
have to do with the meaning of the federal use immunity statute , 
nor does it have to dowith the 3cope of immunity afforded by that 
statute. On these key issues there is full agreement between 
Mr. Young and the Senate Select Committee. There is also agree.. 
ment as I understand it as to the constitutionality of that 
statute if it is interpreted as we both agree it should be. Noj: 
is there any disagreement as to the unconstitutionality of the 
statute if it is given seme more narrow interpretation whereby 
the use of Mr. Young's compelled testimony would be permitted in 
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support of any criminal charges relating to any past statements 
or past testimony given by Mr. Young in connection with the samis 
subject matter which is compelled testimony. 

THE COURT: Will you elaborate on the last statement 

a bit, what do you have in mind? 

MR. LAPHAM: Well, the issue that does exist, Your 

Honor, and the d isagreement that does exist is whether the pro., 
posed order submitted by the Committee is adequate to assure Mr 
Young the full measure of the protection guaranteed by the use 
Immunity statute. The relevant paragraph of the order is the 
final paragraph which tracks the statutory language and provider 
and 1 am quoting: 

"It is further ordered that no testimony or other 
information compelled under this order (or any information 
directly or indirectly derived from such testimony or othe:: 
information) may be used against David Young in any criminu: 
case except a prosecution for perjury, giving a false 
statement, or otherwise failing to comply with this order. 1 ' 

THE COURT: What is jour interpretation of that langua;;i 

MR. LAPHAM: As set forth in the memorandum filed wit'i 

this court on June 29, as I understand this is an Interpretation 
of the statute which the Committee counsel agrees, the language 
means that any compelled testimony of Mr. Young's could be used 
in connection with a prosecution for perjury or giving a false 
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statement while responding to the order of this Court, that is 

\ ' 

to say that the exception is a prospective one. The words 
"except a prosecution for perjury, giving a false statement, 
or otherwise failing to comply with this order" refer to the 
statute as I understand and the Committee's interpretation of 
the statute to future conducts of the witness. Those words do 
not refer to prosecutions that may be made c or prior testimony 
Mr. Young has given with the same subject matter or past state- 
ments Mr. Young may have given in connection with the same sub- 
ject matter. 

THE COURT: The statute doesn't say that, does it? 

MR. LAPHAM: The statute is not precise as to the 

meaning of this exception clause and that is the consideration 
that prompted me to file my mencrandun. 

THE COURT: In other v.ords you think Mr. Young should 

be protected if by chance he has made a statement we’ll say, to 
an FBI agent or someone under oath, not before the Committee? 

MR. LAPHAM: Right. 

THE COURT: That immunity statute should protect him 

as to that. 

MR. LAPHAM: I don't say it should protect him agains : 

a prosecution on account of the falsity of any prior statement 
or on account of falsity of any prior testimony, I do say that 
the statute protects him against use of his compelled testimony 
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to prove any charges that may relate to any prior statements or 
any prior testimony. 

THE COURT: The language of the statute seems to be 

clear and unambiguous to me; indirectly derived from any such 
testimony or other information may be used against the witness 
in any criminal case except a prosecution for perjury. 

Now, if he commits perjury before the Senate Select 
Committee it is clear he can be prosecuted, 

MR. LAPHAM: No question about that. Your Honor. 

THE COURT: Do you want to go beyond that? 

MR. LAPHAM: No, I don't want to go beyond it; I want 

an order that indicates that is the only use that can be made 
of the compelled testimony and the compelled testimony cannot bit 
used in connection with any prosecution or any criminal charges 
that may relate to any prior testimony or prior statements. I 
want the order to reflect the interpretation of the statute such 
that these words in this exception clause relate only to pros- 
pective conduct of the witness and not past criminal conduct of 
the witness. 

I might s ay. Your Honor, we have no specific reason 
to fear any prosecution relating to any prior statements made 
by Mr. Young or any prior testimony given by Mr. Young, but feeL 
we are entitled to the fullest protection this statute affords 
and must afford if it is to be consistent with Mr. Young’s 
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constitutional rights. 

Now the case that prompted the filing of the memorandi|im 
that we filed on June 29 is a recent decision in the Central 
District of California, In Re Baldinger, decided April of this 
year. 

THE COURT: Decided by Judge Ferguson. 

MR. LAPHAM: Yes, sir, it was. That decision puts 

on the statute an interpretation con trary to the one I ask be 
put on and contrary to one the Senate Select Committee agrees 
is the correct one. What the decision does is create doubt as 
to meaning of t he exception clause in the last paragraph of thi 
Committee's order. I am asking that doubt be clarified by language 
amending the order and I have set forth the amendment t hat I 
desire on page 7 of the memorandum filed on June 29. 

As I indicated at the outset, Your Honor, this is not 
an interpretation as to which there is any disagreement between 
Mr. Young and the Senate Select Committee. They agree the intei 
pretation is correct. They take, however, the position there i$ 
no need to amend the order since the order attracts the statutoi 
language and t he interpretation would give me the protection I 
seek. On the other hand I don't w ant somewhere down the line 
to be faced with the need to interpret the order or contention 
Mr. Young's testimony can be used in support of any criminal 
charges relating to past conduct. What I want is an order 
clearly expressing Mr. Young's rights and liabilities under the 
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statute and those are rights and liabilities the Committee 
agrees he has* 

THE COURT: All right, I understand your position. 

MR. LAPHAM: If I could be helpful any further to the 

Court? 

THE COURT: I think I understand your pcition. Let mis 

ask counsel for the Committee, or Prosecutor rather. 

MR. HABERFELD: Your Honor, I am Stephen Haberfeld, 

and I am an Assistant Special Prosecutor. 

We have filed with the ^ourt this morning and handed 
to your court clerk this morning a response to the application 
by the Senate Select Committee and the response to Mr. Young's 
memorandum. 

With respect to the application we certainly do not 
oppose the grant of immunity to Mr. Young for his testimony 
before that Committee. 

With respect to the memorandum, we take the position 
that we interpret the statute in exactly the same fashion as it 
has been represented to you this morning by the Committee 
counsel and by Mr. Lapham. We, on the other hand, do not see 
that the concern expressed on behalf of Mr. Young is one that 
is not already covered by the proposed form of order submitted 
to Your Honor. We believe the statute is clear that the inter- 
pretation by everyone present is in perfect agreement and we 
would think that the amendment suggested to the proposed order 
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Is unnecessary. 

THE COURT: All right, sir. 

I have considered t he matter raised by Mr. Lapham. 

The Court agrees that in order to be constitutionally valid an 
order compelling testimony must bar use of that testimony in any 
prosecution of the witness for prior false statements or 
perjury. Otherwise the immunity is not coextensive, itself with 
the Fifth Amendment privilege as required. The Court is of 
the opinion, however, Section 6002 as written, and the proposed 
order as written affords such protection. The exception provis Lons 
of 6002 states that a witness's testimony may be used against 
him only in a prosecution for perjury, giving false statements, 
or otherwise fading to comply with the order. 

The Court construes that provision as having referenc s 
only to the testimony given by the witness pursuant to the im- 
munity order. It has no application to prior statements or tes :i- 
mony. 

That being the case, the immunity order drafted by 
the Senate Committee quoting verbatim the exceptions proviso 
of 6002 gives Mr. Young the protection he seeks. There is no 
need for revision. 


I will therefore sign the order submitted. The Court 
will file a brief opinion to accompany this immunity order with 
the next few days. The opinion will set forth the construction 


in 
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of Section 6002 I have just explained, the Court’s reasoning 
and its disagreement with the Baldinger decision. 

All right. 

* * ie 


CERTIFICATE 

It is certified the foregoing is the official 
transcript of proceedings indicated. 

NICHOLAS SOKAL 
Official Reporter 
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UNITED STATES DISTRICT COURT cf | l p p* 

FOR THE DISTRICT OF COLUMBIA F ' *-• U 

. • ^ -L 5 1973 

JAMES F. DAVEY, Clerk 


In the Matter of the Application of 

UNITED STATES SENATE SELECT 
COMMITTEE ON PRESIDENTIAL 
CAMPAIGN ACTIVITIES 


Misc. No. 70-73 


ORDER CONFERRING IMMUNITY UPON AND COMPELLING 
TESTIMONY AND PRODUCTION OF INFORMATION FROM 
DAVID YOUNG 


The United States Senate Select Committee on Presidential i 
Campaign Activities, having made written application for an order conferring; 

i 

immunity upon David Young and compelling him to testify and provide other j 
information before it, pursuant to Title 18, United States Code, Sections j 
6002 and 6005, and on Court finding that all procedures specified by § 6,005. > \ 

• V //o.4 (M \ 

have been duly followed, it is hereby, this \j day offJwTp', 19 73 , \ 

i 

ORDERED that David Young, in accordance with the provisions 
of Title 18, United States Code, Sections 6002 and 6005, shall not be excused i 
from testifying or providing other information before the Select Committee j 
on Presidential Campaign Activities on the ground that the testimony or 

other information sought may tend to incriminate him. ! 

i 

AND IT IS FURTHER ORDERED that said David Young appear 
when subpoenaed by said Committee and testify and provide such other infor- 
mation that is sought with respect to the matters under inquiry by said 
Committee. 

AND IT IS FURTHER ORDERED that no testimony or other 
information compelled under this ORDER (or any information directly or 
indirectly derived from such testimony or other information) may be used 
against David Young in any criminal case, except a prosecution for perjury, 
giving a false statement, or otherwise failing to comply with this ORDER. 





ll v .n - ' (.i 

tjnited States District Judge 
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(COPY FOR; MR ROTUNDA) 


IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


IN RE: APPLICATION OF THE UNITED STATES ] 


SENATE SELECT COMMITTEE ON PRESIDENTIAL ] Misc. No. 70-73 


CAMPAIGN ACTIVITIES 


F 


^ Bo 


J -L 9 

OPINION Wj 

— JAM£s f. 

The Senate Select Committee on Presidential Activities 
(Committee) has applied to this Court for an order conferring 
immunity upon and compelling the testimony of David R. Young pur- 
suant to Title 18, United States Code §§ 6002 and 6005. The 
Attorney General, as represented by the Watergate Special Prosecutor, 
has waived the statutory 10-day notice requirement and the 20-day 
deferral period. The witness, Mr. Young, has no objection to entry 
of the immunity order sought by the Committee, but raises a point 
of statutory construction bearing on the form of the order. The 
problem centers on the exceptions proviso of § 6002, Title 18, and 
the construction given that proviso in a recent California case. 

In Re Baldinger , 356 F. Supp. 153 (C.D. Cal. 1973). 

Section 6002 comprises a general definition of "use 
immunity" and is incorporated by reference in subsequent sections 
of the statute, §§ 6003-6005, which relate use immunity to grand 
jyry, administrative and congressional proceedings. The final 
clause of § 6002, the exceptions proviso, bars the use of immunized 
testimony for purposes of prosecuting the witness except in a 
"prosecution for perjury, giving a false statement, or otherwise 
failing to comply with the order." On its face, this language 
applies only to the testimony for which immunity is given. As Mr. 

Young notes, however, the Baldinger decision has construed the 
provision otherwise. 


Davfy 


Clerk 
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In Baldinger , a grand jury witness opposed immunity on 
the ground that § 6002 did not preclude the use of her compelled 
testimony in a possible prosecution for prior false statements to 
FBI agents. The court there agreed that the statute left open such 
a possibility and therefore found § 6002 unconstitutional as applied. 

Kr. Young dissents from this interpretation, but to resolve any 
doubt, he suggests that the Court modify the immunity order proposed 
by the Committee, which in its present form tracks the § 6002 proviso, 
so as to eliminate any possibility that his Senate testimony might 

1 / 

be used in a criminal action involving prior statements or testimony. 

The Court cannot acquiesce in the Baldinger construction 
of § 6002. The statute's language, its legislative history, and the 
well-established principle that wherever reasonable, statutes must 

y 

be read so as to preserve their constitutionality, all combine to 
affirm that the exceptions proviso has a prospective application 
only. The Court holds that the statute and proposed immunity order, 
as written, satisfy the witness' concerns, and no amendment is needed. 

The Baldinger decision presents what may be a permissible 
interpretation of the § 6002 proviso, but that interpretation is by 
no means a necessary one. Indeed, a natural reading favors a conclusion 


1 / The witness proposes the following paragraph. The underlined 

portion is that which is offered by way of clarifying amendment. 

AND IT IS FURTHER ORDERED that no testimony or 
other information compelled under this ORDER (or any 
information directly or indirectly derived from such 
testimony or other information) may be used against 
David Young in any criminal case, except in a prosecu- 
tion for perjury or giving a false statement while 
testifying or providing other information pursuant to 
this ORDER or otherwise failing to comply with this 
ORDER. 

In his memorandum, Mr. Young emphasizes that he has no reason 
to anticipate a prosecution for prior false statements or perjured 
testimony, rather he is acting out of an abundance of caution. 

2 / See e.g. , United States v. Harriss, 347 U.S. 612, 618 (1954) 
and United States v. CIO, 335 U.S. 106, 121-22 (1947). 
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just the opposite of that reached in Baldinger . As pointed out by 

Mr. Young, the word "otherwise," for example, makes no sense in the 

context of the statute unless it means that a prospective failure to 

comply with the order is the only event with which the exception is 

concerned, and that "perjury" and "giving a false statement" are but 

3/’ 

two examples of such a failure to comply. If prosecutions relating 

to earlier statements or testimony were within the contemplation of 

the exception, the word "otherwise" would have been omitted. 

Congress, as evidenced in the legislative history of § 6001, 
4/ 

et . seq . , was well aware of the limitations which must be Imposed on 

the use of compelled testimony to make immunity co-extensive with 

the Fifth Amendment privilege. The case authority extant at the 

time made it clear that testimony could not constitutionally be 

compelled if it were subject to use, direct or indirect, in support 

of criminal charges against the witness. It is inconceivable that 

Congress, in its specific attempt to devise a constitutionally sound 

use immunity statute, should have intended or permitted exceptions 

to the use of compelled testimony other than the obvious ones for 

5/ 

offenses committed in the course of testimony. 


3/ " [N]o testimony or other information compelled under the order 

. . . may be used against the witness in any criminal case except a 
prosecution for perjury, giving a false statement, or otherwise 
failing to comply with the order." Title 18, U.S.C. § 6002. (Emphasis 
added) . 

4/ See e. g. , Senate Report No. 91-617, 91st Congress, 1st Session, 
(Dec. 16, 1969) at 55 and 56 . 

5 / The House Report referred to the exceptions proviso as "probably 
unnecessary," in other words, the liability of a witness for offenses 
committed while testifying (or refusing to comply with the order) is 
probably obvious without any specific exception in the statute. The 
statement of exceptions was not intended to go beyond the apparent, 
but was included simply as a matter of caution. [H.R. Rap. No. 91-1549, 
91st Congress, 2nd Session (Sept. 30, 1970) at 42.] 

Note also the Justice Department's comments at hearings on the 
immunity bill: "An exception of course -is made for criminal offenses 

committed during the testimony, such as perjury and raise statement 
and for failure to comply with the order itself." [Hearings on S . 30 
before Subcommittee No. 5 of the House Committee on the Judiciary, 

91st Congress, 2nd Session, (June 10, 1970) at 162.] 


3 
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It strains the language of § 6002 to read it as having 

any other than a prospective application. Not only is the statute 

susceptible of a constitutional interpretation, the Supreme Court 

itself has found that it fully satisfies the Fifth Amendment's 

6 / 

proscriptions. Construing § 6002, then, in the specific case 
now before the Court, the immunity order as drafted by the Committee 
protects Mr. Young against any prosecutorial use of his Senate 
testimony, direct or indirect, the sole exception being that if 
Mr. Young Perjures himself before the Senate Committee or otherwise 
fails to comply with the instant order, his testimony may be used 
in prosecuting him for such offenses. The procedural requirements 
of § 6005 being met, the iiranunity order will be entered as requested. 



6/ Kastigar v. United States, 406 U.S. 441 (1972). 
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


! 

i 

I 


In Re: 

UNITED STATES SENATE SELECT COMMITTEE 
ON PRESIDENTIAL CAMPAIGN ACTIVITIES 


PETITION FOR WRIT OF HABEAS CORPUS 
AD TESTIFICANDUM 


MISC. NO. 70-73 


Fi Lpk ^ 


JAt ^£S p 


<liJ L 20 


1373 


&AVey 


Clerk 


The United States Senate Select Committee on Presidential 


ij campaign Activities, by its counsel, respectfully represents 

ij 

to the Court as follows: 


|j 1. One E. Howard Hunt is a necessary witness at hearings 

ji 

j 1 before said Committee. 

i 2. The said E. Howard Hunt is currently in the custody 

j of the United States Marshal, District of Connecticut; and 

i 

j the Warden, Danbury Federal Correctional Institution. 

i 

j WHEREFORE, the petitioner moves that this Court issue 

i a Writ of Habeas Corpus Ad Testificandum, directed to the 
! United States Marshal, District of Connecticut; and the 

I 

j Warden, Danbury Federal Correctional Institution, ordering 

| the release of the said E. Howard Hunt into the custody of 

j 

j the United States Marshal in and for the District of Columbia, 

| or into the custody of one of his authorized deputies, for 
i return to this District to testify before the Select Committee 
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relative to the above-captioned matter. 


J. 


& -7^' 


./ 




Samuel Dash 
Chief Counsel 




Carl’ll r ( Q2£l 

James Hamilton 
Assistant Chief Counsel 



Ronald D. Rotunda 
Assistant Counsel 


Let this Writ of Habeas Corpus Ad Testificandum issue as of 
this m day of July 1973. 
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COPIES FOR: RONALD ROTUNDA 

ASSISTANT COUNSEL FOR 
COMMITTEE 

UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


ji In Re: : 

j! ' : 

!! UNITED STATES SENATE SELECT COMMITTEE : MISC. NO. 70-73 

i: 

| : 

ON PRESIDENTIAL CAMPAIGN ACTIVITIES : 


TO: United States Marshal, District of Columbia; United 
i States Marshal, District of Connecticut, Warden, Danbur 

j Federal Correctional Institution. 

i 

i 

You are hereby commanded to produce the body of E. Howard 
I 

I Hunt, by you imprisoned and detained as it is said to the 
! United States Marshal for the District of Columbia, or one of 

t 

his authorized deputies, so that he may produce on July 24, 
at 5:00 p.m. , the said E. Howard Hunt under safe and 

secure conduct before the Senators and Staff on the United 
States Senate Select Committee on Presidential Campaign 
i Activities, Room G 308, New senate Office Building, at First and 
I Constitution, N.E., for the purpose of giving testimony before 

j • 

i said Committee, and after said prisoner shall have given his 

i 

; testimony on the above matter, that he be returned by the said 
j United States Marshal for the District of Columbia, or one of 

| his deputies to the custody from whence he came. 

\V >li(| ’ :■ , . 

\ ; 

WITNESS the Honorable chief Judge 
of said Court the 20th day of 
July, 1973 

JAMES F. DAVEY, Clerk 

LTames P Capitanio, Deputy Clerk 

li EXECUTED this Writ in the above-entitled case this day 

i; 

!■ of July, 1973. 
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SUMMONS IN A CIVIL ACTION 







CIV. la (2-S4) 
(Formerly D. C. Form No.4Sa Rev. (6-49)) 


Unit eh States Itstrirt (Court 


FOR THE 

District of Columbia 


593-73 


Civil Action File No. 

SENATE SELECT COMMITTEE ON PRESIDENTIAL 
CAMPAIGN ACTIVITIES, suing in its own 
name and in the name of the UNITED STATES, 
et al 


Plaintiff g 


SUMMONS 


v. 

RICHARD Mo NIXON, individually and as 
President of the United States 


Defendant 

To the above named Defendant : 

You are hereby summoned and required to serve upon 


plaintiff’s attorney , whose address 


‘ is 


SAMUEL DASH 
Chief Counsel 

United States Senate 
Washington, D. C. 20510 


an answer to the complaint which is herewith served upon you, within 60 days after service of this 
summons upon you, exclusive of the day of service. If you fail to do so, judgment by default will be 
taken against you for the relief demanded in the complaint. 


JAMES F. DAVEY 


r • . Ctexk-vf Court. 

, , // . 4 -t -is 

/T Deputy Clerk. 


Date: 


August 9, '1973 


[Seal of Court] 


NOTE: — This summons is issued pursuant to Rule 4 of the Federal Rules of Civil Procedure. 
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RETURN ON SERVICE OF WRIT 


19 / 




I hereby certify and return, that on the / day of 

I received this summons and served it together with the complaint herein as follows: 

T& ~tta. uj&> 

1 > dfiicsi. ■ O ■ £., @ c 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


SENATE SELECT COMMITTEE ON PRESIDENTIAL 
CAMPAIGN ACTIVITIES, suing in its own 
name and in the name of the UNITED 
STATES, . 

and 

SAM J. ERVIN, JR.; HOV/ARD H. BAKER, JR.; 
HERMAN E. TALMADGE; DANIEL K. INOUYE; 
JOSEPH M. MONTOYA; EDWARD J. GURNEY; 
and LOWELL P. WEICKER, JR., as United 
States Senators who are members of the 
Senate Select Committee on Presidential 
Campaign Activities. 

United States Senate 
Washington, D.C. 20510 

Plaintiffs 

v. 

RICHARD M. NIXON, individually and as 
President of the United States. 

The White House 
Washington, D.C. 20500 

Defendant 


FILED 


/f?3 

AUG 8 1972 


JAMES F. DAVEI 
CLERK 


Civil 

Action 

No. 


/S73-73 


COMPLAINT FOR DECLARATORY JUDGMENT, 

MANDATORY INJUNCTION AND MANDAMUS 

1. This action seeks a declaratory judgment, a mandatory 
injunction and a writ of mandamus to direct Richard M. Nixon, 
individually and as President of the United States, to comply 
with two subpenas duces tecum, duly served upon him by the 
Senate Select Committee on Presidential Campaign Activities 
pursuant to its authority under Senate Resolution 60, 93d Con- 
gress, 1st Session (1973), attached hereto as Exhibit A. 

2. This action arises under Article I of the Constitution 
of the United States, which vests investigative and legislative 
powers in the Congress of the United States, and under Article 
II of the Constitution of the United States, which vests execu- 
tive powers in the President of the United States. 
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Parties 

3. The plaintiff Senate Select Committee on Presidential 
Campaign Activities is a duly authorized and constituted com- 
mittee of the Senate of the United States. It was created pur- 
suant to S. Res. 60, which was enacted hy a unanimous vote of 
the Senate on February 7, 1973. Under S. Res.. 6 o, the Select 
Committee is empowered to investigate and study "illegal, 
improper or unethical activities" in connection with the Presi- 
dential campaign and election of 1972 and to determine the 
necessity of new legislation "to safeguard the electoral process 
by v/hich the President of the United States is chosen." The 
Select Committee is further empowered by a standing order of the 
Senate, Senate Resolution 262, 70th Congress, 1st Session (May 
28, 1928 ), attached hereto as Exhibit B, "to bring suit on 
behalf of and in the name of the United States in any court of 
competent jurisdiction if the committee is of the opinion that 
the suit is necessary to the adequate performance of the powers 
vested in it or the duties imposed on it by the Constitution, 
resolution of the Senate, or other law." 

4. The plaintiffs Senator Sam J. Ervin, Jr., of North 
Carolina (Chairman), Senator Howard H. Baker, Jr., of Tennessee 
(Vice Chairman), Senator Herman E. Talmadge.of Georgia, Senator 
Daniel K. Xnouye of Hawaii, Senator Joseph M. Montoya of New 
Mexico, Senator Edward J. Gurney of Florida, and Senator Lowell 
P. Weicker, Jr., of Connecticut are duly designated members of 
the plaintiff Senate Select Committee on Presidential Campaign 
Activities. Each of the aforementioned members of the Select 
Committee is suing in his official capacity as a member of that 
Committee. 
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5. The defendant Richard M. Nixon is President o'f the 
United States and was a candidate for that office in the 1972 
Presidential campaign and election. He is sued in both his 
official and individual capacity. 

Jurisdiction 

6. The jurisdiction of this Court rests on 28 U.S.C. 
gl331j granting to this Court "original jurisdiction of all 
civil actions wherein the matter in controversy exceeds the sum 
or value of $10,000, exclusive of interest and costs, and arises 
under the Constitution, laws., or treaties of the United States." 
This case arises under the Constitution of the United States. 

The matter in controversy exceeds, - exclusive of interest and 
costs, the sum of ten thousand dollars. 

7. The jurisdiction of this Court further rests on 

28 U.S.C. §13^5* granting to this Court "original jurisdiction 
of all civil actions, suits or proceedings commenced by the 
United States,..." and on Article III of the Constitution of the 
United States, vesting in this Court jurisdiction over "Con- 
troversies to which the United States /is7 a Party." The 
plaintiff Select Committee is authorized to bring this suit 
"on behalf of and in the name of the United States" by virtue 
of S. Res. 2o2. 

8. The jurisdiction of this Court further rests on 

28 U.S.C. 8I361, granting to this Court "original jurisdiction 
of any action in the nature of mandamus to compel an officer or 
employee of the United States or any agency thereof to perform 
a duty owed to the plaintiff." 

9. The jurisdiction of this Court further rests on the 
Administrative Procedure Act, 5 U.S.C. 0701-706, giving this 
Court jurisdiction to remedy any "legal wrong" suffered by the 
plaintiffs as the result of Presidential action for which no 
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adequate review proceeding is otherwise available. 

10. In order to aid and supplement the exercise of this 
Court's jurisdiction under the foregoing sections of the United 
States Code and the United States Constitution, the plaintiffs 
invoke the authority of this Court to render declaratory judge- 
ments and grant other relief under 28 U.S.C. S§ 2201 and 2202, 
and to issue "all writs necessary or appropriate in aid of... 

it§7 jurisdictio/""n7 and agreeable to the usages and princi- 
ples of law" under 28 U.S.C. §1651. 


Statement of Facts 


11. By virtue of Sec. 3 (a). (5) of S. Res. 60, the plain- 
tiff Select Committee is empowered 

"...to require by subpena or order any department, 
agency, officer, or employee of the executive branch 
of the United States Government, or any private per- 
son, firm, or corporation, or any officer or former 
officer or employee of any political committee or 
organization to produce for its consideration or for 
use as evidence in its investigation and study any 
books, checks, canceled checks, correspondence, 
communications, documents, papers, physical evidence, 
records, recordings, tapes, or materials relating to 
any of the matters or questions it is authorized to 
investigate and study which they or any of them may 
have in their custody or under their control}..." 

12. Pursuant to this section, the plaintiff Select Com- 
mittee, on July 23, 1973, addressed two subpenas duces tecum, 
signed by its Chairman, to "President Richard M. Nixon, The 
White House, Washington, D.C," which sought specified material 
within the defendant President's sole possession, custody or 
control. Both subpenas were duly served on that date. The 
two subpenas, with their proof of service, are attached hereto 
as Exhibits C and D. 

13. The subpena appended as Exhibit C directed the defend- 
ant President to make available to the Select Committee certain 
specified electronic tapes that recorded personal conversations 
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"between President Mixon and John Wesley Dean, III, discussing 
alleged criminal acts occuring in connection v/ith the Presid- 
ential election of 1972 which the Committee is authorized to 
investigate pursuant to Senate Resolution 60." /Emphasis 
added/ 

14. The subpena appended 'as Exhibit D directed the 
defendant President to make available to the Select Committee 
documents and other materials "relating directly or indirectly 
to /a n7 attached list of individuals and to their activities, 
participation, responsibilities or involvement in any alleged 
crimi n al acts related to the Presidential election of 1972 
which the Committee is authorized ' to investigate pursuant to 
Senate Resolution 60." /Emphasis added/ 

15. Both of the aforesaid subpenas were returnable on 
July 26, 1973, at 10 a.ni. at the Caucus Room (Room 318), Old 
Senate Office Building. Neither on that date nor on any other 
date has the defendant President complied with the subpenas or 
otherwise made available to the Select Committee the materials 
demanded by the subpenas. The defendant President's refusal 

to comply with the subpenas was announced in a letter of July 25 
1973, which was addressed to Senator Sam J. Ervin, Jr., Chair- 
man of the Select Committee, and received by him on July 26, 
1973* (Said letter is appended hereto as Exhibit E.) In jus- 
tification of his refusal to comply with the subpenas, the 
defendant President relied in part on reasons stated in letters 
dated July 6 and July 23, 1973, from him to the Chairman (which 
are appended herto as Exhibits F and G) . Thus the defendant 
President did willfully and intentionally refuse to comply with 
either subpena, in whole or in part. 

16. At no time has the defendant President moved in this 
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Court or any other Court to quash, modify or narrow the scope 
of either subpena. 

17. At no time has the defendant President denied that he 
has the sole possession, custody and control of all the materials 
requested in the aforesaid subpenas or denied that he is capable 
of submitting those materials to the Select Committee in com- 
pliance therewith. In a letter dated July 23, 1973, to the 
Chairman of the Select Committee, the defendant President 
stated that "the tapes, which have been under my sole personal 
control, will remain so." ( See Exhibit G, appended hereto.) 

18. The electronic tapes and other materials sought by 
the aforesaid subpenas, which relate to alleged criminal acts 
in connection with the Presidential campaign and election of 
1972, are relevant to the subject matters of the Select Commit- 
tee's investigation pursuant to S. Res. 60. With respect to 
the tapes, the defendant President, in his letter dated July 23, 
1973 j to the Chairman of the Select Committee (Exhibit G here- 
to), has conceded the relevance of those tapes to the Select 
Committee's investigation, stating: 

"The fact is that the tapes would not finally settle the 
central issues before your Committee. Before their exis- 
tence became publicaly known, I personally listened to 
a number of them. The tapes are entirely consistent with 
what I know to be the truth and what I have stated to be 
the truth. However, as in any verbatim recording of in- 
formal conversations:, they contain comments that persons 
with different perspectives and motivations would inevit- 
ably interpret in different ways." 

Moreover, sworn testimony of John Wesley Dean, III, and 

H. R. Haldeman before the Select Committee has demonstrated 

that the subject matter of the five specified conversations 

falls within the investigatory jurisdiction of the Select 

Committee. (See Exhibit H hereto.) Furthermore, the defendant 

President, acting through his Special Counsel, has revealed alleged 
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facts demonstrating that the subject matter of these conver- 
sations is within the Select Committee's jurisdiction. (See 
Exhibit I hereto.) 

Cause of Action 

19* The defendant President's refusal and failure to 
make available the electronic tapes and other materials in 
response to the Select Committee's lawfully issued subpenas 
are unlawful, unwarranted and in breach of his legal duty 
to respond to and to comply with such subpenas. 

20. The defendant President's refusal and failure to 
make available said electronic tapes and other materials 
cannot be excused or justified by resort to any Presidential 
power, prerogative or privilege. 

21. If there be any doctrine of Presidential power, 
prerogative or privilege that protects materials in the 
possession, custody or control of the President, such a 
doctrine does not extend to the protection of materials 
relating to alleged criminal acts and thus cannot justify 
the refusal of the defendant President to respond to or 
comply with the two subpenas. 

22. If- there be any Presidential power, prerogative 
or privilege that renders confidential and protects 
materials in the possession, custody or control of the 
President, that confidentiality has been breached and the 
alleged power, prerogative or privilege has been waived 
in regard to certain, if not all, of the materials sought 
by the Select Committee's subpenas because the defendant 
President has himself partially revealed the contents 

of these materials and has permitted his agents and 
subordinates, both present and past, to reveal portions 
or versions of these materials. The breach of confidentiality 
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and the waiver of any alleged Presidential power, prerogative, 
or privilege are the result of the following actions (among 
others) : 

(a) The defendant President's statement of May 22, 

1973, that: 

"/ — Executive privilege will not be invoked -■■■ 
as to any testimony concerning possible 
criminal conduct or discussions of possible 
criminal conduct, in the matters presently 
under investigation, including the Watergate 
affair and the alleged cover-up." 

(The defendant President's entire statement of this date is 

appended as Exhibit J.j 

(b) The communications by the defendant President arid 
his agents asserting that the defendant President would not 
invoke executive privilege or the attorney client privilege 

in regard to the testimony of certain present and former aides 
before the Select Committee. (See, e.g., Exhibit K hereto.) 

(c) The communications by the defendant President's 
counsel to the Select Committee purporting to summarize cer- 
tain Presidential meetings and telephone conversations with 
John Wesley Dean, III, which are the subject of Exhibit I. 

(d) The defendant President's action in turning over 
certain of the tapes now under subpena to H. R.Haldeman, a 
private citizen, who was instructed by the defendant President 
that he could listen to them. 

23. The investigation of the plaintiff Select Committee 
is a continuing one, for which the subpenaed electronic tapes 
and other materials are vitally and immediately needed if the 
Select Committee's mandate and responsibilities under S. Res. 

60 are to be fulfilled. The defendant President's continuing 
refusal and failure to comply with the select Committee's 
lawful subpenas are irreparably injuring the work of the Select 
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Committee and the interests of the United States on whose 
behalf and in whose name the Select Committee sues.. There is 
no remedy at law adequate and appropriate in the present cir- 
cumstances to the resolution of this controversy, which is of 
widespread public interest and concern, and relief through 
injunction and/or mandamus is therefore in order. 

24. This case presents an actual controversy and is there- 
fore appropriate for declaratory and other relief pursuant to 

28 U.S.C. §§2201 and 2202. 

25. The public interest in, and need for, the swift com- 
pletion of the functions of the Select Committee and the unique 
and critical Constitutional considerations raised by the actions j 
of the defendant President warrant expedition of this action 

at all stages and prompt resolution of the dispute. 

Prayer 

Wherefore, the plaintiffs pray that: 

1. This Court issue a declaratory judgment stating that 

(a) The two subpenas duces tecum were lawfully 
issued by the plaintiff Select Committee, were lawfully served 
upon the defendant President, and must therefore be responded 
to, and complied with, by the defendant President. 

(b) The defendant President may not refuse to 
respond, to, or comply with, said subpenas on the basis of any 
claim of separation of powers, executive privilege. Presidential 
prerogative or otherwise. 

(c) The defendant President, by his actions in 
revealing, and in permitting others to reveal, the subject 
matters of certain of the materials sought by the subpenas 
has breached the confidentiality of those materials and has 
waived any claim to the applicability of doctrines of separation 
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of powers, executive privilege or Presidential prerogative 
respecting those materials. 


2. This Court, if such be deemed necessary, issue 
to the defendant President (a) a writ of mandamus and/or 
a mandatory injunction, if it be determined that he is 
withholding the subpenaed materials in his official capacity, 
or (b) a mandatory injunction, 1 if it be determined that 

he is withholding the subpenaed materials in his personal 
capacity, directing him to make available to the plaintiff 
Select Committee all materials designated in the subpenas. 

3. This Court award the plaintiffs such other and 
further relief as may be deemed just and equitable under the 


circumstances. 



f red D. Thomp^ 
Minority Counsel 




Rufus /Edmisten 
Deputy Counsel 


James Hamilton 
Assistant Chief Counsel 


Sherman Cohn 
Eugene Gressman 
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Of Counsel 

Arthur S. Miller 

Chief Consultant to 
the Select Committee 
Washington, D. C. 

Of Counsel 
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'HIBIT A 


93d CONGRESS n S% A 

1st Session RES. 60 


IN THE SENATE OF THE UNITED STATES 

February 5, 1973 

Mr. Ervin (for himself and Mr. Mansfield) submitted the following resolu- 
tion; which was ordered to be placed on the calendar. 

February 7, 1973 

Considered, amended, and agreed to 
[Omit the part struck through and insert the part printed in italic] 


RESOLUTION 

To establish a select committee of the Senate to conduct an 
investigation and study of the extent, if any, to which 
illegal, improper, or unethical activities were engaged in by 
any persons, acting individually or in combination with 
others, in the presidential election of 1972, or any campaign, 
canvass, or other activity related to it. 

1 Resolved, 

2 Section 1 . (a) That there is hereby established a 

3 select committee of the Senate, which may be called, for 

4 convenience of expression, the Select Committee on Presi- 

5 dential Campaign Activities, to conduct an investigation and 

6 study of the extent, if any, to which illegal, improper, or 

7 unethical activities were engaged in by any persons, acting 
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1 either individually or in combination with others, in the 

2 presidential election of 1972, or in any related campaign or 

3 canvass conducted by or in behalf of any person seeking 

4 nomination or election as the candidate of any political party 

5 for the office of President of the United States in such elec- 

6 tion, and to determine whether in its judgment any occur- 

7 rences which may be revealed by the investigation and study 

8 indicate the necessity or desirability of the enactment of new 

9 congressional legislation to safeguard the electoral process 

10 by which the President of the United States is chosen. 

11 (b) The select committee created by this resolution shall 

12 consist of five seven Members of the Senate, three four of 

13 whom shall be appointed by the President of the Senate 

14 f r o m the majority Members of the Senate upon the recom- 

15 mendation of the majority leader of the Senate, and two 
1® three of whom shall be appointed by the President of the 
1^ Senate from the minority Members of the Senate upon the 
1® recommendation of the minority leader of the Senate. For 

19 the purposes of paragraph 6 of rule XXV of the Standing 

20 Rules of the Senate, service of a Senator as a member, chair- 

2 1 man, or vice chairman of the select committee shall not be 
taken into account. 

22 (c) The select committee shall select a chairman and 

94 . . ' . 

vice chairman from among its members, and adopt rules of 
25 procedure to govern its proceedings. The vice chairman shall 
preside over meetings of the select committee during the 
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1 absence of the chairman, and discharge such other responsi- 

2 bilities as may be assigned to him by the select committee or 

3 the chairman. Vacancies in the membership of the select com- 

4 mittee shall not affect the authority of the remaining mem- 

5 hers to execute the functions of the select committee and 

6 shall be filled in the same manner as original appointments 

7 to it are made. 

8 (d) A majority of the members of the select committee 

9 shall constitute a quorum for the transaction of business, but 

10 the select committee may fix a lesser number as a quorum 

11 for the purpose of taking testimony or depositions. 

12 Sec. 2. That the select committee is authorized and 

13 directed to do everything necessary or appropriate to make 

14 the investigation and study specified in section 1 (a). With- 

15 out abridging or limiting in any way the authority conferred 

16 upon the select committee by the preceding sentence, the 

17 Senate further expressly authorizes and directs the select 

18 committee to make a complete investigation and study of the 

19 activities of any and all persons or groups of persons or orga- 

20 nizations of any kind which have any tendency to reveal the 

21 full facts in respect to the following matters or questions: 

22 (1) The breaking, entering, and bugging of the 

23 headquarters or offices of the Democratic National Com- 

24 mittee in the Watergate Building in Washington, District 
of Columbia; 


25 
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10 
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12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


4 

(2) The monitoring by bugging, eavesdropping, 
wiretapping, or other surreptitious means of conversa- 
tions or communications occurring in whole or in part in 
the headquarters or offices of the Democratic National 
Committee in the Watergate Building in Washington, 
District of Columbia; 

(3) Whether or not any printed or typed or written 
document or paper or other material was surreptitiously 
removed from the headquarters or offices of the Demo- 
cratic National Committee in the Watergate Building in 
Washington, District of Columbia, and thereafter copied 
or reproduced by photography or any other means for 
the information of any person or political committee or 
organization ; 

(4) The preparing, transmitting, or receiving by 
any person for himself or any political committee or 
any organization of any report or information concern- 
ing the activities mentioned in subdivision (1), (2), 
or (3) of this section, and the information contained in 
any such report ; 

(5) Whether any persons, acting individually or 
in combination with others, planned the activities men- 
tioned in subdivision (1), (2), (3), or (4) of this 
section, or employed any of the participants in such 
activities to participate in them, or made any payments 
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25 


5 

or promises of payments of money or other things of 
value to the participants in such activities or their fam- 
ilies for their activities, or for concealing the truth in 
respect to them or any of the persons having any con- 
nection with them or their activities, and, if so, the 
source of the moneys used in such payments, and the 
identities and motives of the persons planning such ac- 
tivities or employing the participants in them; 

(6) Whether any persons participating in any of 
the activities mentioned in subdivision (1), (2), (3), 
(4) , or (5) of this section have been induced by brib- 
ery, coercion, threats, or any other means whatsoever 
to plead guilty to the charges preferred against them in 
the District Court of the District of Columbia or to 
conceal or fail to reveal any knowledge of any of the 
activities mentioned in subdivision (1), (2), (3), 
(4), or (5) of this section, and, if so, the identities 
of the persons inducing them to do such things, and the 
identities of any other persons or any committees or 
organizations for whom they acted; 

( 7 ) Any efforts to disrupt, hinder, impede, or sabo- 
tage in any way any campaign, canvass, or activity con- 
ducted by or in behalf of any person seeking nomination 
or election as the candidate of any political party for the 
office of President of the United States in 1972 by in- 
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1 filtrating any political committee or organization or head- 

2 quarters or offices or home or whereabouts of the person 

2 seeking such nomination or election or of any person 

4 aiding him in so doing, or by bugging or eavesdropping 

5 or wiretapping the conversations, communications, 

6 plans, headquarters, offices, home, or whereabouts of the 

7 person seeking such nomination or election or of any 

8 other person assisting him in so doing, or by exercising 

9 surveillance over the person seeking such nomination or 

10 election or of any person assisting him in so doing, or by 

11 reporting to any other person or to any political com- 

12 mittee or organization any information obtained by such 

18 infiltration, eavesdropping, bugging, wiretapping, or 

14 s surveillance; 

15 (8) Whether any person, acting individually or in 

16 v combination with others, or political committee or orga- 

17 nization induced any of the activities mentioned in sub- 

18 division (7) of this section or paid any of the partici- 

19 pants in any such activities for their services, and, if so, 

20 ; the identities of such persons, or committee, or organiza- 

21 tion, and the source of the funds used by them to procure 

22 or finance such activities ; 

23 (9) Any fabrication, dissemination, or publication 

24 of any false charges or other false information havirig 

25 the purpose of discrediting any person seeking nomina- 
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1 1 tion or election as the candidate of any political party 

2 to the office of President of the United States in 1972; 

3 (10) The planning of any of the activities men- 

4 tioned in subdivision (7), (8), or (9) of this section, 

5 the employing of the participants in such activities, 

6 and the source of any moneys or things of value which 

7 may have been given or promised to the participants in 

8 such activities for their services, and the identities of 

9 any persons or committees or organizations which may 

10 have been involved in any way in the planning, pro- 

11 curing, and financing of such activities. 

12 (11) Any transactions or circumstances relating to 

13 the source, the control, the transmission, the transfer, 

14 the deposit, the storage, the concealment, the expendi- 

15 ture, or use in the United States or in any other coun- 

16 try, of any moneys or other things of value collected or 

17 received for actual or pretended use in the presidential 

18 election of 1972 or in any related campaign or canvass 

19 or activities preceding or accompanying such election 

20 by any person, group of persons, committee, or orga- 

21 nization of any kind acting or professing to act in behalf 

22 of any national political party or in support of or in 

23 opposition to any person seeking nomination or election 

24 to the office of President of the United States in 1972; 
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1 (12) Compliance or noncompliance with any act 

2 of Congress requiring the reporting of the receipt or dis- 

3 bursement or use of any moneys or other things of value 

4 mentioned in subdivision (11) of this section; 

5 (13) Whether any of the moneys or things of value 

6 mentioned in subdivision (11) of this section were 

7 placed in any secret fund or place of storage for use in 

8 financing any activity which was sought to be concealed 

9 from the public, and, if so, what disbursement or expend- 

10 iture was made of such secret fund, and the identities 

11 of any person or group of persons or committee or or- 

12 ganization having any control over such secret fund or 

13 the disbursement or expenditure of the same; 

14 (14) Whether any books, checks, canceled checks, 

15 communications, correspondence, documents, papers, 

16 physical evidence, records, recordings, tapes, or mate- 

17 rials relating to any of the matters or questions the select 

18 committee is authorized and directed to investigate and 

19 study have been concealed, suppressed, or destroyed by 

20 any persons acting individually or in combination with 

21 others, and, if so, the identities and motives of any such 

22 persons or groups of persons; 

23 (15) Any other activities, circumstances, materials, 

24 or transactions having a tendency to prove or disprove 

25 that persons acting either individually or in combination 
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1 with others, engaged in any illegal, improper, or un- 

2 ethical activities in connection with the presidential 

3 election of 1972 or any campaign, canvass, or activity 

4 related to such election; 

5 (16) Whether any of the existing laws of the 

6 United States are inadequate, either in their provisions 

7 or manner of enforcement to safeguard the integrity or 

8 purity of the process by which Presidents are chosen. 

9 Sec. 3. (a) To enable the select committee to make 

10 the investigation and study authorized and directed by this 

11 resolution, the Senate hereby empowers the select committee 

12 as an agency of the Senate ( 1 ) to employ and fix the eom- 

13 pensation of such clerical, investigatory, legal, technical, and 

14 other assistants as it deems necessary or appropriate; (2) to 

15 sit and act at any time or place during sessions, recesses, and 

16 adjournment periods of the Senate; (3) to hold hearings for 

17 taking testimony on oath or to receive documentary or physi- 

18 cal evidence relating to the matters and questions it is author- 

19 ized to investigate or study; (4) to require by subpena or 

20 otherwise the attendance as witnesses of any persons who 

21 the select committee believes have knowledge or information 

22 concerning any of the matters or questions it is authorized to 

23 investigate and study; (5) to require by subpena or order 

24 any department, agency, officer, or employee of the exeeu- 

25 tive branch of the United States Government, or any private 
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1 person, firm, or corporation, or any officer or fonner officer 

2 or employee of any political committee or organization to 

3 produce for its consideration or for use as evidence in its 

4 investigation and study any books, checks, canceled checks, 

5 correspondence, communications, document, papers, physical 

6 evidence, records, recordings, tapes, or materials relating to 

7 any of the matters or questions it is authorized to investigate 

8 and study which they or any of them may have in their 

9 custody or under their control; (6) to make to the Senate 

10 any recommendations it deems appropriate in respect to the 

11 willful failure or refusal of any person to appear before it in 

12 obedience to a subpena or order, or in respect to the willful 

13 failure or refusal of any person to answer questions or give 

14 testimony in his character as a witness during his appearance 

15 before it, or in respect to the willful failure or refusal of any 

16 officer or employee of the executive branch of the United 

17 States Government or any person, firm, or corporation, or any 

18 officer or former officer or employee of any political committee 

19 or organization, to produce before the committee any books, 

20 checks, canceled checks, correspondence, communications. 

21 document, financial records, papers, physical evidence, rec- 

22 ords, recordings, tapes, or materials in obedience to any sub- 

23 pena or order; (7) to take depositions and other testimony on 

24 oath anywhere within the United States or in any other 

25 country; (8) to procure the temporary or intennittent serv- 
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1 ices of individual consultants, or organizations thereof, in the 

2 same manner and under the same conditions as a standing 

3 committee of the Senate may procure such services under 

4 section 202 (i) of the Legislative Reorganization Act of 

5 1946; (9) to use on a reimbursable basis, with the prior 

6 consent of the Government department or agency concerned 

7 and the Committee on Rules and Administration, the serv- 

8 ices of personnel of any such department or agency ; (10) to 

9 use on a reimbursable basis or otherwise with the prior con- 

10 sent of the chairman of any other of the Senate committees 

11 or the chairman of any subcommittee of any committee of 

12 the Senate the facilities or services of any members of the 

13 staffs of such other Senate committees or any subcommittees 

14 of such other Senate committees whenever the select com- 

15 mittee or its chairman deems that such action is necessary or 

16 appropriate to enable the select committee to make the in- 

17 vestigation and study authorized and directed by this resolu- 

18 tion ; (11) to have access through the agency of any mem- 

19 hers of the select committee er any ef its in v esti g ator y or 

20 legal assis t a n ts designated by it or its chairman er the rank 

21 ntg mi n o r it y memb e r , chief majority counsel, minority coun- 

22 sel, or any of its investigatory assistants jointly designated by 

23 the chairman and the ranking minority member to any data, 

24 evidence, information, report, analysis, or document or papers 

25 relating to any of the matters or questions which it is author- 
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1 ized and directed to investigate and study in the custody or 

2 under the control of any department, agency, officer, or em- 

3 ployee of the executive branch of the United States Covern- 

4 ment having the power under the laws of the United States 

5 to investigate any alleged criminal activities or to prosecute 

6 persons charged with crimes against the United States which 

7 will aid the select committee to prepare for or conduct the 

8 investigation and study authorized and directed by this reso- 

9 lution; and (12) to expend to the extent it determines nec- 

10 essary or appropriate any moneys made available to it by the 

11 Senate to perform the duties and exercise the powers con- 

12 ferred upon it by this resolution and to make the investigation 

13 and study it is authorized by this resolution to make. 

14 (b) Sub penas may be issued by the select committee 

15 acting through the chairman or any other member desig- 

16 nated by him, and may be served by any person designated 

17 by such chairman or other member anywhere within the 

18 borders of the United States. The chairman of the select 

19 committee, or any other member thereof, is hereby author- 

20 ized to administer oaths to any witnesses appearing before 

21 the committee. 

22 (c) In preparing for or conducting the investigation and 

23 study authorized and directed by this resolution, the select 

24 committee shall be empowered to exercise the powers con- 

25 ferred upon committees of the Senate by section 6002 of title 
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1 18 of the United States Code or any other Act of Congress 

2 regulating the granting of immunity to witnesses. 

3 Sec. 4. The select committee shall have authority to 

4 recommend the enactment of any new congressional legis- 

5 lation which its investigation considers it is necessary or 

6 desirable to safeguard the electoral process by which the 

7 President of the United States is chosen. 

8 Sec. 5. The select committee shall make a final report of 

9 the results of the investigation and study conducted by it 

10 pursuant to this resolution, together with its findings and 

11 its recommendations as to new congressional legislation it 

12 deems necessary or desirable, to the Senate at the earliest 

13 practicable date, but no later than February 28, 1974. The 

14 select committee may also submit to the Senate such interim 

15 reports as it considers appropriate. After submission of its 

16 final report, the select committee shall have three calendar 

17 months to close its affairs, and on the expiration of such 

18 three calendar months shall cease to exist. 

19 Sec. 6. The expenses of the select committee through 

20 February 28, 1974, under this resolution shall not exceed 

21 $500,000, of which amount not to exceed $25,000 shall be 

22 available for the procurement of the services of individual 

23 consultants or organizations thereof. Such expenses shall be 

24 paid from the contingent fund of the Senate upon vouchers 

25 .approved by the chairman of the select committee. 
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1 The minority members of the select committee shall have one- 

2 third of the professional staff of the select committee ( includ- 

3 iny a minority counsel) and such part of the clerieal staff 

4 as may be adequate. 
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RESOLUTION 

To establish a select committee of the Senate to 
conduct an investigation and study of the 
extent, if any, to which illegal, improper, or 
unethical activities were engaged in by any 
persons, acting individually or in combina- 
tion with others, in the presidential election 
of 1972, or any campaign, canvass, or other 
activity related to it. 


By Mr. Ervin and Mr. Mansfield ^ _ 

============^^ 05 

February 5, 1973 

Ordered to be placed on the calendar 
Februabt 7, 1973 

Considered, amended, and agreed to 
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S. RES. 262, 70th CONGRESS, 1st SESSION (1928) 

Resolved, That hereafter any committee of the Senate is 
hereby authorized to bring suit on behalf of and in the name 
of the United States in any court of competent jurisdiction 
if the committee is of the opinion that the suit is necessary 
to the adequate performance of the powers vested in it or the 
duties imposed upon it by the Constitution, resolution of the 
Senate, or other law. Such suit may be brought and prosecuted 
to final determination irrespective of whether or not the Senate 
is in session at the time the suit is brought or thereafter. 

The committee may be represented in the suit either by such 
attorneys as it may designate or by such officers of the 
Department of Justice as the Attorney General may designate 
upon the request of the committee. No expenditures shall be 
made in connection with any such suit in excess of the amount 
of funds available to the said committee. As used in this 
resolution, the term "committee" means any standing or special 
committee of the Senate, or any duly authorized subcommittee 
thereof, or the Senate members of any joint committee. 
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Exhibit C 

UNITED STATES OF AMERICA 
CONGRESS OF THE UNITED STATES 
SUBPOENA DUCES TECUM 

T o : President Richard M. Nixon, The White House, Washington, D. C, 

Pur s ua nt to lawful authority, YOU ARE HEREBY COMMANDED 
to make available to the SENATE SELECT COMMITTEE ON 
PRESIDENTIAL CAMPAIGN ACTIVITIES of the Senate of the United 
States, on Thursday, July 26, 1973, at 10:00 o’clock a. m. , at their 
committee room, 318, Old Senate Office Building, the following: 

Any and all original electronic tapes and recorded telephone 
messages of the below listed conversations or oral communications, 
telephonic or personal, between President Nixon and John Wesley 
Dean JII, discussing alleged criminal acts occuring in connection with 
the Presidential election of 1972 which the Committee is authorized to 
investigate pursuant to Senate Resolution 60 including but not limited to 
the break-ins at the Democratic National Committee offices on or about 
May 27, 1972, and on or about June 17, 1972, and any efforts made to 
conceal information or to grant executive clemency, pardons or immunity 
and payments made to the defendants and/or their attorneys relating to the 
above incidents at the dates and times of the attached list of conversations: 
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September 15, 1972 



28, 1973 


March 13, 1973 


March 21, 1973 


(personal) 

(personal) 

(personal) 

(personal) 

and 


5:27 p^m. to 6:17 p. m. 
9:12 a, m. to .10:23 a.m. 
12:42 p, m. to 2:00 p.m. 
10:12 a.m. to 11:55 a.m. 
5:20 p.m. to 6:01 p.m. 


Hereof fall not, as you will answer your default under the 
pains and penalties In such cases made and provided. 

to ,<; L. ^rl / raj */ 

to serve and return. *£ 

i 

Given under my hand, by order of the 
.committee, this 23rd day of July, in the 
year of our Lord one thousand nine hundred 
• , ' and seventy -three. 




Chairman, Senate Select Committee on 
Presidential Campaign Activitbs 
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Exhibit 0 

UNITED STATES OF AMERICA 
CONGRESS OF THE UNITED STATES 
SUBPOENA DUCES TECUM 

To: President Richard M. Nixon, The White House, Washington, D. C. 

P ursuant to lawful authority, YOU ARE HEREBY COMMANDED 
to make available to the SENATE SELECT COMMITTEE ON 
PRESIDENTIAL CAMPAIGN ACTIVITIES of the Senate of the United 
States, on Thursday, July 26, 1973, at 10:00 o'clock'a. m. , at their 
committee room, 318, Old Senate Office Building, the following: 

Any and all records, or copies of records including but not 
limited to, documents, logs, records, memoranda, correspondence, 
news summaries, datebooks, notebooks, photography, recordings or 
other materials relating directly or indirectly to the attached list of 
individuals and to their activities, participation, responsibilities or 

involvement in any alleged criminal acts related to the Presidential 

/ 

election of 1972 which the Committee is authorized to investigate pursuant 
to Senate Resolution 60 including but not limited to, the break-ins of the 
Democratic National Committee offices on or about May 27, 1972 and on 
or about June 17, 1972, the surveillance, electronic or otherwise of said 
offices, and efforts made to conceal information or to grant executive 
clemency, pardons or immunity and payments made 'to the defendants 

. t 

and/or their attorneys relating to the above stated matters. 
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Hereof fail not, as you will answer your default under the 


pains and penalties in such cases made and provided. 


A.u fa 6 j. , Frj / s a/. I £ ?- 1 1 

to serve and return. 


TO 


Given under my hand, by order of the 
committee, this 23rd day of July, in 
the year of our Lord one thousand nine 
hundred and seventy-three 




Chairman, Senate Select Comfmittee on 
Presidential Campaign Activites. 
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Buchanan, Patrick 3V 
Butterfield, Alexander P, 
Campbell, John 
Caulfield, Jack 
Chapin, Dwight 
Colson, Charles 
Dean, John , 

Ehriichman, John 
Fielding, Fred 
Haldeman, H^ Robert 
Higby, Larry 
Howard, Richard 
Hunt, E.-' 1 Howard 
Kehrli, Bruce 
Krogh-, Egil * 

LaRue, Frederick 
Liddy, G.** Gordon 
Magruder, Jeb, Stuart 
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Mitchell, John 
Moore, Richard A. 
Shumway, DeVan 
Strachan, Gordon 
Timmons, William. 
Young, David 
Ziegler, Ron 
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THE WHITE HOUSE 
WASHINGTON 

July 25, 1973 


Dear Mr. Chairman: 

White House counsel have received on my behalf the two 
subpoenas issued by you, on behalf of the Select Committee, 
on July 23rd. 

One of these calls on me to furnish to the Select Committee 
recordings of five meetings between Mr. John Dean and 
myself. For the reasons stated to you in my letters of 
July 6th and July 23rd, I must respectfully refuse to produce 
those recordings. 

The other subpoena calls on me to furnish all records of any 
kind relating directly or indirectly to the "activities, partici- 
pation, responsibilities or involvement" of 25 named individuals 
"in any alleged criminal acts related to the Presidential election 
of 1972. " Some of the records that might arguably fit within that 
subpoena are Presidential papers that must be kept confidential 
for reasons stated in my letter of July 6th. It is quite possible 
that there are other records in my custody that would be within 
the ambit of that subpoena and that I could, consistent with the 
public interest and my Constitutional responsibilities, provide 
to the Select Committee. All specific requests from the Select 
Committee will be carefully considered and my staff and I, as 
we have done in the past, will cooperate with the Select Committee 
by making available any information and documents that can 
appropriately be produced. You will understand, however, 

I am sure, that it would simply not be feasible for my staff 
and me to review thousands of documents to decide which do 
and which do not fit within the sweeping but vague terms of 
the subpoena. 
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Honorable Sam J. Ervin -2- 


It continues to be true, as it was when I wrote you on July 6th, 
that my staff is under instructions to cooperate fully with yours 
in furnishing information pertinent to your inquiry. I have 
directed that executive privilege not be invoked with regard to 
testimony by present and former members of my staff concerning 
possible criminal conduct or discussions of possible criminal 
conduct. I have waived the attorney-client privilege with regard 
to my former Counsel. In my July 6th letter I described these 
acts of cooperation with the Select Committee as "genuine, 
extensive and, in the history of such matters, extraordinary. 11 
That cooperation has continued and it will continue. Executive 
privilege is being invoked only with regard to documents and 
recordings that cannot be made public consistent with the confi- 
dentiality essential to the functioning of the Office of the President 

I cannot and will not consent to giving any investigatory body 
private Presidential papers. To the extent that I have custody 
of other documents or information relevant to the work of the 
Select Committee and that can properly be made public, I will 
be glad to make these available in response to specific requests. 


Sincerely, 



Honorable Sam J. Ervin 
Chairman 

Select Committee on Presidential 
Campaign Activities 
United States Senate 
Washington, D. C. 20510 
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THE WHITE HOUSE 
WASHINGTON 

The Western White House 
San Clemente 

July 6, 1973 

Dear Mr. Chairman: 

I am advised that members of the Senate Select Committee 
have raised the desirability of my testifying before the 
Committee. I am further advised that the Committee has 
requested access to Presidential papers prepared or 
received by former members of my staff. 

In this letter I shall state the reasons why I shall not testify 
before 'the Committee or permit access to Presidential 
papers. 

• 

I want to strongly emphasize that my decision, in both cases, 
is based on my Constitutional obligation to preserve intact 
the powers and prerogatives of the Presidency and not upon 
any desire to withhold information relevant to your inquiry. 

My staff is under instructions to co-operate fully with yours 
in furnishing information pertinent to your inquiry. On 
22 May 1973, I directed that the right of executive privilege, 
"as to any testimony concerning possible criminal conduct 
or discussions of possible criminal conduct, in the matters 
presently under investigation, " no longer be invoked for 
present or former members of the White House staff. In 
the case of my former Counsel, I waived in addition the 
attorney-client privilege. 

These acts of cooperation with the Committee have been 
genuine, extensive and, in the history of such matters, 
extraordinary. 
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The pending requests, however, would move us from proper 
Presidential cooperation with a Senate Committee to jeopardizing 
the fundamental Constitutional role of the Presidency. 

This 1 must and shall resist. 

No President could function if the private papers of his office, 
prepared by his personal staff, were open to public scrutiny. 
Formulation of sound public policy requires that the President 
and his personal staff be able to communicate among themselves 
in complete candor, and that their tentative judgments, their 
exploration of alternatives, and their frank comments on issues 
and personalities at home and abroad remain confidential. I 
recognize that in your investigation as in others of previous 
years, arguments can be and have been made for the identification 
and perusal by the President or his Counsel of selected documents 
for possible release to the Committees or their staffs. But 
such a .course, 1 have concluded, would inevitably result in 
the attrition, and the eventual destruction, of the indispensable 
principle of confidentiality of Presidential papers. 

The question of testimony by members of the White House 
staff presents a difficult but different problem. While notes 
and papers often involve a wide-ranging variety and inter- 
mingling of confidential matters, testimony can, at least, be 
limited to matters within the scope of the investigation. For 
this reason, and because of the special nature of this particular 
investigation, I have agreed to permit the unrestricted testimony 
of present and former White House staff members before your 
Committee. 

The question of my own testimony, however, is another matter. 

I have concluded that if I were to testify before the Committee 
irreparable damage would be done to the Constitutional principle 
of separation of powers. My position in this regard is supported 
by ample precedents with which you are familiar and which need 
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not be recited here. It is appropriate, however, to refer 
to one particular occasion on which this issue was raised. 

In 1953 a Committee of the House of Representatives sought 
to subpoena former President Truman to inquire about 
matters of which he had personal knowledge while he had 
served as President. As you may recall. President Truman 
declined to comply with the subpoena on the ground that the 
separation of powers forbade his appearance. This position 
was not challenged by the Congress. 

It is difficult to improve upon President Truman's discussion 
of this matter. Therefore, I request that his letter, which is 
enclosed for the Committee's convenience, be made part of 
the Committee's record. 

The Constitutional doctrine of separation of powers is 
fundamental to our structure of government. In my view, as 
in the view of previous Presidents, its preservation is vital. 

In this respect, the duty of every President to protect and 
defend the Constitutional rights and powers of his Office is 
an obligation that rims directly to the people of this country. 

The White House staff will continue to cooperate fully with 
the Committee in furnishing information relevant to its 
investigation except in those instances where I determine 
that meeting the Committee's demands would violate my 
Constitutional responsibility to defend the office of the 
Presidency against encroachment by other Branches. 

At an appropriate time during your hearings, I intend to 
address publicly the subjects you are considering. In the 
meantime, in the context of Senate Resolution 60, I consider 
it my Constitutional responsibility to decline to appear personally 
under any circumstances before your Committee or to grant 
access to Presidential files. 

I respect the responsibilities placed upon you and your 
colleagues by Senate Resolution 60. I believe you and 



your Committee colleagues equally respect the responsibility 
placed upon me to protect the rights and powers of the 
Presidency under the Constitution. 

Sincerely, 



Honorable Sam J. Ervin, Jr. 
Chairman 

Select Committee on Presidential 
Campaign Activities 
United States Senate 
Washington, D. C. 20510 

Enclosure 


cc: Honorable Howard H. Bake'r 
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THE WHITE HOUSE 
WASHINGTON 

July 23, 1973 


Dear Mr. Chairmans 

I have considered your request that I permit the Committee 
to have access to tapes of my private conversations with a 
number of my closest aides. I have concluded that the 
principles stated in my letter to you of July 6th preclude me 
from complying with that request, and I shall not do so. 

Indeed the special nature of tape recordings of private 
conversations is such that these principles apply with even 
greater force to tapes of private Presidential conversations 
than to Presidential papers. 

If release of the tapes would settle the central questions at 
issue in the Watergate inquiries, then their disclosure might 
serve a substantial public interest that would have to be 
weighed very heavily against the negatives of disclosure. 

The fact is that the tapes would not finally settle the central 
issues before your Committee. Before their existence became 
publicly known, I personally listened to a number of them. 

The tapes are entirely consistent with what I know to be the 
truth and what I have stated to be the truth. However, as in 
any verbatim recording of informal conversations, they contain 
comments that persons with different perspectives and 
motivations would inevitably interpret in different ways. 
Furthermore, there are inseparably interspersed in them 
a great many very frank and very private comments, on a 
wide range of issues and individuals, wholly extraneous to 
the Committee's inquiry. Even more important, the tapes 
could be accurately understood or interpreted only by reference 
to an enormous number of other documents and tapes, so that 
to open them at all would begin an endless process of disclosure 
and explanation of private Presidential records totally unrelated 
to Watergate, and highly confidential in nature. They are the 
clearest possible example of why Presidential documents 
must be kept confidential. 
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Accordingly, the tapes, which have been under my sole 
personal control, will remain so. None has been transcribed 
or made public and none will be. 

On May 22nd I described my knowledge of the Watergate 
matter and its aftermath in categorical and unambiguous terms 
that I know to be true. In my letter of July 6th, I informed 
you that at an appropriate time during the hearings I intend 
to address publicly the subjects you are considering. I still 
intend to do so and in a way that preserves the Constitutional 
principle of separation of powers, and thus serves the interests 
not just of the Congress or of the President, but of the people. 


Sincerely 



Honorable Sam J. Ervin, Jr. 
Chairman 

Select Committee on Presidential 
Campaign Activities 
United States Senate 
Washington, D. C. 20510 
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Exhibit H 


This Exhibit consists of excerpts from the sworn testimony of 
John Wesley Dean, in, and H. R. Haldeman before the Select Committee 
at public session. The relevant portions of the transcript are marked 
with brackets; the dates of the conversations involved are added to the 


right-hand margin. 
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document was fotwardad diraci'^yjfco, or reviewed by, tho 

President. I later learned thatthe President Was pleased 

and wanted a full follow-up on the items in the memorandum. 

The markings on the memo are Mr. Haldeman's markings. 

It was also about thi3 time, lator July — early ' \ 

September, that X learned during a meeting in Mitchell's office 

that Mr. Rhoomar McPhee was having private discussions with j 

Judge Richey regarding the civil suit filed by the 

Democrats. X believe this fact was known to Mr. Mitchell, 

Mr. LaRue, Paul O'Brien, and Ken Parkinson (and later again by 

McPhee) , that Judge Richey was going to be helpful wherever 

he could. I subsequently talked with Mr. McPhee about this, 

as late as March 2nd of this year, when he told me he was 

going to visit the Judge in the Judge's rose garden over the Sept. 

15 

weekend to discuss an aspect of the case. 

On September 15th the Justice Department announced the 
handing down of the seven indictments by the Federal Grand 
Jury investigating the Watergate. Late that afternoon I 
received a call requesting me to come to the President's j 


oval office. When X arrived at tho oval office X found 
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Haldeman and the President. The President asked me to sit 
down. Both men appeared to be in very good spirits and my 

•reception was very warm and cordial. The President then told \ 

| 

me tii at Bob — referring to Haldeiium — had kept him posted on j 
my handling of the Watergate case . The President told me X 
had done a good job and he appreciated how difficult a task 
it had been and the President was pleased that the case had 
stopped with Liddy. I responded that x could not take credit 
because others had done much more difficult things than ! 

i 

X had done. As the President discussed the present status of 
the situation I told him that all that X had been able to 
do was to contain the case and assist in keeping it out of 
the White House. X also told him that there was a long way to 
go bofore this matter would end and that I certainly could main i 
no assurances that tho day would not coma when this matter 
would start to unravel. 

Early in our conversation tho President said to mo that 
former FBI Director Hoover had told him shortly after he had 
assumed office in 1969 that his campaign had been bugged in 

j 

1968. The President said that at some point we should got tho j 

facts out on this and use this to counter the problems that j 

| 

we were encountering. j 

The President asked me when the criminal case would come j 

( 

to trial and would it start bGfore the election. X told the \ 




President that I did not know. X said that the Justice 
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Department had held off as long as possible the return of 
the indictmor.ts, but much would depend on which judge got 
the case, "ihe President said that he certainly hoped that the 
case would not come to trial before the election. 

The President then ashed me about the civil cases that 
hod been filed by tho Democratic National Committee and the 
co fjioa cause case and about tho counter suits that we had file< 
I told him that tho lawyers at the Re-Election Committee 
woro handling those oases and that they did not see the common 


causa suit as any real problem before the election because 
they thought they could keep it tied up in discovery 
proceedings.' I then told the President that the lawyers at 
tho Re-Election Committee were very hopeful of slowing down 
the civil suit filed by the Democratic National Committee 
because they had been making ex parte contacts with the judge 
handling the case and the judge was very' understanding and 
trying to accommodate their problems. The President was plead 
| to hear this and responded totthe effect that "Well, that’s 
helpful." I also recall explaining to the President about the 
suits that the Re-Election Committee lawyers had filed against 

t he Democrats as part of their counter-offensive. 

Thera was a brief discussion about the potential 
earings before the Patman Committee. The President asked me 


id 


what we were doing to deal with the hearings and X reported 

i 

that Dick Cook, who had on cg workad on.Patraan'fi Comr.it tee 
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" 1 
staff# was working on the problem, The President indicated j 
that Bill Timmons should stay on top of the hearings, that 
we did not need the hearings before the election. 

The conversation then moved to the press coverage of the 
Watergate incident and how the press was really trying to make 
this into a major campaign issue. At one point in this 
conversation I recall the President telling me to keep a 

! good list of the press people giving us trouble, because we 
will make life difficult for them after the election., The 
conversation then turned to the use of the Internal Revenue 
; Service to attack our enemies. I recall telling the President 
| that wa had not made much use of this because the White House 
did not have the clout to have it done , that the Internal 
Revenue Service was a rather democratically-oriented bureaucra 
and it would be very dangerous to try any such activities. 

The President, seemed somewhat annoyed and said that the 
‘Democratic Administrations had used this tool well and after 
the election we would get people in these agencies who would 
bo responsive to the White House requirements. 

The conversation then turned to the President's post- 
election plans to replace people who were not on our team in 
all the agencies. It was at this point that H&ldeman, I 
remember, started taking notes and he also told the President 
that he had been developing information on which people should 
«<* Ay tt\wt (flili’h nlmutil go nft«'V ih«* Ion u t ruoall that 




m 
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several days after my meeting with the President, 1 was 

talking to Dan Kingaly, who was in charge of developing the 

liat for Haldoman as to people who should be removed after 
l 

the election. I told Kingaly that this matter had come up 
during my conversation with the President and he said he had 
wondered what had put new life into his project as he had 
received several calls from Higby about the status of his 
project within the last few days. The meeting ended with a 
conversation with the President about a book I was reading. 

I left the meeting with the impression that the President 
was well aware of what had been going on regarding the success 
of keeping the White House out of the Watergate scandal and 
1 also had expressed to him my concern that I was not confiden : 
that the cover-up could be maintained indefinitely. 

I would next like to turn to the White House efforts to 
blqck the Patman Committee hearings, ha early as mid-August, 
1972, the White House learned through the Congressionel 
relations staff that an investigation was being conducted by 
the staff of the House Banking and • tirrency Committee, 
under the direction of Chairman Patman, into many aspects of 
the Watergate incident. The focus of the investigation at the 
outset was the funding of the Watergate incident, and other 
possible illegal funding that may have involved banking 
violations. The White House concern was two-fold; First, the 

would have rnwiltel In morn niWnrno prn-nl notion 
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■ : : w hat had already been reported to we by Haldestah, that he had j 

,j 

2 ) told Senator Baker that he would not permit Shits House staff ; • 

3 j to appear before the Select Committee, rather he would only i 
3 j penal t the taking of written interrogatories. Ke asked ms if 

5 1 x agreed with this and I said that written interrogatories 
5 i were something that could be handled whereas appearances might 
1 create serious problems. He told tse he would never let 
' Haldesaan and Ehrlichsnan go to the Hill. He also told me that 
> j Senator Gurney would be very friendly to the White House and 
10 that it would not be necessary to contact him because the 
i President said Senator Gurney would know what to do on his own. 

!2 On the way out of his office he told mo X had done an excellent 
13 job of dealing with this matter during the campaign; that it hurt 
been the only issue that McGovern had had and the Democrats 
* 5 had tried to make something out of it but to no avail. X told 
16 him as we were walking together out of the office that I hajj 
only managed to contain the matter during the campaign, but 
13 I was not sure it could be contained indefinitely. He then 
10 told me that wo would have have to fight back and he was conficl 

20 that X could do the job. ‘ ® 

21 The meeting on February 28th with the President. 

22 . 

1 had received word before I arrived at my office that 
23 the President wanted to see me. He asked me if I had talked to 

2 A $ 

the Attorney General regarding Senator Baker. 2 told him that 
w the Attorney Gtotiffirol w»*» with IWilh fimnMuf. $ 
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' Ervin and Senator Baker, but that a nesting date had not yet 

2 boon firmed up. I told him 'dint I knew it was the Attorney 

3 j General's wish to turn over the FBI investigation and the 

j; 

(> president said that he did not think we should, but asked me 
3 what I thought of the idea. I told him that 1 did not think 
® that there was much damaging information in the FBI invastiga- 

I 

1 tion, although there could he some bad public relations from 
6 it. He told ms to think about this matter. He also said that 
ho had read in the morning paper about the Vasco case and 
asked me what part, if any, his brother Bd had had in the 

11 matter. I told him what I knew of his brother's involvement, 

12 | which was that ho was en innocent agent in the contribution 

13 transaction. We then discussed the leak to Time magazine 

14 of the fact that the White House had placed wiretaps on 

15 newsman and White House staff people. The President asked 

i ' 

IS me if I knew how this had leaked. I told him that I did not; 
i7 that I knew several people were aware of it, but I did not 
13 know any who had leaked it. He asked me who knew about it. I 

IB told him that Mr. Sullivan had told me that ha thought that 

i 

3°: Director Hoover had told somebody about it shortly after it 

21 1 happened because Hoover. was against it and that Sullivan said 

22i that he had heard that this information had gone to Governor 
23* Rockefeller and in turn had come back from Governor Rockefeller 

J 

24 to Dr. Kissinger. We then talked about the executive privilege 
?S+ statement and the President nxpronnnd his desire to got the . — 
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statement out well in advance of the Watergate hearings so {! 
that it did not appear to ha in response to the Watergate 

hearings. Ke also discussed Kr.Molleahoff ’s Interest in the 1 

l 

Fitsgerald case, and he ashed as to look into the setter for 
Mr. Mollanhoff. Before departing" his office, he again raised 
tho natter that 1 should report directly to his and not through 
Ealdcaaa end Ehrlichman. 1 told his that I thought he should , i 
know that I was also involved -the poot-June l?th activities 
regarding Watergate. 1 briefly described to his why 1 thought 
X had legal problems, in that I had been a conduit for many 
of the decisions that were made and, therefore, could be 

1 

involved in an obstruction of justice. He would not accept my 
analysis and didnot want me to get into it in any detail other , 
than what X had just related. He reassured me not to worry, 
that X had no legal problems. (1 raised this on another 
occasion with the President, when Dick Moore was present.) 

Meeting of March lat: ' 

The first meeting on this date and the afternoon meeting 
which occurred on March lot, related to preparing the 
President for his forthcoming press conference. The President 
asked me a number of questions about the Gray nomination hearing* 
and facts that had come out during these hearings. In particular! 

I can recall him stating that there should be no problem with 
the fact that I had received the FBI reports. He said that I 
Wart conducting nn lnva«4:ignl Ion for him nod that .It would bo 
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Tho phono conversation of Kerch 10th. The President 
called me to tell me that he felt we should get the 
Executive privilege statement out immediately; that this 
should be done before X was called before the Senate 
Judiciary Committee in connection with the Gray hearings so 
that it would not appear that the statement on Executive 
privilege was in response to the action by the Senate 
Committee. 

The meeting of March 13th. This was a rather lengthy 
meeting, the bulk of which was taken up by a discussion about 
the Gray hearings and the fact that the Senate Judiciary 
Committee had voted to invite me to appear in connection with 
Gray’s nomination. It was at this time we discussed the 
potential of litigating the matter of Executive privilege and 
thereby preventing anybody from going before any Senate 
Committee until that matter was resolved. The President liked 
the idea very much, particularly when I mentioned to him that 
it might be possible that he could also claim attorney /client 
privilege on me so that the strongest potential' case on 
Executive privilege would probably rest on the counsel to tho 
President. I told him that obviously, this area would have 
to bo researched. He told me that he did not want Halderaan 
end Ehrlichman to go before the Ervin hearings and that if we 
were litigating the matter on Dean, that no one would have to 
appear. Toward 11m and of Mm )vt Ip Ion , wa a 
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I 5 discussion of Watergate matters specifically. 1 told 



Mar. 

13 



President about the fact that there were money demands being j 
made by the seven convicted defendants, and that the 
sentencing of these individuals was not far off- Xt was 
during this conversation that Kaldexnan came into the office. 
After this brief interruption by Haldeman’s coming in, but j 

while he wa3 still there, I told the President about the fact l 

I 

that there was no money to pay these individuals to meet f 


their demands. He asked me how much it would cost. X told 
him that I could only make an estimate that it might be as 
high as a million dollars or more. He told mo that that 
was no problem, and he also looked over at Haideman and 
repeated the same statement. He then asked roe who was 
demanding this money and I told him it was principally coming 
from Hunt through his attorney. The President than referred 
to the fact that Hunt had boon promised Executive clemency. 

He said that he had discussed this matter with Ehrlichxaan 
and contrary to instructions that Ehrlichmaa had given Colson 
not to talk to the President about it, that Colson had also 
discussed it with him later. He expressed some annoyance at 
the fact that Colson had also discussed this matter with him. 

The conversation then turned back to a question from the 
President regarding the money that was being paid to the 
defendants. He asked me how this was done. I told him X 
didn’t know much about it other than the fact that the money 
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was laundered so It could not bo traced and then there were 
secret deliveries, I told him I was learning about things 1 
had never known before, but the next time 1 would certainly 
be more knowledgeable. This comment got a laugh out of 
Haldaman. The meeting ended on this note and there was no 
further discussion of the matter and it was left hanging just 
as I have described, it. 

. The meetings on Harch 14th. The meetings which occurred 
on this day principally involved preparing the President 
for a forthcoming press conference. X recall talking about 
Executive privilege and making Dean a test case in the 
courts on Executive privilege. The President said that he 
would like very much to do this and if the opportunity came 
up in the press conference, he would probably so respond. 

I also recall that during the meetings which occurred on this 
day, that the President was going to try to find an answer 
that would get Ziegler off the hook of the frequent questions 
asked him regarding the Watergate. He Baid that he was going 
to say that he would take no further questions on the Water- 
gate until the completion of the Ervin hearings and that 
Ziegler in turn could repeat the same statement and avoid 
future interrogation by the press on the subject. 

The meeting on March 15th. It was late in the afternoon 
after the President's press conference that he asked Dick Moore 
and I to como over to vinit with him. Ho was in a vory 
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possible about the Watergate matter because X did not think 
that he fully realized all tho facts and the implication of 
those facta for people at the White House &a well as himself. 

He said that I should meet with him tho next morning about 

10 o'clock. 

Before going in to t^ll the President some of these 
things, I decided I should call Haldeman because I knew that 
his name would come up in the matter. I called Haldoman and 
told him what I was going to do and Haldexaan agreed that I 
shbuld proceed to so inform the President of the situation. ^ 

The meeting of March 21st. As I have indicated, my 
purpose in requesting this meeting particularly with the 
President was that I felt it necessary thfct I give him a full 
report of all the facts that I knew and explain to him what I 
believed to be the implication of those facts. It was my 
particular concern with the fact that the President did not 
seem to understand the implications of what was going on. For 
example, when I had earlier told him that I thought I was 
involved in an obstruction of justice situation he had argued 
with me to the contrary after I had explained it to him. Also, 
when the matter of money demands had come up previously he had 
very nonchalantly told me that that was no problem and I did 
not know if he realized that he himself could be getting 
involved in an obstruction of justice by having promised 
ol^nmnoy to Hunt, HUM. I hml Import to do In thin <jonv<«vnf*i:i 
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was to have the President tell me that we had to end the 
matter — now. Accordingly, I gave considerable thought to 
how I would present this situation to the President and try 
to make as dramatic a presentation as I could to tell him how 
serious I thought the situation was that the cover-up 


I began by telling the President that there was a cancer < 

] 

growing on the Presidency and that if the cancer was not remove i 
that the President himself would be killed by it. I also told | 
him that it was important that this cancer be removed 
immediately because it was growing more deadly every day. 

I then gave him what I told him would be a broad overview of 
the situation and I would come back and fill in the details 
and answer any questions he might have about the matter. 

I proceeded to tell him how the matter had commenced in 
late January and early February but that 1 did not know how 
the plans had finally been approved. I told him 1 had 
informed Haldeman what was occurring, and Haldcman told me I 
should havo nothing to do with it. X told him that X had 
learned that there had been pressure from Colson on Magruder 
but X did not have all the facts as to the degree of pressure. 

X told him X did not know if Mitchell had approved the 
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1 

plans but I had been told that Mitchell had been a recipient 


2 

of the wiretap inf ornation and that Haldeman had also received 


3 

some Information through Sfcrachan. 


1 4 

I then proceeded to tell him some of the highlights 


I 5 

that had occurred during the cover up. 1 told him that 


6 

Kalmboch had been used te> raise funds to pay these seven 


7 

individuals for their silence at fee instructions of 

[ 

8 

Ehrlichman, Salesman, and Mitchell and I had been fee con- 

t, 

j 

9 

veyor of this instruction to Kalmbach. I told him that after 


10 

fee decision had been made feat Hagruder was to remain at the 



Re-election Committee 1 had assisted Hagruder in preparing his 


I 

?* 

false story for presentation to the grand jury. I told him 


L 

that cash feat had been at fee White House had been funnoled 


L 

back to fee Re-election Committee for fee purpose of paying 

, 

is 

the seven individuals to remain silent. 

1 

is 

I then proceeded to tell him that perjury had been commit 

- 1 

i 

P 

ted, and for this cover up to continue it would require more 


18 

perjury and more money. I told him feat fee demands of feo 


1 

|9 

convicted individuals were continually increasing and that 


20 

with sentencing imminent, fee demands had become specific. 


! 

21 

I told him that on Monday fee 19fe, 1 had received a 


i 

message from one of fee Re-election Committee lawyers 


t 

who had spoken directly wife Bunt and feat Hunt had sent a 


L 

message to me demanding money. I then explained to him fee 


t 

massage feat Hunt had told Paul O'Brien fee preceding Friday 

— 
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to bo passed on to me. I told the President I'd asked O'Brien 
why to Doan sad O'Brien had asked Hunt the sene questions But 
Hunt had merely said you just pass this message on to Dean. 

The meassage was that Hunt wanted $72,000 for living expenses 
and $50,000 for attorneys fees and if he did not get the money 
and gat it quicklythat he would have a lot of seamy things to 
say about what he had done for John Ehrllshman while he was 
at the white House. If he did not receive the money, he would 
have to reconsider his options. 

1 informed the President that 1 had passed this massage 
on to both Kaldaaan and Ehrlichia an. Ehrlichsnon asked me if 

I had discussed the matter with Mitchell. 1 bad told 
Elrlichman that 1 had not done so and Ehrlichman asked me to 
do so. I told the President I had called Mitchell pursuant 
to Ehrlichman • a request but I had no idea of what was happen- 
ing with regard to the request. 

2 then told the President that this was just typical 
of the type of blackmail that the White House would continue 
to be subjected to and that I didn't know how to deal with it. 

I also told the President that I thought that I would as a 
result of my name coming out during the Gray hearings be called 
before the grand jury and that if I was called to testify be- 
fore the grand jury or the Senate Committee I would have to 
tell the facts the way I know them. I said I did not know if 
executive privilege would bo applicable to any appearance I 
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might have before the grand jury. I concluded by saying that 
it is going to toko continued perjury and continued support 
of these individuals to perpetuate the cover-up and that I did 


F 

t 

j 

f 


not believe it was possible to do continue its rather I 
thought it was time for surgery on the cancer itself and that 

i' 

all those involved »uot stand up and account for themselves 
end that the President himself get out in front of this matter. j 
1 told the President that X did not believe that all 
of the seven defendants would maintain their silence forever, jl 
in fact, I thought that one or more would very likely break jl- 


rank. 


After X finished, X realised that X had not really 
made the President understand because after he asked a few 
questions, he suggested that it would be an excellent 
idee if X gave soma sort of briefing to the Cabinet and that 
he was very impressed with my knowledge of the circumstances 
but ho did not seem particularly concerned with their impli- 
cations . 

It was after my precenatation to the President and 1 

during our subsequent conversation the Prsident called ! 

Kaldoaan into the office and the President suggested that we 
have a meeting with Mitchell, Baldeman and Ehrlichman to din- j 
cuss how to deal with this situation. What emerged from that | 

1 

discussion after Baldeman came into the office was that John ; 
Mitoholl should account for hlrwmlf for the pro-June 171k -y 
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activities and the President did not seen concerned about the 
activities which had occurred after June I7th. 

After I departed the President's office I subsequently 
went to a meeting with Haldeman and Ehrlichaan to discuss the 
natter further. The sum end substance of that discussion 
was that the way to handle this now was for Mitchell to step 
forward and if Mitchell were to step forward we night not be 
confronted with the activities of those involved in the White 
Bouse in the cover-up. 

Accordingly, Haldeaan,ao I recall, called Mitchell and 
asked hist tocoata down the newt day for a meeting with the 
President on the Watergate matter. 

In the late afternoon of March 21st, Haldewan and 
Bhrlichmon and I had a second meeting with the President. Be- 
fore entering this meeting I had a brief discussion in the 
President's outer office of tho Executive Office Building 
suite with Haldeman in which I told him that we had to op- 


Ono is that this thing goes all the way and deals with i 
both the pre-activities and the post* activities, or the 
second alternative; if the cover-up woo to proceed we would 

i; 

have to draw tho wagono In a circle around the White House and 
that the White Houne protect it*»el£. t told UaJLdoMfrxi that it * 
hed boon tho White House* a assistance to the re-election ce^alti- • 
, Mint hn*t gotten «n info of thin problera*w»d now tho. 
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only hop© would be to protect ourselves froia further 'involve- 


ThG meetincf with the President that afternoon with j 

i 

I 

Haldeman, Ehrlichwan and myself was a tremendous dinappoisvt- 
ffiont to me because it was quits clear that the cover-up as 
far ao the White House was concerned was going to continue. 

I recall that while Haldeasn, Ehrlichman and X were sitting at 
a snail table in front of the President in hie Executive 
Office Building office that X for the first time said in front 
of the President that X thought that Haldeman, Ehrlichman and 
Dean wore all indictable for obstruction of Justice and that 
was the reason X disagreed with all that was being discussed 
at that point in tine. 

X could tell that both Haldeman, and particularly 
Ehrlichman, were very unhappy with ay comments. X had let 
them very clearly know that X was not going to participate in 
the matter any further and that X thought it was time that 
everybody start thinking about telling the truth. 

X again repeated to them X did not think it was possible 
to perpetuate the cover-up and the important thing now was 

to ge t the President out in front. 

Tho moating of March 22ndi <-ho arrangements had boon 
made to have a mooting after lunch with the President with 

Bhrlichman, Kaldcunan, Mitchell and mysolf. Mr. Mitchell 

■ 

corns to Wwhingion that; morning for a meeting in Haldnman*s 
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request and asked him to meet with Ehrlichman that day. 

I have turned over to the Committee a tape recording of this 
conversation. At the time ye talked, Magruder had 
already decided to tell the full truth, and in fact, 1 
nolle vo, had done so in a meeting with the U.S. Attorneys. 
During the phone conversation, Magrudor said that his testi- 
mony had not implicated me. He also said that one of the 
problems he was facing was that he had committed perjury when 
hotoatif led before the Grand Jury and the trial. 1 responded 
that I did not know anything about that, and he replied that 
even if X didn't, he did. He did not contradict me, thus shew- 
ing that, at that point in time at least, I did not know ho 
had perjured himself. 

Turning to the September 15 meeting, X was in meetings 
with the President all afternoon on September 15 , 1972. At 
the end of the afternoon, the President had John Dean came in. 
This was the day that the indictments had been brought down 
in the Watergate case, and the President knew John Dean had boos 
concentrating for a three-month period on the investigation 
for the Whito Bouse. X am sure therefore that the President 
thought it would be a good time to give Dean a pat on the 
back. 

Thera was no mood of exuberance or excitement on the 
President's part at the time the indiatmonts were brought dc;m 
Ha does not take joy from the misfortunes of other people, and 
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I don't think he Sound it very pleasant that' the pcopl. ..ad 
been indicted.' ’Naturally, however, it was good news as far as 


the White house and the Administration wore concerned that \ 
when the indictments .wore brought down, after a thorough invests-! 
gation , it hod bean established there was not any involvement 
by anyone in the White Bouse. This confirmed what Mr, Dean 
had been telling us, and we had been reporting to the Presi- 
dent over the period of the past three months. 

V '■ 75s was the case with all meetings in the Oval Office 
when the President was there, this meeting with Mr. Dean was 
recorded. At the President's request, X recently reviewed the 
recording of that meeting (at which I was present throughout) 
in ordor to reportan its contents to tha President. X should 
interject hero that X also reviewed the recording of the March 

21st meeting of the President, Mr. Dean and myself for tho 

* . \ 

some purpose, and I have made y reports to the President on both 
of those meetings. X have not at any time listened to any other 
recordings of the meetings in the President's office or of the 
President's phone aalls. 

The President did not open the meeting of September 15th 
with the statement that "Bob has kept me posted on your 
handling of the Watergate" or anything even remotely resembling 
that. He said, "Hi, this was quite a day, you’ve got Water- 


gate on the way* or something to that effect. Dean responded 
that it had been quite a three months and then reported to tho 


I 



606 


1 

2 

3 

4 
6 
6 

7 

8 

9 

10 

11 

12 

13 

14 

15 
18 

17 

18 

19 

20 
21 
22 

23 

24 

25 


. •• ' • • • v 

• • • V. * 1 - '■& "i j •••>•»; 1, ’V v. . _____ 

Presidont on how'. tho pteas was handling tlio indiotoioento and, 
apparently, /a Claris. MacGregor' preao conference. / ‘ ' 

' i ‘ ' ©in dinauaaion $hen covered the matter of the new hug 
that hod brecontly been discovered in the: Democratic National 
Consai.tt.ce 1 end tho question of whether it had been planted 
by the Dt.c and the matter of Mr. Nixon's campaign being bugged 
in 1960 and soma discussion of whether to try to get out evi- 
dence of that, there was some disouaaion about Judge Richey 
hearing the civil case and a comment that he would. beep 

Roomer McPhee abreast of what was happening.! , don't recall any 

' - . • .vr 

comment about the judge trying to accommodate Dean's hopes of 

slowing down the suit, but there was soma discussion about 
the problem of the civil case depositions interfering with the 
criminal prosecution — apparently as a result of a conversa- 
tion between Judge Richey and Assistant 0. S. Attorney Sllbert. 

Dean indicated that the ipdiotmenta meant tho end of the 
investigation by the Grand Jury and now there would be the 
GAO audit and some congressional inquiries, such as tho 

♦ 

Patman, committee, but he assured the President that nothing ■, . 
would come out to surprise us. In other words, there was " 
apparently no information that would be harmful that had not 
been uncovered already. The President did at that point commend 
Doan for his handling of the whole Watergate matter, which was 
a perfectly natural thing for him to do. Dean reported that he 
wen k eeping a close eye on possible campaign law Violations by 
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fch*. opposition; said there were some problems of bitterness 
at the Re-election Committee between the Finance Committee 
end Political Group; and said he was trying to keep notes on 
people who were emerging out of all this that were clearly 
not our friends. 

There was# as Mr. Dean has indicated, quite a lengthy 
discussion of the Patman hearings and the various factors in- 
volved in that. There was some discussion of the reluctance 
of the IRS to follow-up on complaints of possible violations 
against people who were supporting our opponents because there 
are so many Democrats in the IRS bureaucracy that they won't 
take any action. 

There was a discussion of cleaning house after the 
election, moving quickly to replace people at all levels of 
the Government. The meeting closed, as I recall, with a fairly 
long philosophical discussion. 

I totally disagree with the conclusion that the Presi- 
dent was aware of any type of cover-up and certainly Mr. Dean 
did not advise him of it at the September 15th meeting. 
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Mr. Haldeman. I will proceed then with the addendum on j 
the March 21 meeting. 1 was present for the final 40 minutes ! 
of the President’s meeting with John Dean on the morning of 
March 21. Whilte I was not present for fcho first hour of the j 
mooting, I did listen to the tapeof the entire meeting. 

Following ia the substance of that meeting to the beat 
of my recollection. 

i 

Dean reported some facts regarding the planning and j 

the break-in of the D5JC and said again there were no White 
House personnel involved. Hfc He felt Magruder was fully j 

aware of the operation, but ho was not "sure about Mitchell. Ue ; 
said that Liddy had given him a full rundown right after Water- j 

gate and that no one in the White House was involved. Ke \ 

i 

said that his only concerns regarding the White House were in j 

relation to the Colson phone call to Magruder which 

might indicate White House pressure and the possibility that | 

Haldeman got soma of the "fruits" of the bugging via Strachan j 

since he had been told the "fruits" had been supplied to I 

: j 

Stranchan. j 

He outlined his role in the January planning meetings 

and recounted a report he said he made to me regarding the 

second of those meetings. j 

Regarding the post- June 17th situation# he indicated 

concern about two problems, money and clemency. He said that 

Colson had said something to Runt about clemency. He did not 
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|| rcsport any other offers of clemency although he said he felt ■ 

;l ! 

t'ii© defendants expected it. The President confirmed that he j 
could not offer clemency and Dean agreed. 

Regarding money , Dean said he and nulciemais were in- 
volved. There was a bad appearance which could ba developed 

i 

into a circumstantial chain of evidence regarding obstruction 
of justice. Ho said that Kalrabach had raised money for the 
defendants; that Haldeman had okayed the return of the $350,000 ! 
to the Committee? and that Dean had handled die dealings be- i 

tween the parties in doing this. He said that' the money was 

• • ! 

for lawyers' fees. i 

He also reported on a current Hunt blackmail threat* he 
said Hunt was demanding $120,000 or e3.se he would tell about 
the seamy things he had done for Etirlichman* The President 

{ 

pursued this in considerable detail, obviously trying to smoke \ 
out what was really going on. He led Dean on regarding the 
process and what he would recommend doing. He asked such tilings' 
as — "well , this is the tiling you would recommend? we ought j 

to do this? is that right?" and he asked where the money would, j 

come frora? how it would be delivered? and soon. He askedhow much 
money would be involved over the years and Dean said 'probably j 
a million dollars — but the problem is that it is hard to 1 

raise." The President said "there is no problem in raising a I 
imillion dollars, we can do that, but it would be wrong.” 1 
have the clear impression that he we»s trying to find out what ' 
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I it was Dean was saying and what Dean was recommending. He wae j 
■ trying to get Dean* a view and he was risking him leading ques- j 

tions in order to do that. This ia the method the President j 

1 

ofetn used when he was moving toward a determination. j 

! 

Dean also mentioned his concern about other activities ! 

getting out, such as the "Ellsberg" break-in, something re- 
garding Brookings, the other Hunt activities for Colson on 
Chappaquiddick, the Segretti matter, use of Kalmbach funds, 
etc. 

When I entered the meeting, there was another dis- 

'v ; 

cussion regarding the Hunt threat and. the President again j 

I 

explored in considerable depth the various options and tried j 
to draw Dean out on his recommendation. j 

The meeting then turned to the question of how to deal 
with this situation and the President mentioned Ehrlichman's 
recommendation that everybody should go to the Grand Jury. 

The President told Dean to explore all of tills with Halderaan , 
Khrlichman and Mitchell. 

There was no discussion while I vies in the room (nor 
do I recall anydiscussion on the tape) on the question of 
clemency in the context of the President saying that he had 
discussed this with Ehrlichraan and with Colson. The only 
I mention of clemency was Dean's report that Colson had dis- 
cussed clemency with Hunt and the President's statement that 
he could not offer clemency and Dean's agreement — plus a 



611 



( BIDS 

6X15 


4 

5 

6 
7 
G 
3 

10 

n 

12 

13 

14 


; a comment that Dean thought the others expected it. 
i Dean mentioned several times during this meeting his awar< 

j ness that he was telling the President tilings the President had 
\ known nothing about. 

j I have to surmise that there is a genuine confusion in 

j Mr. Dean's mind as to what happened on March 13th versus what 
happened on March 21st, because some of what he describes 
in quite vivid detail as happening on March 13th did, in fact, 
happen on March 21st. The point about my laughing at his being 
i more knowledgeable next time, and the question that he says 
t he raised on March 13th regarding the million dollars are eo 
accurately described, up to a point, as to what really happened 
on March 21st that I believe he is confused between the two 
|| dates. 


j 

i 

j 
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j 

t 

i 


i 

i 

j 

I 

I 

j 

'•!, 

j 

j 

l 

| 

\ 


ts 

13 

57 

13 

10 


20 

21 


23 

74 

25 


! ' j; 

Mr. Dean's recollection that the President had told him j f 

| l 

on March 13 that Ehrlfchman had discussed an offer of clemency j; 
toliunt with him and he had also discussed Hunt's clemency j, 

,;! with Colson is at total variance with everything that 1 have ! 

j| j 

i [ever heard from the President, Ehrlichman or Colson. I don't j ■ 

11 i <! 

\ recall such a discussion in either the March 13 or the March ! 1 

! 21 meeting. i | 

; I | 

! How, to the question of impression. Mr. Dean drew 

ij i \ 

i the erroneous conclusion that the President was fully knowledge--: ^ 
j able of the cover-up at the time of the March 13th meeting in | ; 
i the sense (1) of being aware that money had been paid for ! j 

— u 

i I 
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silence and that (2) the money demands could reach a million 
dollars and that the President: said that was no problem. He 

drew his conclusion from a hypothetical discussion of ques- i 

I 

tions since the President told me later that he had no infcanfcici'j 
to do anything whatever about money and had no knowledge of 
the so-called cover-up* 
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^ : to the Committee? 

i 

j Mr. Dash. Reproduced now . 

. i 

3 1 Senator Baker. Thank you very much. i 


Senator ERvin. You may proceed with your original state- 


Mr. ha Idem an. Thank you, sir. ' 

Mr* Dean, Mr. Ehrlichman and I met with the President 
lator that afternoon of the 21st* That mooting dealt with 
the questions of the grand jury, the Senate Committee and 

ex© cut 3. ve privilege in connection with gathering th& facts j 

j 

and getting them out. I think, there was seme d£s<?ussion of j 
Ehrlichman * s theory that everybody should go to the grand jury; 
and Dean's reaction that that would be fine as long as we had 
immunity. Mr. Ehrlichman, as I recall, very strongly shot 
down that thought from Dean saying it did not make any sense 
at all. Dean has testified that he argued that the way to get 
the truth out would be to send everybody to the grand jury with 
immunity. That, in itself, is rather indicative of the different 
attitudes. Mr. Ehrlichman was arguing for going to the grand 
jury without immunity in order to get the truth out. Mr. Dean 
was arguing for going to the grand jury with immunity bo get 


the truth out. 

I recall an incident after that afternoon meeting that Hr 


Dean also recalls, but he says it took place before and he 
»oe» it a little bit differently. I remember that Doan and 
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Exhibit I 


IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


SENATE SELECT COMMITTEE ON PRESIDENTIAL ) 

CAMPAIGN ACTIVITIES, ET. AL.‘ ) 

) 

Plaintiffs ) 

> 

> 

> 

v. ) Civil 

) Action 

) No. 

) 

RICHARD M. NIXON, ) 

INDIVIDUALLY AND AS PRESIDENT OF THE UNITED STATES) 

) 

THE WHITE HOUSE ) 

WASHINGTON, D. C. ) 

) 

Defendant ) 

) 


AFFIDAVIT OF FRED D. THOMPSON 


Fred D. Thompson, being sworn, deposes and says: 


1, Early in June, 1973, the White House transmitted 
to the Select Committee a memorandum (which is attached to this 
affidavit) listing certain oral communications, both face-to-face and 
telephonic, between President Richard M. Nixon and John Wesley Dean III. 
This memorandum, inter alia , includes the exact times and durations of 
these communications, and, in the case of face-to-face communications, 
the other participants, if any, in those conversations. 
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2. Shortly thereafter, I received a telephone call 
from J. Fred Buzhardt, Special Counsel to the President. During 
this telephone call, Mr. Buzhardt related to me his understanding 


as to the substance of certain portions of the enumerated conversations 
between the President and Mr. Dean. 


3. During my discussion with Mr. Buzhardt, I 
made detailed notes on the information that he gave me. Upon 
conclusion of the conversation, I promptly prepared a "Memorandum 


I 


of Substance of Dean's Calls and Meeting with the President, " a 


copy of vhich is attached to this affidavit. It is my belief that this 
memorandum accurately reflects the information imparted to me by 
Mr. Buzhardt. 
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MEETINGS AND TELEPHONE CONVERSATIONS BETWEEN 
THE PRESIDENT AND JOHN W. DEAN, III 


No contact between the President and John W. Dean, III, during January, 
February, and March 1972 


April 13, 1972 

PM 4:31 4:34 President met with Frank DeMarco, Jr,, and 

John Dean to sign 1971 income tax returns. 


May 1, 1972 

PM 3:02 3:07 President had photo opportunity in Rose Garden for 

National Secretaries Week. Mr, Dean attended 


No contact between the President and John W. Dean, III, during June and 
July 1972. 


August 14, 

1972 

V 

The President met to sign personal^ legal documents with: 
The First Lady 

PM 

12:45 

1:11 

12:49 

1:09 

John J. Ratchford 

12:49 

1:1 1 

Mr. Butterfield 

12:49 

1:11 

Mr. Haldeman 

12:49 

1:12 

Mr. Ehrlichman 

12:49 

1:12 

John W. Dean, III 

12:49 

1:12 

John H. Alexander 

12:49 

1:12 

Richard S. Ritzel 


No other contact during August 1972 
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September 15, 1972 

PM The President met with: 


3:15 6:17 Mr. Haldeman 

5:27 6:17 Mr. Dean 

(The President talked with Mr. MacGregor by 
phone from 5:36 to 5:38) 

No other contact during September 1972 


October 9, 1972 

PM 3:10 3:34 The President met with Samuel Newhouse, President 

of Newhouse Newspapers and Newhouse Broadcasting 
and Herb Klein. 

3:23 3:34 John Dean joined the meeting. 


November 8, 1972 

The President attended a senior staff meeting in thf> 
Roosevelt Room. Mr. John Dean was in 
attendance. 


November 12, 1972 

8:40 8:44 The President met aboard "Spirit of !76" with 

Rose Mary Woods and Mr, and Mrs. John Dean 


No contact between the President and John W. Dean, III, during November 
and December 1972. 
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January 21, 1973 

AM 11:05 12:04 President and First Lady hosted Worship Service. 
John Dean attended. 

February 27, 1973 

PM 3:55 4:20 President met with John Dean alone in Oval Office. 
February 28, 1973 

AM 9:12 10:23 President met with John Dean in Oval Office. 

March 1, 1973 

AM 9:18 9:46 President met with his Counsel, John W. Dean, III, 

' in the Oval Office. 

10:36 10:44 President met with Mr. Dean in the Oval Office. 

PM 1:06 1:14 President met with Mr. Dean in the Oval Office 

March 6, 1973 

AM 11:49 12:00 President met with Mr. Dean in the Oval Office. 
March 7, 1973 

AM 8:53 9:16 President met with Mr. Dean in the Oval Office. 
March 8, 1973 

AM 9:51 9:54 President met with Mr. Dean in the Oval Office. 
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March 10, 1973 

AM 9:20 9:44 President talked long distance with Mr. Dean. 

President initiated the call from Camp David 
to Mr. Dean who was in Washington, D. C. 


March 13, 1973 

PM 12:42 2:00 President met with Mr. Dean in the Oval Office. 

(Mr. Haldeman was present from 12:43-12:55) 


March 14, 1973 


AM 8:36 President telephoned Mr. Dean. The call was not 

completed. 

8:55 8:59 Mr. Dean returned the call and talked with the President. 

9:43 10:50 President met with Mr. Dean in the P's EOB Office. 

Also present were: 

Mr. Kissinger (departed at 9:50) 

Ronald L. Ziegler 

Richard A, Moore (9:55-10:50) 


PM 

12:27 

12:28 


12:47 

1:30 


4:25 

4:26 


4:34 

4:36 

March 15, 

1973 

PM 

4:36 

6:24 


President telephoned Mr. Deap. 

President met with Mr. Moore and Mr. Dean. 
President talked with Mr. Dean. (The President 
initiated the call. ) 

President talked with Mr. Dean. (Mr. Dean 
initiated the call. ) 


President met with Mr. Dean and Mr. Moore 
in the Oval Office. 
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March 16, 1973 


AM 

10:34 

11:06 

President met with Mr. Dean in the Oval Office. 

Mr. Ziegler was present from 10:58-11:10, 

PM 

8:14 

8:23 

President talked with Mr. Dean. (The President 
initiated the call. ) 

March 17. 

1973 


PM 

1:25 

2:10 

President met with Mr. Dean in the Oval Office. 

March 19, 

1973 


PM 

4:59 


President requested that Mr. Moore and Mr. Dean 
join him in his EOB Office. 


5:03 

5:41 

President met with Mr. Moore and Mr. Dean in 
his EOB Office, 

March 20, 

1973 

... 

AM 

10:46 

10:47 

President talked with Mr. Dean. (The President 
initiated the call. ) 

PM 

12:59 

1:00 

President talked with Mr. Dean. (The President 
initiated the call. ) 


1:42 

2:31 

President met with Mr. Dean and Mr. Moore. 


7:29 

7:43 

President talked with Mr. Dean. (The President 


initiated the call. ) 
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April 16, 1973 

AM 10:00 10:40 President met with Mr. Dean in Oval Office. 

PM 4:07 4:35 President met with Mr. Dean in the President's 
EOB Office. 

4:04 4:05 President talked with Mr. Dean. (The President 

initiated the call. ) 

April 17, 1973 

AM 9:19 9:25 President talked with Mr. Dean. (The President 

initiated the call. ) 

April 22, 1973 

AM 8:24 8:39 President phoned Mr. Dean from Key Biscayne. 
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March 21, 1973 

AM 10:12 11:55 President met with Mr. Dean in the Oval Office. 

Mr. Haldeman was also present for at least 
part of the time 

PM 5:20 6:01 President met with Mr. Dean in the President’s 

EOB office. Also present were: 

Mr. Ziegler (departed at 5:25) 

Mr. Haldeman 

Mr. Ehrlichman (5:25 - 6:0l) 


March 22, 1973 

fW 1:57 3:43 President met with Mr. Dean in the President's 

EOB Office. Also present were: 

Mr. Ehrlichman (2:00-3:40) 

Mr. Haldeman (2:01-3:40) 

Mr. Mitchell (2:01-3:43) 


March 23, 1973 

PM 12:44 1:02 President talked long distance with Mr. Dean. 

(The President initiated the call from 
Florida to Mr. Dean who was in Washington 
D. C.) 

3:28 3:44 President talked long distance with Mr. Dean 
(The President initiated the call frcra 
Florida to Mr. Dean who was in Camp 
David, Md.) 


No contact during the period April l-l4 


April 15, 1973 

P.M. 9:17 10:12 President met with Mr. Dean in the President' f 
EOB Office. 
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MEMORANDUM OF SUBSTANCE OF DEAN'S CALLS 
AND MEETINGS WITH THE PRESIDENT 


September 15, 1972 

Dean reported on IRS investigation of Larry O'Brien, 
r Dean reported on Watergate indictments. 

February 27, 1973 

~i Discussed executive privilege, minority counsel 
for Watergate Committee. Dean suggested White 
House aides submit answers to interrogatories. 

February 28, 1973 

President inquired of Watergate, Dean said no White 
House involvement, Stans was victim of circumstances, 
Colson was lightning rod because of his reputation. 
Discussed wiretappings which had been brought up 
in the Qray hearings. Sullivan, Deputy Director, 
was friend of Dean and Dean suggested they make 
sure that wiretaps of prior years (other Administra- 
tions) be made known. 

March 1, 1973 

Preparation for press conference -- go over question 
and answer book. Was decided the question would 
come up as to why Dean was sitting in on FIJI inter- 
views and that the reason was he was conducting an 
investigation for the President. President naked 
Dean to write a report. Dean was also critical of 
Gray. 


* (March 2 press conference) 

March 6, 1973 ■ 

Discussed executive privilege guidelines, decided 
to cover former White House personnel as well as 
present. 

March 7, 1973 

Again discussion executive privilege guidelines. 
Dean again told the President the White House was 
clear. The President inquired as to how Pat Gray 
was doing. Dean informed him £• &. Williams had 
dropped out of the civil case. 
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arch 8, 1973 


President inquired as to whether Chapin had 
helped Segretti. Dean said no. 


March 10, 1973 


March 13, 1973 


March 14, 1973 


March 15, 1973 


March 16, 1973 


? 

(March 12: Issued statement on executive privilege, 
applies to present and former staffers but will pro- 
vide information. ) 

Preparation for press conference. Went over ques- 
tions and answers. President inquired as to Ken i 

Rietz. Dean said no illegality involved. President j 

.asked if Colson or Haldeman knew Segretti. President 
asked if Mitchell and Colson knew of Watergate. 

Dean said there was nothing specific on Colson; that 
he didn't know about Mitchell but that Strachan could 
be involved. President states again that Dean should i 
compile a written report about the matter. Dean J 

said Sirica was a hanging judge, the President said 
he liked hanging judges. They discussed fund raising 
before April 7. Dean said that everything that had been > 
done was legal. 

Press conference was discussed -- questions and 
answers. Discussed executive privilege. Decided 
they needed a Supreme Court test. Decided that 
the President should discuss his lj48_po Bition. 

That afternoon the President suggested Dean should 
possibly appear before the press and discussed whether 
Chapin should make a statement about Segretti. The 
Gray hearings and the use of FBI files were *lso 
discussed. 

President held press conference. That afternoon 
discussed that day's press conference and decided on 
use of "separation of powers" instead of executive 
privilege terminology. 

The President reiterated his position on use of raw 
FBI fule 8 . Suggested Dean's written report be 
accompanied by affidavits. Dean suggested untimely 
release of written report might prejudice rights of 
innocent people. Discussed possibility of getting 
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March 17, 


March 19, 


March 20, 


Dana to interview Haldeman and 

Ehrlichman, Tho President suggested Dean should / 
possibly go to Camp David to write his report, i/ 

1973 President had made a note on a press survey containing 

an article alleging White House involvement for follow- 
up (Dean possibly has copy of this). Dean again sug- 
gested they bring out 1968 bugging and President 
said Kleindienst had advised against it. Several 
names were discussed as possibly subject to attack: 
Colson, Haldoman, Ehrlichman, Mitchell and Dean 
himself. The President asked Dean point-blank if 
he knew about tho planned break-in in advance. Dean 
said no, there there was no actual White House invol- 
vement regardless of appearances except possibly 
■ Strachan. Dean told President Magruder pushed 
Hiddy hard but that Haldeman was not involved. 

The President wanted Haldeman, Ehrlichman and 
Dean to talk to the Committee and Dean resisted. 

Dean told the President of the Ellsberg break-in but )/ L/ 
that it had nothing to do with Watergate, 

'* (March 19: Ervin had been on Face the Nation and 
.. accused Dean of hiding behind executive privilege.) 

1973 It was decided Dean would send a letter or sworn 

statement to the Judiciary Committee answering 
certain questions. 

1973 (Republican leadership had been in that day. ) 

Dean discussed Mitchell’s problems with the grand 
, jury, Vcsco and the Gurney press conference. 

The President and Moore agreed that the whole 
investigation should be made public and that a state- 
ment should be released immediately after the sen- 
. i tencing of the defendants. Dean suggested that each ‘ 

member of the Ervin Committee be challenged to 
invite an FBI investigation of his own Senate campaign. 
The President called Dean that night and Dean said 
that there was "not a scintilla of evidence*' to indi- 
cate White House involvement and Dean suggested 
ho give the President a more in-depth briefing on 
what had transpired. 
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March 21, 


I 


March 22, 


1973 Dean gave the President his theory of what had 

happened. He still said no prior June 17 White 
House knowledge, that Magruder probably knew, 
that Mitchell possibly knew, that Strachan probably 
knew, that Haldeman had possibly seen the fruits of 
the wiretaps through Strachan, that Ehrlichman was 
vulnerable because of his approval of Kalmbach's 
fund raising efforts. Colson had made the call to 
Magruder. He stated Hunt was trying to blackmail 
Ehrlichman about Hunt's prior plumber activities 
unless he was paid what ultimately might amount 
to $1 million. The President said how could it 
— •• possibly be paid, "What makes you think he would 
be satisfied with that?", stated it was blackmail, 
that it was wrong, that it would not work, that the 
truth would come out anyway. Dean had said that a 
Cuban group could possibly be used to transfer the 
payments. Dean said Colson had talked to H unt - 
about executive clemency. He spoke of Haldeman' s 
return of the $3 50, 000. He said that Haldeman and 
• Ehrlichman possibly had no legal guilt with regard 

to the money matters. Dean said nothing of his 
role with regard to the cover-up money. He said 
nothing about his discussions with Magruder helping 
him prepare for the grand jury. He said nothing of 
his instructions to Caulfield to offer executive 
clemency. 

This information was gone over twice, the last 
time in Haldeman's presence . 

Later that afternoon it was tentatively decided that 
everyone would go to the grand jury, however, Dean 
j wanted immunity. Haldeman suggested that they 

write the whole thing out and release it from the 
White House. Ehrlichman said there should be no 
executive privilege claim and that no one should ask 
for immunity. The President told them to discuss 
these matters with Mitchell. 

1973 Mitchell suggests they go before the Ervin Committee, 

that they not use executive privilege but that first 
it should all be put down on paper • 
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March 23, 1973 


April 15, 1973 


April 16, 1973 


The President called Dean and told him to go to 
Camp David. Eater that afternoon he called Dean 
at Camp David to check on his progress. 


(March 30: After it became obvious Dean would 
write no report, the President directed Ehrlichman 
to investigate. 

On April 14 Ehrlichman reported possible Mitchell, 
Magruder and Dean involvement. The President 
called Kieindienst, who followed up. (Up until now 
the President had assumed Dean was getting much 
of his information from the Justice Department.) 
Kieindienst and Petersen focused in on possible 
involvement of I-Ialdeman, Ehrlichman and Strachan. 

On April 15 Petersen submitted a memo on Ehrlich- 
man, Haldeman and Strachan. They also found out 
about Gray's destruction of documents. ) 

Dean along with almost everybody else was called 
in that day. The President told Dean that he must 
go before the grand jury without immunity. 

The President asks Dean to resign. Had two 
drafts prepared for Dean's signature. Dean 
demanded Haldeman and Ehrlichman resign also. 

(Petersen asked the President to hold off on firing 
Dean until they could get him before the grand jury. 

On April 17 the President released his statement 
saying that no White House staffers would receive 
immunity. 

On April 19 Dean said he would not be a scapegoat. 

On April 27 Petersen told the President there is no 
use trying to get Dean to go before the grand jury, 
that he was demanding immunity. 

On April 30 the President made his speech concerning 
Haldeman' s and Ehrlichman' s resignations and Dean's 
fi ring . ) 

- 5 - 
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/pH IMMEDIATE HEEEASE 


MAY U, 1973 


Office of the White House Press Secretary 


THE WHITE HOUSE 
STATEMENT BY THE PRESIDENT 


Allegations surrounding the Watergate affair have so escalated that I feel 
a further statement from the President is required at this time. 

A climate of sensationalism has developed in which even second-or 
third-hand hearsay charges are headlined as fact and repeated as fact. 

Important national security operations which themselves had no connection 
with Watergate have become entangled in the case. 

As a. re suit, some national security information has already been made 
public through court orders, through the subpoenaing of documents and 
through testimony witnesses have given in judicial and Congressional 
proceedings. Other sensitive documents are now threatened with disclosure. 
Continued silence about those operations would compromise rather than 
protect them, and would also serve to perpetuate a grossly distorted view -- 
which recent partial disclosures have given •• of the nature and purpose 
of those operations. 

The purpose of this statement is threefold: 

-- First, to set forth the facts about my own relationship to the 
Watergate matter. 

- - Second, to place in some perspective some of the more sensa- 
tional -- and inaccurate -- of the charges that have filled the headlines in 
recent days, and also some of the matters that are currently being dis- 
cussed in Senate testimony and elsewhere. 

•• Third, to draw the distinction between national security operations 
and the Watergate case. To put the other matters in perspective, it will 
be necessary to describe the national security operations first. 

In citing these national security matters, it is not my intention to place a 
national security ’’cover 1 ' on Watergate, but rather to separate them out 
from Watergate •• and at the same time to explain the context in which cer- 
tain actions took place that were later misconstrued or misused, 

Long before the Watergate break-in, three important national security 
operations took place which have subsequently become entangled in the 
Watergate case. 

-- The first operation, begun in 1969, was a program of wiretaps. 

All were legal, under the authorities then existing. They were undertaken 
to find and stop serious national security leaks, 

-- The second operation was a reassessment, which I ordered in 1970, 
of the adequacy of internal security measures. This resulted in a plan and 
a directive to strengthen our intelligence operations. They were protested by 
Mr, Hoover, and as a result of his protest they were not put into effect, 

-- The third operation was the establishment, in 1971, of a Special 
Investigations Unit in the White House. Its primary mission was to plug loal.n 
of vital security information. I also directed this group to prepare an accuiwo 
history of certain crucial national security matters which occurred under prior 
.Administrations, on which the Government’s records were incomplete. 

Here is the background of those three security operations- i n itia t ed in my 
. Administration,. 


(MORE) 
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1969 Wiretapa 

By mid-1969, my Administration had begun a number of highly sensitive 
foreign policy initiatives. They were aimed at ending the war in Vietnam* 
achieving a settlement in the Middle East, limiting nuclear arms, and 
establishing new relationships among the great powers. These involved 
highly secret diplomacy. They were closely interrelated. Leaks of 
secret information about any one could endanger all. 

Exactly that happened. News accounts appeared in 1969, which were 
obviously based on leaks — some of them extensive and detailed --by 
people having acceee to the moet highly classified security materials. 

There was no way to carry forward these diplomatic initiatives 
unless further leaks could be prevented. This required finding the 
source of the leaks. 

In order to do this, a special program of wiretapa was instituted in 
mid-1969 and terminated in February, 1971. Fewer than 20 taps, of 
varying duration* were involved. They produced important leads that 
made it possible to tighten the security of highly sensitive materials. 

I authorized this entire program. Each individual tap was undertaken 
in accordance with procedures legal at the time and in accord with 
long-standing precedent. 

The persona who were subject to these wiretaps were determined 
through coordination among the Director of the FBI, my Assistant 
for National Security Affairs, and the Attorney General. Those 
wiretapped were selected on the basis of access to the information 
leaked, material in security files, and evidence that developed as 
the inquiry proceeded. 

Information thus obtained was made available to senior officials 
responsible for national security matters in order to curtail further 
leaks. 

I ho, .1,97,0 I,nt9lHg9ftc^a Ai 

In the spring and summer of 1970, another security problem reached 
critical proportions. In March a wave of bombings and explosions 
struck college campuses and cities. There were 400 bomb threats in 
one 24-hour period in New York City. Rioting and violence on college 
campuses reached a new peak after the Cambodian operation and the 
tragedies at Kent State and Jackson State. The 1969-70 school year 
brought nearly 1800 campus demonstrations, and nearly 250 cases of 
arson on campus. Many colleges closed. Gun battles between guerrilla - 
®tyle groups and police were taking place. Some of the disruptive 
activities were receiving foreign support. 

Complicating the task of maintaining security was the fact that, in 1966, 
certain types of undercover FBI operations that had been conducted for 
many years had been suspended. This also had substantially impaired 
our ability to collect foreign intelligence information. At the same time, 
the relationships between the FBI and other intelligence agencies had been 
deteriorating. By May, 1970, FBI Director Hoover shut off his agency’s 
liaison with the CIA altogether. 

On June 5, 1970, I met with the Director of the FBI (Mr. Hoover), the 
Director of the Central Intelligence Agency (Mr. Richard Helms), the 
Director o* the Defense Intelligence Agency (General Donald V. Bonnett) 
and the Director of the National Security Agency (Admiral Noel Gayler), 
We discussed the urgent need for better intelligence operations. 1 
appointed Director Hoover as chairman of an interagency committee to 
prepare recommendations. 


/MAUVr.i 
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On June 25, the committee submitted a report which included specific 
options for expanded intelligence operations, a.nd on July 23 the agencies 
were notified by memorandum of ' the options approved. After reconsideration, 
however, prompted by the opposition of Director Hoover, the agencies were 
notified five days later, on July 28, that the approval had been rescinded. 

The options initially approved had included resumption x>i certain intelligence 
operations which had been suspended in 1966. These in turn had included 
authorization for surreptitious entry -- breaking and entering, in effect -- 
on specified categories of targets in specified situations related to national 
secutity. 

Because the approval was withdrawn before it had been Implemented, the 
net result was that the plan for expanded intelligence activities never went 
into effect. 

The documents spellin'* his 1970 plan are extremely sensitive. They 
include -- and are basea upon — assessments of certain foreign intelligence 
capabilities and procedures, which of course must remain secret. It was 
this unused plan and related documents that John Dean removed from the 
White House and placed in a safe deposit box, giving the keys to Judge 
Sirica. The same plan, still unused, is being headlined today. 

Coordination among our intelligence agencies continued to fall shortiof our 
national security needs. In July, 1970, having earlier discontinued the 
FBI's liaison with the CIA, Director Hoover ended the FBI's normal 
liaison with all other agencies except the White House. To help remedy 
this, an Intelligence Evaluation Committee was created in December, 1970. 

Its members included representatives of the White House, CIA, FBI, NSA, 
the Departments of Justice, Treasury, and Defense, and the Secret Service. 

The Intelligence Evaluation Committee and its staff were instructed to 
improve coordination among the intelligence community and to prepare 
evaluations and estimates of domestic intelligence. I understand that its 
activities arc now under investigation. I did not authorise nor do I have 
any knowledge of any illegal activity by this Committee. If it went beyond 
its charter and did engage in any illegal activities, it was totally without 
my knowledge or authority. 

The Special Investigations Unit 

On Sunday, June 13, 1971, The New York Times published the first 
installment of what came to bo known as "The Pentagon Papers. " Not until 
a few hours before publication did any responsible Government official 
know that they had been stolen. Most officials did not know they existed. 

No senior official of the Government had read them or knew with certainty 
what they contained. 

All the Government knew, at first, was that the papers comprised 47 
volumes and some 7,000 pages, which had been taken from the most 
sensitive files of the Departments of State and Defense and the CIA, covering 
military and diplomatic moves in a war that was still going on. 

Moreover, a majority of the documents published with the first three 
installments in The Times had not been included in the 47-volume study -- 
raising serious questions about what and how much elee might have been 
taken. 

There was every reason to believe this was a security leak of unprecedented 
proportions. 


(MOKE) 
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It created a situation in which the ability of the Government to carry on 
foreign relations even in the best of circumstances could have been severely 
compromised. Other governments no longer knew whether they could deal 
with the United States in confidence. Against the background of the delicate 
negotiations the United States was then involved in on a number of fronts - - 
with regard to Vietnam, China, the Middle East, nuclear arms limitations, 

U. S. - Soviet relations, and others -- in which the utmost degree of 
confidentiality waa vital, it posed a threat so grave as to require extraordinary 
actions. 

Therefore during the week following the Pentagon Papers publication, 1 
approved the creation of a Special Investigations Unit within the White House- - 
which later came to be known as the "plumbers. " This was a small group at 
the White House whoso principal purpose was to stop security leaks and to 
investigate other sensitive security matters. I looked to John Ehrlichman for 
the supervision of this group. 

Egil Krogh, Mr. Ehrlichman's assistant, was put in charge. David Young was 
added to this unit, as were E. Howard Hunt and G. Cordon Liddy. 

The unit operated under extremely tight security rules. Its existence and 
functions were known only to a very few persons at the White House. These 
included Messrs. Haldeman, Ehrlichman and Dean. 

At about the time the unit was created, Daniel Ellsberg was identified as the 
person who had given the Pentagon Papers to The New York Times . I told 
Mr. Krogh that as a matter of first priority, the unit should find out all it 
could about Mr. Ellsberg 1 s associates and his motives. Because of the 
.extreme gravity of the situation, and not then knowing what additional national 
secrets Mr. Ellsberg might disclose, I did impress upon Mr. Krogh the 
vital importance to the national security of his assignment. I did not author- 
ize and had no knowledge of any illegal means to be used to achieve this goal. 

However, because of the emphasis I put on the crucial importance of protecting 
the national security, I can understand how highly motivated individuals could 
have felt justified in engaging in spocifie activities that X would have disapproved 
had they been brought to my attention. 

Consequently, as President, 1 must and do assume responsibility for such 
actions despite the fact that l, at no time approved or had knowledge of 

them, o 

I also assigned the unit a number of other investigatory matters, dealing 
in part with compiling an accurate record of events related to the Vietnam 
War, on which the Government's records were inadequate (many previous 
records having been removed with the change of Administrations) and which 
bore directly on the negotiations then in progress. Additional assignments 
included tracing down other national security leaks, including one that 
seriously compromised the U.S. negotiating position in the SALT talks. 

The work of the unit tapered off around the end of 1971. The nature of its 
work was such that it involved matters that, from a national security 
standpoint, were highly sensitive then and remain so today* < 
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These intelligence activities had no connection with the break-in of the 
Democratic headquarters, or the aftermath, 

I considered it my responsibility to see that the Watergate investigation did 
not impinge adversely upon the national security area. For example, on 
April 18th, 1973, when I learned that Mr, Hunt, a former member of the 
Special Investigations Unit at the White House, was to be questioned by il.»> 

U.S, Attorney, I directed Assistant Attornoy General Peterson to purim*: 
every issue involving Watorgato but to confino his investigation to Watergate 
and related matters and to stay out of national security matters. Subsequently, 
on April 25, 1973, Attorney General Kleindienst informed me that because 
the Government had clear evidence that Mr, Hunt wee involved in the broak-in 
of the office of the psychiatrist who had treated Mr. Elleberg, he, the 
Attorney General, believed that despite the fact that no evidence had been 
obtained from Hunt's acts, a report should nevertheless be made to the 
court trying the Ellaberg case, I concurred, and directed that the informa- 
tion be transmitted to Judge Byrne immediately, 

Watergate 


The burglary and bugging of the Democratic National Committee headquarters 
came as a complete surprise to me. X had no inkling that any such illegal 
activities had been planned by persons associated. with my campaign; if 1 
had known, I would not have permitted it. My immediate reaction was that 
those guilty should be brought to justice and, with the five burglars them- 
selves already in custody, I assumed that they would be. 

Within a few days, howovor, X was advised that there was a possibility 
of CIA involvement in some way. 

It did seem to me possible that, because of the involvement of former CIA 
personnel, and because of some of tKeir apparent associations, the investi- 
gation could load to the uncovering of covert CIA operations totally unrelated 
to the Watergate break-in. 

In addition, by this time, the name of Mr, Hunt had surfaced in connection 
with Watergate, and I was alerted to the fact that he had previously been 
a member of the Special Investigations Unit In the White House. Therefore, 

I was also concerned that the Watergate investigation might well lead to an 
inquiry into the activities of the Special Investigations Unit itself. 

In this area, I felt it was important to avoid disclosure of the details of the 
national security matters with which the group was concerned. I know that 
once the existence of the group became known, it would lead inexorably to 
a discussion of these matters, some of which remain, even today, highly 
sensitive, 

I wanted justice done with regard to Watergate; but in the scale of national 
priorities with which I had to deal -- and not at that time having any idea 
of tho extent of political abuse which Watergate reflected -« I also had to he 
deeply concerned with ensuring that neither the covert operations of the CIA 
nor the operations of the Special Investigations Unit should be compromised. 
Therefore, I instructed Mr. Haldeman and Mr, Ehrlichman to ensure that 
the investigation of the break-in not expose either an unrelated covert 
operation of the CIA or the activities of the White House inve stigations unit -- 
and to see that this was personally coordinated between General Walters, 
tho Deputy Director of the CIA, and Mr, Gray of the FBI. It was certainly 
not my intent, nor my wish, that the investigation of the Watergate break-in 
or of related acts be impeded in any way. 
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On July 6, 1972, I telephoned the Acting Director of the FBI, L. Patrick 
Gray, to congratulate him on his successful handling of the hijacking of 
a Pacific Southwest Airlines plane the previous day. During the conver- 
sation Mr. Gray discussed with me the progress of the Watergate inves- 
tigation, and I asked him whether he had talked with General Walters. 

Mr. Gray said that he had, and that General Walters had assured him ( 
that the CIA was not involved. In the discussion, Mr. Gray suggested 
that the matter of Watergate might lead higher. I told him to press 
ahead with his investigation. 

It now seems that later, through whatever complex of individual motives 
and possible misunderstandings, there were apparently wide-ranging 
efforts to limit the investigation or to conceal the possible involvement 
of members of the Administration and the campaign committee, 

I was not aware of any such efforts at the time. Neither, until after I 
began my own investigation, was I aware of any fund ‘raising for defendants 
convicted of the break-in at Democratic headquarters, much less authorize 
any such fund raising. Nor did I authorize any offer of Executive clemency 
for any of the defendants. 

In the weeks and months that followed Watergate, I asked for, and 
received, repeated assurances that Mr. Dean's own investigation (which 
included reviewing files and sitting in on FBI interviews with White House 
personnel) had cleared everyone then employed by the White House of 
involvement. 

In summary, then: 

(1) I had no prior knowledge of the Watergate bugging operation, 
or of any illegal surveillance activities for political purposes. 

(2) Long prior to the 1972 campaign, I did set in motion certain 
internal security measures, including legal wiretaps, which I felt were 
necessary from a national security standpoint and, in the climate then 
prevailing, also necessary from a domestic security standpoint. 

(3) People who had been involved in the national security operations 
later, without my knowledge or approval, undertook illegal activities in 
the political campaign of 1972, 

(4) Elements of the early post-Watergate reports led me to suspect, 
incorrectly, that the CIA had been in some way involved. They also led 
me to surmise, correctly, that since persons originally recruited for 
covert national security activities had participated in Watergate, an unre- 
stricted investigation of Watergate might lead to and expose those covert 
national security operations. 

(5) I sought to prevent the exposure of these covert national security 
activities, while encouraging those conducting the investigation to pursue 
their inquiry into the Watergate itself. I so instructed my staff, the 
Attorney General and the Acting Director of the FBI, 

(6) I also specifically instructed Mr. Haldeman and Mr. Ehrlichinan 
to ensure that the FBI would not carry its investigation into areas that 
might compromise these covert national security activities, or those of 
the CIA. 

(7) At no time did I authorize or know about any offer of Exectitive 
clemency for the Watergate defendants. Neither did I know until the 
time of my own.investigaVion, of any efforts to provide them with funds. 


(MORE) 
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Conclusion 

With hindsight, it is apparent that I should have given more heed to the 
warning signals 2 received along the way about a Watergate Cover-up and 
less to the reassurances. 

With hindsight, several other things also become clean 

-- With respect to campaign practices, and also with respect to campaign 
finances, it should now be obvious that no campaign in history has ever 
been subjected to the kind of intensive and searching .inquiry that has been 
focused on tho campaign waged in my behalf in 1972, 

It is clear that unethical, as well as illegal, activities took place in the 
course of that campaign. 

None of these took place with my specific approval or knowledge. To the 
extent that I may in any way liav© contributed to tho climate in which they 
took place, I did not intend to; to the extent that I failed to prevent thorn, 

I should have been more vigilant. 

It was to help ensure against any repetition of this in the future that last 
week I proposed the establishment of a top-level, bipartisan, independent 
commission to recommend a comprehensive reform of campaign laws and 
practices. Given the priority I believe it deserves, such reform should 
be possible before the next Congressional elections in 1974. 

--It now appears that there were persona who may have gone beyond my 
directives, and sought to expand on my efforts to protect the national 
oocurity operations in order to cover up any involvement they or certain 
others might have had in Watergate. Tho extent to which this is true, 
and who may have participated and to what degree, are questions that it 
would not be proper to address here. The proper forum for settling those 
matters is in the courts. 

-- To the esetent that I have boen able to determine what probably happonod in 
the tangled course of this affair, on tho basis of my own recollections and 
of tho conflicting accounts and evidence that X have seen, it would appoar 
that one factor'at work was that at eritieal points various people# each 
with hio own perspective and his own responsibilities, saw tho same situation 
with different eyes and heard tho same words with different ears. What 
might havo seemed insignificant to one seomod significant to another; what 
ono- on w in term® of public responsibility, another saw in terms of political 
opportunity; and mixed through it all, I am sure, was a concern on tho part 
of many that the Watergate scandal should not be allowed to get in the way 
of what the Administration sought to achieve. 

The truth about Watergate should be brought out -• in an orderly way, 
recognizing that the safeguards of judicial procedure are designed to find 
the truth, not to hide the truth. 

With his selection of Archibald Cox -- who served both President Kennedy 
and President Johnson as Solicitor General --as the special supervisory 
prosecutor for matters related to the case. Attorney Gen oral- designate 
Richardson has demonstrated his own determination to see the truth 
brought out. In this effort he has my full support. 

Considering the number of persons involved in this case whose testimony 
might be subject to a claim of Executive privilege, I recognize 
definition of that claim has become central to the effort to aryiYe at tho 
truth. * 


(MORE) 
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Accordingly, Executive privilege will not be invoked ns to any testimony 
concerning possible criminal conduct or discussions o£ possible criminal 
conduct, in the matters presently under investigation, including the 
Watergate affair and the alleged cover-up. 

I want to emphasize that this statement is Limited to my own recollections of 
what I said and did relating to security and to the Watergate. I have specifically 
avoided any attempt to explain what other parties may have said and done. 

My own information on those other matters is fragmentary, and to some extent 
contradictory. Additional information may be forthcoming of which X am 
unaware. It is aiao my understanding that the information which hue boon 
convoyed to me has aiso become available to those prosecuting these matters. 
Under such circumstances, it would be prejudicial and unfair of mo to render 
my opinions on the activities of others; those judgments must be left to the 
judicial process, our best hope for achieving the just reoxlt that we all seek. 

As more information is developed, I have no doubt that more questions will bo 
raised. To the extent that I am able, I shall also seek to set forth the facte 
as known to me with respect to those questions. 

# t ' # , 
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Exhibit K 


THE WHITE HOUSE 

WASH I N GTO N 


June 19, 1973 

Dear Mr. Deans 

I am authorized by the President to inform you that the 
President will not invoke executive privilege, and you are 
released from any attorney-client privilege with regard to 
testimony you may give concerning the Watergate break-in, 
efforts to cover it up, or any other matters relevant to the 
inquiry of the Senate Select Committee. 

Insofar as you may have information that is related to national 
security, it is for your counsel to advise you what lawfully may 
be disclosed. The President is not authorizing any release 
of legally protected national security material. 

I advised the Senate Select Committee of this yesterday, and 
I am writing you so that you may have direct information about 
this . 


Leonard Garment 
Counsel to the President 


Mr. John W. Dean III 
100 Quay Street 
Alexandria, Virginia 22314 

cc: Mr. Samuel Dash, Senate Select Committee 
Mr. Fred Thompson, Senate Select Committee 


Sincerely, 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


SENATE SELECT COMMITTEE ON PRESIDENTIAL 
CAMPAIGN ACTIVITIES, et al. 


Plaintiffs 


RICHARD M. NIXON, individually and as 
President of the United States. 

Defendant 


) 

FILED ) 


juJg 


1972 


) 

) JAMES F. DAVfcY 
> CLERK 

~t ~ *“ — H 

) Civil 
) Action 
) No. 

' /SI 3-7 3 


MOTION TO REDUCE TIME FOR ANSWER OR RESPONSE 


Plaintiffs in this action hereby, by their attorneys. 


move this Court to shorten the period in which defendant 


Richard M. Nixon, President of the United States, may 


answer or otherwise respond to the complaint herein to 
not more than 20 days from the date of service of the 


summons and complaint. 



Sherman Cohn 
Eugene Gressman 
Jerome A. Barron 

Washington, D. C. 

Of Counsel 

Arthur S. Miller 

Chief Consultant to 
the select Committee 
Washington, D. C. 

Of Counsel 






James Hamilton 
Assistant Chief counsel 


VC ~0-rXa$/l( £) • / 

Ronald D. Rotunda 
Assistant Counsel 

United States Senate 
Washington, D. C. 20510 
Telephone Number 225-0531 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


) 

) 

) 

) 

) 

) 

) 

) 

) Civil 
) Action 
) No. 

\/Sf3- 

) 

) 

) 

) 


MEMORANDUM OF POINTS AND AUTHORITIES IN SUPPORT OF 
MOTION TO REDUCE TIME FOR ANSWER OR RESPONSE 

Plaintiffs have today sued Richard M. Nixon, President 
of the United States, seeking a declaratory judgment and other 
relief to instruct and compel him to make available certain 
tapes and other materials that are the subject of two lawfully 
issued, but dishonored, subpenas served upon him by the Select 
Committee. 

Despite the fact that the President is sued in both 
his personal and official capacities, his counsel assert 
that, under Rule 12 (a), F.R. Civ. P. , he has 60 days 
from the date of service of the complaint to answer 
or otherwise respond. * Without conceding this, plaintiffs 


*Rule 12 (a) reads in pertinent part: 

"A defendant shall serve his answer within 20 days after 
service of the summons and complaint upon him, except when 
service is made under Rule 4 (e) and a different time is 
prescribed in the order of court under the Statute of the 
United States or in the statute or rule of court of the state. 
...The United States or an officer or agency thereof shall 
serve an answer to the complaint or to a cross-claim,... 
within 60 days after the service upon the United States 
attorney of the pleading in which the claim is asserted." 


SENATE SELECT COMMITTEE ON PRESIDENTIAL 
CAMPAIGN ACTIVITIES, et al. 


Plaintiffs 


v. 


RICHARD M. NIXON, individually and as President 
of the United States 


Defendant 
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deem it appropriate to move the Court to shorten the President's 
time to answer from 60 to 20 days — the time allowed under 
Rule 12 (a) for nongovernmental defendants. 

Resolution of the controversy that is the subject of this 
lawsuit is undisputedly of great moment. The Select Committee, 

| ^pursuant to its authority under S. Res. 60, has issued lawful 
| subpenas to the President to obtain certain tapes and other 

j; materials concerning alleged criminal activities relating to 

j . 

|| the Presidential campaign and election of 1972.* Statements 
?j by the President and his present and former subordinates 

l! ’ 

|j confirm that certain materials sought — most particularly the 

! tapes of five Presidential conversations with Mr. Dean — are 

ii . 

relevant to the Committee's investigation of such alleged 

criminal activities. The Select Committee has urgent and 

f " ' 

! immediate need to obtain the subpenaed material so that it can 

H ■ 

j fully complete its continuing investigation. Yet, the 

jj President, invoking certain alleged Presidential powers, 

prerogatives, and privileges, has declined to make available 

if . 

i| the materials subpenaed, thus presenting a fundamental and 

jj historic controversy between the Executive and the Legislative j 

j, that this Court should decide. 

jr" 

We submit to the Court that the parameters of the 
jj Watergate affair must be promptly determined so that the 
|| uncertainty and divisiveness that is abroad in the nation can 
jj be ended. The Court, in the present motion, is asked to 
j! quicken that result. The Federal Rules do not specifically 
jj provide for reducing the time to answer, but there appears no 


* The President has asserted that he has sole possession, j 

custody, and control of the subpenaed materials. 

; j 

} 
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doubt that this Court can do so. As Professor Charles Alan 

Wright, now the President's Special Counsel, has written in 

his treatise on federal procedure: 

”/~A7lthough the federal rules do not expressly 
give the Court power to shorten the period, it 
probably has inherent power to do so in the face 
of special circumstances. " Wright, and Miller, 

Federal Practice and Procedure i 1346, at 529-30 
(1968) 

For this proposition. Professor Wright correctly cites 
Studebaker Corp, v. Gittlin , 360 F.2d 692 (2nd Cir. 1966).* 

In addition to the national need for prompt determination 
of the present controversy, there are other considerations 
supporting the present request. The 60-day rule was propounded 
in the recognition that it takes a normal complaint against 
the government considerable time to sift through appropriate 
channels. In the usual circumstance, 60 days is needed to 
inform concerned officials of the lawsuit and allow them to 
make determinations as to an appropriate response. See 
A.B.A. Washington Institute on Federal Rules (Oct. 8, 1938) 
at 50, 239; cf . , Ramsey v. United Mine Workers , 27 F.R.D. 423, 
425 (D. Tenn. 1961) . 

These factors are not relevant here. This suit runs 
directly against the President. His own counsel have been 
served with the complaint and, apparently, will personally 
handle the case. The President and his counsel have been aware 
that this litigation was imminent since July 26, 1973, when 
the Select Committee in public session voted its instigation. 
Surely, the President's counsel are well advanced in their 


*See also Rule 1, F.R. Civ. P., which provides that these 
Rules "shall be construed to secure the just, speedy, and 
inexpensive determination of every action." 
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preparation for this case and can, without undue difficulty, 
answer or respond to the present complaint within 20 days.* 

In this regard, we observe that the President and his 
counsel have already responded with lengthy papers to the show 
cause order issued by this Court upon petition of the Special 
Prosecutor who seeks similar materials in connection with j 

proceedings before the Grand Jury. The issues in the show I 
| cause proceeding and the present one are similar (although not j 

( identical) and the President's show cause papers demonstrate | 

i I 

\ that his counsel are fully conversant with the basic principles! 

they intend to urge in the case at bar. j 

jt For the above reasons, plaintiffs' motion to shorten the j 

H j 

; time to answer or otherwise respond s houl d be granted. j 


’[ 

!i 

| 

|| 


II Sherman Cohn 
ij Eugene- Gressman 

j Jerome A. Barron 

!' Washington, D.C. 

Of Counsel 

j; 

jj Arthur S. Miller 

ij Chief Consultant to 

jj the Select Committee 

it Washington, D.C. 

j| Of Counsel 

ii United States Senate 

Washington, D.C. 20510 { 

j Tel. No. 225-0531 , 

jj *This litigation is, of course, not one that involves a compli-l 

jj cated evidentiary dispute where the relevant facts must be \ 

ascertained before answer. Here the basic factual situation j 
jj is known — the Select Committee has subpenaed materials rela- j 
jj ting to alleged criminal activity relevant to its inquiry and 1 
(l the President, asserting certain alleged privileges, has re- 

;! fused to make them available. The basic issues are thus ones 

j. of law on which the President's position, by now, must be well 
jj formulated. • 

ij ; 

ij 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

j 


ii 

!; 


SENATE SELECT COMMITTEE ON PRESIDENTIAL ) 
CAMPAIGN ACTIVITIES, et al. ) 

) 

Plaintiffs ) 

) 
) 
) 

V. ) 

) 

) 

) 

RICHARD M. NIXON, ) 

individually and as President of the United States ) 

) 

Defendant ) 


Civil 

Action 

No. 


ORDER 



•\ This matter having come before the Court on motion of 

|j Plaintiffs in the above -captioned action, it is this 

lj Day of August, 1973, 

ji ■ 

[i ORDERED, that defendant Richard M. Nixon, President 

j! ■ t - 

}[. of the United States, shall answer or otherwise respond to the 
( complaint in this action within 20 days after service of the summons 
j and complaint upon him. 


i! 


if 



United States District Judge 
Chief Judge 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


SENATE SELECT COMMITTEE ON PRESIDENTIAL ) 

CAMPAIGN ACTIVITIES, et al. ) 

) 

Plaintiffs ) 

) 

v. ) 

) 

RICHARD M. NIXON, individually and as ) 

President of The United States. ) 

) 

Defendant ) 


<> 

Civil Action 
No. 1593-73 


STIPULATION RE REDUCTION OF TIME TO ANSWER 
OR RESPOND 


The parties to this action, by their undersigned attorneys, 
hereby, this 13th day of August, 1973, stipulate -that defendant, 
Richard M. Nixon, President of The United States, shall answer 
or otherwise respond to the complaint herein on or before August 
29, 1973, subject to the right of the defendant President to 
apply for an extension of time to answer or respond if necessary. 




-A (X/WAA 


James Hamilton 

Assistant Chief Counsel, 
Select Committee on 
Presidential Campaign 
Activities 

Attorney for Plaintiffs 



President 

Attorney for Defendant 


So Ordered : 



i 

I 


i 

j 


I 
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;v:.v p JR-, c. -M.-.x 

iwviV-.L UAXER, JR., TEN/*., VSCi CHAIRMAN 
2. TAcMADGi:. GA. EDWARD J. GURNEY, FLA. 
iC. INC.UVS; HAWAII LOW XL P. WEICKCR, JR., CONN. 

JOCCPH f.'.. iV.OHTOYA, N. KEX. 

SAMUEL DASH 

CHIEF COUNSEL AND STAFF DIRECTOR 


91& 


♦ if t, 

xweo 




0F> . 

PL.-V S' L 


PREO D. THOI/.PSON 
MINORITY COUNSEL. 
RU7US l_. EDMISTEN 
DEPUTY COUNSEL 


SELECT COMMITTEE ON 
PRESIDENTIAL CAMPAIGN ACTIVITIES 
(pursuant to s. res. go, bod congress) 

Washington. D.C. 20510 


August 22, 1973 


Honorable John J, Sirica 
Chief Judge 
U„ S. District Court 
District of Columbia 
U, S„ Court House 
Washington, D. C. 

HE: SENATE SELECT COMMITTEE ON PRESIDENTIAL 

CAMPAIGN ACTIVITIES, et al. 

v, 

RICHARD M. NIXON, individually and as President 
of the United States 

Civil Action No. 1593 --73 


Dear Judge Sirica: 

As your Honor is aware, we filed our complaint in the above 
styled case on August 9, 1973. As stated in paragraph 25 of 
the complaint, the "public interest in, and need for, the swift 
completion of the functions of the Select Committee and the 
unique and critical Constitutional considerations raised by the 
actions of the defendant President warrant expedition of this 
action at all stages and prompt resolution of the dispute. " 
Recognizing the need for expedition, the plaintiffs filed a 
motion to reduce to 20 days the time for answer or response 
to the complaint from the 60 days normally provided a govern- 
ment officer. The attorneys for the President thereupon 
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Judge Sirica 
Page 2 


stipulated that they would answer or move within 20 days. 
Accordingly, their answer or motion will be filed on or 
before August 29, 1973. 

For the reasons discussed below, we think it proper that 
your Honor consider and decide our case in conjunction 
with the show cause proceeding brought by the Special 
Prosecutor. In that event, the plaintiffs would be prepared 
to file on August 29 a motion for summary judgment that 
would present for consideration the plaintiffs' position on 
the merits of the controversy. Thus, by next Wednesday, 
the issues in this case would he joined on the merits and 
on any other defense that the President may choose to. assert. 

We would he prepared to complete additional briefing and be 
ready for oral argument by Friday, September 7, 1973. In 
view of the fact that the attorneys for the President have 
already briefed, in the show cause proceeding, many issues 
closely similar to those presented in our law suit, and in 
view of the capacity for expedition that the attorneys for the 
President have demonstrated in the show cause proceeding, 
we would hope and expect that they can comply with the expe- 
dited schedule we have suggested. 

We readily acknowledge the public interest in expediting the 
ultimate resolution of the proceeding brought by the Special 
Prosecutor. We also recognize that your Honor expressed 
in court this morning your hope to render a decision in the 
Special Prosecutor's case within a week. Nevertheless, we 
believe that the public interest would be better served by 
your Honor's deciding these two cases at the same time. 

W e believe that this conclusion is supported by a consideration 
of the following factors: 

(1) The sole substantive issue in each 
case is that of executive privilege in the 
context of the proper relationship of the branches 
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of government within our constitutional system. 

While there are differences in the way that issue 
is presented in the two cases, there is a large 
area of similarity and overlap. The fact that 
your Honor has already become acquainted with 
that issue in the context of the Special Prosecutor's 
proceeding will expedite the disposition of our case, 
if your Honor should hear it. 

(2) With all deferences to the quality of the 
briefing and argument by both sides in the Special 
Prosecutor's case, we believe, in view of the special 
posture in which the executive privilege issue is presented 
in our case, that we would be in a position to enlighten 
certain aspects of that issue. Thus, we believe we 
would be of assistance to your Honor in deciding 

the Special Prosecutor's case as well as our own. 

/ 

(3) In view of the closely related subject matters 
of these cases, 'it seems probable that they will 
eventually be consolidated at some step in the appellate 
process. Given this probability, and considering the 
expedited briefing and argument schedule we believe 
possible in our case, any delay that a consolidated 
determination ofthese cases by your Honor might 
entail in the eventual disposition of the Special 
Prosecutor's proceeding would be nonexistant or 
minimal. 

Thus, while we acknowledge the need for expedition in the 
Special Prosecutor's case, we submit that the important 
public interest that accompanies both proceedings would 
best be served if your Honor were to consider and decide 
our case and the proceeding brought by the Special Prosecutor 
at the same time. 
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Even if your Honor should choose to render a decision in 
the Special Prosecutor's case before our own, we believe 
the above considerations show the desirability of your 
Honor's hearing and deciding our case^oti^Sn expedited 
schedule. 



1 Samuel Dash 
Chief Counsel 


CC 2 Archibald Cox 

Charles A. Wright 



648 


WATF.RGATF SITCIAI. I’ROSI'CI 1 ION FORCE 
United States Department ol Justice 
1425 K Street. N.W. 

Wa-.liiiieion. O.C. 200* >5 

August 23, 1973 


Honorable John J. Sirica 
Chief Judge 

United States District Court 
for the District of Columbia 
United States Court House 
Washington, D. C- 20001 

Re: Senate Select Committee on Presidential 

Campaign Activities v. Richard M. Mixon 
Civil Action No. 1593-73 

and 

In re Grand Jury Subpoena Duces Tecum 
Issued to Richard M. Nixon, or any Sub- 
ordinate Officer, Official, or Employee 
with Custody or Control of Certain Docu- 
ments or Objects, Misc. No. 47-73 

Dear Judge Sirica: 

I am in receipt of a copy of a letter from Samuel 
Dash, Chief Counsel, Senate Select Committee on Presi- 
dential Campaign Activities, dated August 22, 1973, 
asking you to "consider and decide [the Committee's] 
case in conjunction with the show cause proceeding 
brought by the Special Prosecutor." I wish to state my 
opposition to any course that would have the effect of 
delaying the disposition of the grand jury's petition 
for enforcement of its subpoena. I oppose the Commit- 
tee's request for two reasons. First, any delay in 
the grand jury proceeding significantly increases the 
risk that the matter will not be finally resolved be- 
fore the grand jury's term expires on December 4. 

Second, the grand jury proceeding and the Committee's 
suit are quite distinct. 

Naturally I recognize that the proceeding institu- 
ted by the Senate Committee raises a number of issues 
of considerable public importance, and thus I see no 
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basis to object to any request that the conduct of that 
action be expedited. Ky objection is s imply to the 
Committee ' s request that disposition of the grand jury's 
petition be delayed to await the joinder of issue, the 
filing of motions and replies, and the holding of a 
hearing in the Committee's action. As your Honor in- 
dicated from the bench at the conclusion of the hearing 
held yesterday on the grand jury's petition, a ruling 
in our case may be possible within the next few days. 

It is unquestionably ripe for decision, since all of the 
relevant legal issues have been fully briefed and argued. 

By contrast, in the Senate Committee ’ s suit, the 
White House is not due to respond to the Committee ’ s 
complaint until August 29, a date by which your Honor 
suggested the grand jury's petition might be decided. 

In addition, although there is no way to predict pre- 
cisely what form the White House response will take in 
the Senate matter, it is entirely possible, or indeed 
probajale, that the response will raise a variety of pro- 
cedural and jurisdictional objections quite distinct 
from the issues being litigated in connection with the 
grand jury's subpoena. Some of the major distinctions 
indicating that it would be unwarranted to delay dis- 
position of the executive privilege claim in the sub- 
poena proceeding include possible arguments by the 
White House challenging the Committee's standing to sue 
under Article III or under the Senate Resolution 
creating the Committee, or contesting the Court's 
statutory jurisdiction to entertain the matter, or 
pointing to the criminal- contempt statu ses as providing 
the exclusive remedy for testing the validity of a legis- 
lative subpoena. None of those issues, of course, is 
involved in the grand jury matter and if raised by the 
White House in the Senate's suit would have to be 
addressed before the underlying merits could be reached. 

In addition, as I suggested in my oral argument 
and in my briefs, the claim of executive privilege as 
against a legislative inquiry raises peculiar problems 
under the principle of separation of powers and the 
"political question’’ doctrine that are not involved 
when a court is asked to rule on the producibility of 
evidence in a judicial proceeding, including a grand 
jury investigation. Moreover, the relevant interests 
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which must be weighed when a claim of executive privilege 
is asserted against Congress are quite different than the 
interests involved in the grand jury proceeding. While 
the Committee refers to its investigation of alleged 
criminal conduct as a basis for overcoming the claim of 
executive privilege, it will surely be open to question 
whether that is a proper or sufficient legislative func- 
tion in this context. Thus, it is apparent that the 
executive privilege issues in the two proceedings are 
quite different. 

Let me reiterate, finally, that my only concern is 
that the grand jury's request for access to information 
necessary for its investigation not be retarded by con- 
solidation with any other proceeding, no matter how 
important or analogous. Nothing in the points I have 
suggested would delay the Committee' s interest in a 
prompt resolution of its rights, should the Court hold 
that its complaint is justiciable. But it is fair to 
say, I- think, that there is no comparable urgency in 
their suit. As your Honor knows, the grand jury that 
has invoked this Court's aid in enforcement of the sub- 
poena has been investigating the Watergate matter for 
almdst 15 months. Its term is to expire barely three 
months from now, at the beginning of December 1973. As 
we stated in our main brief, it appears inappropriate 
to ask the grand jury to decide whether to indict or not 
to indict the principal figures in the Watergate matter 
until the courts have finally determined whether the 
grand jury may have access to the critical evidence 
sought by the subpoena — and until that evidence is 
produced if the grand jury is held entitled to it. 

Since it is clear that this matter will be carried to the 
appellate courts, and since the passage of every day 
brings the grand jury closer to its expiration, it is • , 
exceedingly important that a decision on its petition 
not be delayed because of the pendency of collateral 
litigation. It would be tragic, I believe, if an avoid- 
able delay of even a few weeks placed in jeopardy the 
grand jury's ability to secure this evidence and to con- 
sider it before it is discharged upon the completion of 
its term. 


3 
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I hope you will find these points helpful in pass- 
ing upon the Conunittee 1 s request. 

Sincerely, 

ARCHIBALD COX 
Special Prosecutor 


cc: Samuel Dash 

Charles Alan Wright 



652 


THE WHITE HOUSE 

WASH INGTON 

23 August 1973 


Dear Judge Sirica: 

My associates and I have received a copy of the letter to you of 
August 22nd from Samuel Dash regarding Civil Action No. 1593-73, 

Senate Select Committee on Presidential Campaign Activities v. 

Nixon . We think it appropriate for us to comment on the procedural 1 1 

suggestions made by Mr. Dash on behalf of the Senate Select Committee. 

In our judgment it would be quite premature to agree now on a procedure 
and schedule to be followed after we respond to the complaint in that 
action at a time when we have not responded and indeed have not finally 
determined what our response will be. 

• 

Even if it were clear how we will respond and what the appropriate 
next step by the Senate Select Committee after it has received our 'j 
response would be, we think that the schedule proposed by Mr. Dash, 
with oral argument nine days after we have responded, is unrealistically 
short. We are conscious of the public interest in prompt disposition 
of these two cases. We believe that we have proceeded expeditiously 
in the case brought by Mr, Cox and we expect to do the same in the 
case brought by the Senate Select Committee. We showed that by 
voluntarily stipulating to respond to the Committee's suit in 20 days 
rather than the 60 days provided by the rules (and we had advised :J '■!' 
counsel for the Committee before their suit was filed that we expected 
to be able to stipulate to that effect, and would advise them definitely 
within 24 hours after receiving the complaint, but that we could not 
stipulate, for obvious reasons, before we had seen the complaint). 
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There are some similarities between the central issues in the two cases 
but there are also many differences, both on the central issues and on the 
serious preliminary questions of jurisdiction and the like that are presented 
by the Committee's 3uit. If the Court is to be properly served by counsels, 
there must be adequate time for briefing by each side, and briefs should 
follow briefs in the usual fashion, rather than being prepared simultaneously 
The matter is further complicated by the fact that on August 29th I resume 
my teaching duties at The University of Texas and thus must be in Austin 
at least Monday through Wednesday of each week. 

When issue is joined in the Committee's suit in a fashion appropriate 
for determination by the Court, we will be ready, as we have been 
throughout both of these suits, to cooperate with the Court in working 
out a schedule for briefing and argument that will permit both sides to 
provide the Court with as much light as is possible on the issues the 
case presents. 

Respectfully, 

Charles Alan Wright ' 

Consultant to White House Counsel 


Honorable John J. Sirica 

U. S. Court House 

3rd and Constitution Avenue, N. W. 

Room 2428 

Washington, D. C. 20001 



cc: Honorable Archibald Cox 
Samuel Dash 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


SENATE SELECT COMMITTEE ON PRESIDENTIAL ) 

CAMPAIGN ACTIVITIES, suing in its own ) 
name and in the name of the UNITED ) 

STATES , ) 

) 

) 

and ) 

) 

SAM J. ERVIN, JR. ; HOWARD H. BAKER, JR.; ) 

HERMAN E. TALMADGE; DANIEL K. INOUYE; } 

JOSEPH M. MONTOYA) EDWARD J. GURNEY) ) Civil Action No. 1593-73 
and LOWELL P. WEICKER, JR. , as United ) 


States Senators who are members of ) 
the Senate Select Committee on ) 

Presidential Campaign Activities ) 

) 

Plaintiffs ) 

) 

v. ) 

) 

RICHARD M. NIXON, individually and as ) 

President of the United States ) 

) 

) 

Defendant ) 


ANSWER 

Richard M. Nixon, answering the complaint filed in 
above-styled cause, states as follows; 

1. Admits the truth of the allegations contained in 
paragraph one of the complaint, but denies that plaintiffs 
acted within their authority in issuing the subpoenas duces 
tecum to the President of the United States and thereafter 
in instituting this action. 

2. Denies the truth of the allegation contained in 
paragraph two of the complaint. 

3. Admits the truth of the allegations contained in 
paragraph three of the complaint, but denies that plaintiffs 
are entitled to investigate criminal conduct; and further 
denies that plaintiffs are empowered to bring suit against 
the President of the United States. 
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4. Admits the truth of the allegations contained 
in paragraph four of the complaint, but denies that the 
members of the Senate Select Committee are empowered to 
bring suit in their official capacities as members of 
that Committee. 

5. Admits the truth of the allegations contained 
in paragraph five of the complaint, but denies that the 
President of the United States can be sued in his official 
capacity) and further denies that he can be sued individually 
for acts performed in his official capacity. 

6. Denies the truth of the allegations contained in 
paragraphs six through ten of the complaint. 

7. Admits the truth of the allegations contained in 
paragraph eleven, but denies that plaintiffs are empowered 
to subpoena materials from the President of the United 
States. 

8. Admits the truth of the allegations contained in 
paragraphs twelve through fifteen of the complaint. 

9. Admits the truth of the allegation contained in 
paragraph sixteen of the complaint, but denies that any 
court has jurisdiction to quash, modify, or narrow a 
subpoena issued by a Committee of Congress. 

10. Admits the truth of the allegations contained in 
paragraph seventeen of the complaint. 

11. Alleges that he is without information or knowledge 
sufficient to form a belief as to the truth of the allegations 
contained in paragraph eighteen of the complaint, and denies 
that he has conceded the relevancy of any "tapes" to plaintiffs’ 
investigation. 

12. Denies the truth of the allegations contained in 
paragraphs nineteen through twenty-five of the complaint. 


2 
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In further defense to the complaint, Richard M. Nixon 
states as follows: 

First Defense 

That the complaint fails to state a claim upon which 
relief can be granted. 

Second Defense 

That this Court lacks jurisdiction over the person 
of Richard M. Nixon in this action, either individually 
or as President of the United States. 

Third Defense 

That this Court lacks jurisdiction over the subject 
matter of this action because : 

(a) the matter in controversy does not exceed the 
sum or value of ten thousand dollars, exclusive of interest 
and costs, as required by 28 U.S.C. 1331; 

(b) this is not an action commenced on behalf of the 
United States within the meaning of 28 U.S.C. 1345, because 
plaintiffs are not expressly authorized to sue on behalf of 
the United States by an Act of Congress; Senate Resolution 
262, 70th Cong., 1st Sess. (1928) is not sufficient authori- 
zation to sue; 

(c) Richard M. Nixon owes no duty, either individually 
or as President of the United States , to the plaintiffs 
that affords mandamus jurisdiction within the meaning of 

28 U.S.C. 1361; and 

(d) this matter is not reviewable under 5 U.S.C. 
701-706 or any relevant statute because the plaintiffs 
have not suffered any legal wrong nor have they been 
adversely affected or aggrieved as the result of any 
agency action. 


3 
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Fourth Defense 

That this action presents no justiciable controversy 
as required by Article III of the United States Constitution, 
and 28 U.S.C. 2201 and 2202. 

Fifth Defense 

That plaintiffs lack standing to bring this action. 

Sixth Defense 

That Senate Resolution 60, 93rd Cong., 1st Sess. (1973), 
purports to authorize an investigation of alleged criminal 
conduct, and that upon information and belief the investiga- 
tion by plaintiffs has been, in fact, a criminal investigation 
and trial conducted for the purpose of determining whether 
or not criminal acts have been committed and the guilt or 
innocence of individuals, which Resolution and investigation 
exceed the legislative powers granted to the Congress in 
Article I of the Constitution. 

Seventh Defense 

That the subpoenas upon which this action is predicated 
are null and void in that the Senate has not authorized the 
issuance of a subpoena to the President of the United States. 

Eighth Defense 

That plaintiffs have failed, as required by Senate 
Resolution 60, Sec. 3(a)(6), 93rd Cong., 1st Sess. (1973) 
to refer the President's action to the United States Senate 
for appropriate review and action. 

Ninth Defense 

That the subpoena duces tecum attached as Exhibit D 
to the complaint is so unreasonably broad and oppressive 
as to make compliance impossible. 

4 
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Tenth PefenBe 

That the relief sought by plaintiffs constitutes an 
unconstitutional attempt to interfere with the confidentiality 
of private records of conversations between the President of 
the United States and his closest advisers relating to the 
official duties of the President. 

WHEREFORE, premises considered, the relief prayed for 
should be denied. 

Respectfully submitted, 

LEONARD GARMENT 
J. FRED BUZHARDT 
CHARLES ALAN WRIGHT 
DOUGLAS M. PARKER 
ROBERT T. ANDREWS 
THOMAS P. MARINIS, JR. 

RICHARD A. HAUSER 


Attorneys for the President 


The White House 
Washington, D.C. 20500 
Telephone Number: 456-1414 


BY: 
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CERTIFICATE OF SERVICE 


I, J. Fred Buzhardt, hereby certify that on this 
29th day of August, 1973, I have served the foregoing 
Answer on counsel for the plaintiffs by causing copies 
thereof to be hand-delivered to the office of 


Samuel Dash 
Chief Counsel 

Senate Select Committee on 
Presidential Campaign 
Activities 

United States Senate 
Washington, D.C. 20510 


J. Fred Buzhardt 
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r/tf/n 


IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


FILES 


AUG « 9 1973 


MM6 7. worar 

CLERK 


SENATE select COMMITTEE ON PRESIDENTIAL ) 

CAMPAIGN ACTIVITIES, et al. ) 

) 

Plaintiffs ) 

) Civil Action 

) No. 1593-73 

v. ) 

) 

) 

RICHARD M. NIXON, individually and as ) 

President of the United States ) 

) 

Defendant ) 


MOTION FOR SUMMARY JUDGMENT 

Plaintiffs, by their undersigned attorneys, hereby move the 
Court, pursuant to Rule 56, F.R. Civ. P., and 28 U.S.C. 82201 to grant 
them summary judgment in this cause and to adjudge and declare that: 

(1) The two subpenas duces tecum issued to and served upon 
the defendant President by plaintiff Select Committee on Presidential 
Campaign Activities were lawfully issued and served and must therefore 
be complied with by defendant President. 

(2) The defendant President's refusal and failure to comply with 
said subpenas were unlawful and cannot be justified by resort to any 
asserted Presidential power, prerogative or privilege, or otherwise. 

1 
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The grounds for this motion are more fully set forth in the accompanying 
Memorandum In Support Of Motion For Summary Judgment and Statement 


Of Material Facts As To Which There Is No Genuine Issue. 


Sherman Cohn 
Eugene Gressman 
Jerome A. Barron 
Washington, D. C, 

Of Counsel 

Arthur S. Miller 
Chief Consultant to 
the Select Committee 
Washington, D. C. 

Of Counsel 



spect fully submitted 





Samuel Dash 
Chief Counsel 
Fred D. Thompson 
Minority Counsel 
Rufus Edmisten 
Deputy Counsel 
James Hamilton 

Assistant Chief Counsel 
Richard B. Stewart 
Special Counsel 
Ronald D. Rotunda 
Assistant Counsel 
United States Senate 
Washington, D. C. 20510 
Tel. No. 225-0531 
Attorneys for Plaintiffs 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


SENATE SELECT COMMITTEE ON PRESIDENTIAL ) 


CAMPAIGN ACTIVITIES, et al. ) 

) 

Plaintiffs ) 

) Civil Action 

) No. 1593-73 

v. ) 

) 

) 

RICHARD M. NIXON, individually and as ) 

President of the United States ) 

) 

Defendant ) 


ORDER 

This matter having come before the Court on plaintiffs' motion 
for summary judgment pursuant to Rule 56, F. R. Civ. P. and 28 U. S. C. 
§2201, and the Court being of the opinion that said motion should be granted, 

it is hereby this day of September, 1973, 

ORDERED, that plaintiffs' motion for summary judgment be and 
is granted, and it is further 

ADJUDGED AND DECLARED, that: 

(1) The two subpenas duces tecum issued to and served upon the 
defendant President by plaintiff Select Committee On Presidential 
Campaign Activities were lawfully issued and served and must therefore be 
complied with by defendant President. 
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(2) The defendant President's refusal and failure to comply with 
said subpenas were unlawful and cannot be justified by resort to any 
asserted Presidential power, prerogative or privilege, or otherwise. 

John J. Sirica 

Chief Judge# United States District 
Court for the District of Columbia 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

SENATE SELECT COMMITTEE ON PRESIDENTIAL ) 

CAMPAIGN ACTIVITIES, et al., ) 

Plaintiffs | 

v. ) Civil Action 

) No. 1593-73 

RICHARD M. NIXON, individually and as ] 

President of the United States, j 

Defendant ) 

STATEMENT OF MATERIAL FACTS AS TO WHICH THERE IS NO GENUINE 

1. The Senate Select Committee on Presidential Campaign 
Activities isaduly authorized and constituted committee of the 
Senate of the United States. It was created by Senate Resolution 
60, 93rd Congress, 1st Session (1973), which was enacted by a 
unanimous vote of the Senate on February 7, 1973. (A copy of 
S. Res. 60 is attached to the complaint herein as Exhibit A.) 
Under S. Res. 60 the Select Committee is empowered to investigate 
and study "illegal. Improper or unethical activities" in 
connection with the Presidential campaign and election of 1972 
and to determine the necessity of new legislation "to safeguard 
the electoral proeess by which the President of the United 
States is chosen." The Select Committee is further authorized 
by a standing order of the Senate, Senate Resolution 262, 

70th Congress, 1st Session (May 28, 1928), attached to the 
complaint as Exhibit B, "to bring suit on behalf of and in the 
name of the United States in any court of competent jurisdiction 
if the committee is of the opinion that the suit is necessary 
to the adequate performance of the powers vested in it or the 
duties imposed on it by the Constitution, resolution of the 
Senate, or other law." 
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2. The duly designated members of the Select Committee are 
Senator Sam J. Ervin, Jr., of North Carolina (Chairman); 

Senator Howard H. Baker, Jr., of Tennessee (Vice-Chairman); 
Senator Herman E. Talmadge of Georgia; Senator Daniel K. Inouye 
of Hawaii; Senator Joseph M. Montoya of New Mexico; Senator 
Edward J. Gurney of Florida; and Senator Lowell P. Weicker, Jr., 
of Connecticut. 

3. Section 3 (a) (5) of S. Res. 60, empowers the Select 
Committee 


"... to require by subpena or order any 
department, agency, officer, or employee of the 
executive branch of the United States Government, 
or any private person, firm, or corporation, or 
any officer or former officer or employee of any 
political committee or organization to produce 
for its consideration or for use as evidence in 
its investigation and study any books, checks, 
canceled checks, correspondence, communications, 
documents, papers, physical evidence, records, 
recordings, tapes, or materials relating to 
any of the matters or questions it is authorized 
to investigate and study which they or any of 
them may have in their custody or under their 
control; ..." 


4. On July 16, 1973j Alexander P. Butterfield, former 
Deputy Assistant to defendant Richard M. Nixon, President of the 
United States, testified that certain Presidential conversations, 
both face-to-face and telephonic, had been recorded by 
electronic means and are preserved on tapes. See, e.g.. Select 
Committee Transcript, pp. 4l44-52 (hereinafter cited as S. Tr.). 
The accuracy of Mr. Butterfield's testimony was later confirmed 
in all pertinent parts by a letter to Chairman Ervin from 

J. Fred Buzhardt, Counsel to the President, dated July l6, 1973. 

S. Tr. 4184. 

5. On July 23, 1973> after informal attempts by the 
Select Committee to obtain certain tapes and other documents 
and materials relating to the Presidential campaign and election 
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of 1972 had failed, the Committee addressed two subpenas duces 
tecum , signed by its Chairman, to "President Richard M. Nixon, 

The White House, Washington, D. C.," which sought the tape 
recordings of specified conversations and other designated 
materials. Both subpenas were duly served on July 23, 1973. 

The two subpenas, with their proof of service, are attached to 
the corr^jlaint as Exhibits C and D. 

6. All tapes and materials subpenaed by the Select 
Committee are, and were at the time the subpena was issued, 
under the sole possession, custody and control of the defendant 
President. However, until around the time of the revelation 

on July 16, 1973, ofthe existence of the tapes by Mr. Butterfield 
the subpenaed tapes, were under the immediate possession, 
custody find control of the Chief of the Technical Security 
Division of the Secret Service. S. Tr. 4l66, 4182-84. 

7. Both the aforesaid subpenas were returnable on 
July 26, 1973, at 10 a.m. at the Caucus Room (Room 318), Old 
Senate Office Building. Neither on that date nor on any other 
date has the defendant President complied with the subpenas or 
otherwise made available to the Select Committee the materials 
sought by the subpenas. The defendant President's refusal to 
comply with the subpenas was announced in a letter of July 25, 
1973, which was addressed to Chairman Ervin and received by him 
on July 26, 1973. (This letter is appended to the complaint as 
Exhibit E.) In Justification of his refusal to comply with the 
subpenas, the defendant President relied in part on reasons 
stated in letters from him to Chairman Ervin dated July 6 and 
July 23, 1973 (which are appended to the complaint as Exhibits 

F and G) . 

8. The defendant President has not moved in this Court or 
any other Court to quash, modify or narrow the scope of either 
subpena. 
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9. Seven individuals — G. Gordon Liddy, E. Howard Hunt, 
James W. McCord, Bernard L. Barker, Frank A. Sturgis, Virgilio R. 
Gonzales and Eugenio R. Martinez — have been Indicted and 
convicted, by plea or verdict, for their complicity in the 
break-in of the Democratic National Committee Headquarters at 
the Watergate on June 17, 1973. The eight-count indictment 
in their case charged these seven individuals with the crimes of 
conspiracy to commit an offense and to defraud the United States 
(18 U.S.C.8371), second degree burglary (22 D.C. Code I 1801 (b)), 
illegal interception of wire communications and attempted illegal 
Interception of wire and oral communications (18 U.S.C. 

S 2511), and illegal possession of intercepting devices 
(23 D.C. Code § 543 (a)). Two other individuals, Jeb Stuart 
Magruder and Frederick LaRue, both high officials in the Committee 
to Re-elect the President, have pleaded guilty to criminal infor- 
mations in lieu of indictment charging them with a conspiracy 
to commit an offense or to defraud the United States. The acts 
listed by one or both of these two informations as part of 
such conspiracy Include the preparation and presentation of 
false testimony to the Federal Bureau of Investigation, the 
Grand Jury and at trial, the payment of cash funds to the 
seven defendants to ensure their silence, the destruction of 
incriminating records and the misrepresentation that the 
Central Intelligence Agency had an interest in limiting the 
criminal investigation. John Wesley Dean. Ill, and Herbert Lloyd 
Porter have also admitted their participation in a conspiracy 
to cover up the true facts of the Watergate episode. E.g., 

S. Tr. 1483-85, 2400, 2432, 2463, Testimony before the Select 
Committee, if believed, would tend to implicate yet other 
important former governmental and Committee to Re-elect the 
President officials in a conspiracy to obstruct justice and 
other illegal conduct, including, e.g., John D. Ehrlichman, 
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H. R. Haldeman, John N. Mitchell, Robert C. Mardian, and 
Herbert W. Kalmbach. See, e.g., S. Tr. 1899-1901, 1907, 1913-14, 
2063-64, 2171-73, S3-83, 2196, 2199-2200, 2211-16, 2253, 2259, 
2260-65, 2267-71, 2272-73, 2299-2300, 3174-78, 3578-79, 4992, 
5018-20, 5031-34. In fact, there, is evidence that, if 
believed, would tend to implicate the defendant President in 
criminal conduct. See, e.g.. Paras. 11-15 below and S. Tr. 

2621, 2352-53, 2397, 4783-84, 5147-48. There is also testimony 
that would exonerate the President and others who have been 
accused. S. Tr. 3287, 3301-03, 3307-08, 3355-58, 3375-79, 3416- 
17, 3322-23, 3332-33, 3342, 3435-40, 3799, 3803, 5419-37, 5465, 
5716, 5721-22, 5784, 6037-6130. 

10. The subpena appended to the complaint as Exhibit C 
directed the defendant President to make available to the 
Select Committee certain specified electronic tapes that 
recorded five personal conversations "between President Nixon 
and John Wesley Dean III, discussing alleged criminal acts 
occurring in connection with the Presidential election of 1972." 
/Emphasis added/ The fi ye conversations occurred on September 15, 
1972; February 28, 1973; March 13, 1973; and March 21, 1973, 
there being two conversations on the last mentioned date. The 
various accounts of the pertinent portions of these conversations 
are summarized in Paras. 11-15 below. 

11. On September 15, 1972, the President met with John 
Dean and H. R. Haldeman from 4:27 p.m. to 6:17 p.m. This 
meeting took place shortly after the indictments of the seven 
original defendants had been issued. Different versions of 
this meeting have emerged. 

(a) The Dean version: When Dean entered the Oval 

Office he found the President and Haldeman "In very 
good spirits and /His/ reception was very warm and cordial." 
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The President said that "Bob . . . had kept him posted on 
/Dean's/ handling of the Watergate case." The President 
remarked that Dean "had done a good job" and that he "was 
pleased the case had stopped with Liddy." Dean said that 
while he "had been able to contain the case and assist in 
keeping it out of the White House," he "could make no 
assurances that the day would not come when this matter 
would start to unravel." Dean told the President that 
Committee to Re-elect the President lawyers in the civil 
suit "had been making ex parte contacts with the judge 
handling the case and that the judge was very understanding 
and trying to accomodate their problems," which "pleased" 
the President and caused him to state, "Well, that's 
helpful." Dean testified that, after the meeting, he had 
a "conviction" that the President was aware of the details 
of the cover-up. See, e.g.. Exhibit H to the complaint, 

S. Tr. 2229-33, 3166. 

(b) The Haldeman version(prepared after he heard 
the tape of this meeting): "The President knew John Dean 

had been concentrating for a three-month period on the 
investigation for the White House /and/ I am sure therefore 
that the President thought it would be a good time to give 
Dean a pat on the back." "There was no mood of exuberance" 
but "it was good news . . . there was not any involvement 
by anyone in the White House. This confirmed what Mr. Dean 
had been telling us, and we had been reporting to the 
President over the period of the past three months." The 
President did not say, "'Bob had kept me posted on your 
handling of the Watergate' or anything remotely resembling 
thatj"but instead said, "'Hi, this was quite a day, you've 
got Watergate on the way' or something to that effect" 
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and later did "commend Dean for his handling of the 
whole Watergate matter." Dean said "it had been quite 
a three months." While there was "some discussion about 
Judge Richey hearing the civil case and a comment that he 
would keep Roemer McPhee abreast of what was happening, " 
Haldeman recalled no "comment about the judge trying to 
slow down the suit." Dean Indicated "there was apparently 
no information that would be harmful that had not been 
uncovered already." Haldeman disagrees "with the conclusion 
that the President was aware of any type of cover-up" and 
states that "certainly Mr. Dean did not advise him of it 
at the September 15th meeting." See, e.g.. Exhibit H to 
the Complaint and S. Tr . 6090-93. 

(c) The White House versions: J. Fred Buzhardt, 

Special Counsel to the President, in his oral briefing to 
Fred Thompson, Select Committee Minority Counsel on the 
contents of the Dean Presidential conversations (see 
Para. 23, infra , and Exhibit J to the complaint) stated 
only that Dean reported on the Watergate indictments. The 
defendant President, in his August 22, 1973* San Clemente 
news conference, stated that Dean, on September 15th, 
declared that "there was not ... 'a scintilla of 
evidence' indicating that anyone on the White House staff 
was involved in the planning of the Watergate break-in." 
(Emphasis added) See Washington Post , August 23td, pp.Jfl.0-12. 
12. The February 28, 1973, meeting was between Dean and 
the defendant President alone and lasted from 9:12 a.m. to 
10:23 a.m. 

(a) Dean version: Dean told the President that he (Dean) 

"was also involved in the post-June 17th activities 
regarding Watergate" and described to him why he "had 
legal problems," i.e., he "had been a conduit for many 
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of the decisions that were made and, therefore, could be 
involved in an obstruction of justice." The President 
"would not accept his analysis" and told him he (Dean) 

"had no legal problems." See, e.g.. Exhibit I to the 
complaint, S. Tr. 2317. 

(b) White House versions: According to Buzhardt, 

Dean said there was no White House involvement in Watergate, 
that Maurice Stans was a victim of circumstances and that 
Charles Colson was a lightning rod because of his 
reputation. See Exhibit I to the complaint . The President, 
in his August 22nd news conference, did not specially 
deal with this meeting but did say that Dean, from 
September 1972 through March 1973 assured him that no one 
in the White House was involved in the "planning" of the 
Watergate break-in. Washington , Post , August 23, 1973, 
p. All. 

13. On March 13, 1973, the defendant President met with 
Dean from 12:02 p.m. to 2 p.m. Mr. Haldeman was present from 
12:43 p.m. to 12:55 p.m. 

(a) Dean version: Dean told the President about the 

"money demands being made by the seven convicted defendants 
. . . ." After Haldeman came in. Dean told the President 
"that there was no money to pay these individuals to meet 
their demands. He asked how . . . much it would cost." 

Dean estimated "as high as a million dollars or more" and 
the President said "that was no problem." Dean said the 
principal money demands came from Hunt. The President 
then said "Hunt had been promised Kxecutive clemency, " 
that "he had discussed this matter with Ehrlichman" and 
that, to his annoyance, "Colson had also discussed it with 
him, later." The President asked Dean how the money was 
being paid to the defendants. Dean said, "The money was 
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laundered so it could not be traced and then there were 
secret deliveries.” See, e.g., Exhibit H to the complaint; 
S.Tr. 3323-25. 

(b) Haldeman has no recollection of the events of 
the March 13th meeting. See Exhibit H to the complaint. 

S. Tr. 6100. 

(c) White House versions: Mr. Buzhardt's reconstruc- 

tion of this meeting omits all the Dean account presented 
above. According to Buzhardt, the President asked if 
Mitchell and Colson knew of Watergate (presumably beforehand) 
and Dean rejflied that there was nothing specific on Colson, 

he didn't know about Mitchell but Gordon Strachan could 
be involved. However, the defendant President, in his 
August 22nd news conference, stated that Dean had assured 
him from September 1972 through March 1973 that there had 
been absolutely no White House Involvement in the 
"planning" of Watergate. Washington Post , August 23, 1973, 
p. All. 

14. Dean met with the President on the morning of March 21, 
1972,from 10:12 a.m. to 11:55 a.m. The White House log of 
Dean Presidential meetings states that "Mr. Haldeman was also 
present for at least part of the time." See Exhibit I to the 
complaint. 

(a) Dean's version: Dean's purpose in this meeting 

was to give the President "a full report of all the facts 
that /Ke7 knew and explain to him what /Ee7 believed 
to be the implication of those facts." He began by saying 
"there was a cancer growing in the Presidency" and that, 
if it were not removed, "the President himself would be 
killed by it." Dean discussed the planning of the 
Watergate affair and its implementation. He discussed the 
January and February planning meetings, and mentioned he 
had informed Haldeman of them and received instructions 
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from him to have nothing to do with the project. He said 
that Colson had put some pre-Watergate pressure on 
Magruder relating to the operation, but that he did not 
have the facts as to the degree of pressure. He said he 
was not sure if Mitchell had prior knowledge of the break-in, 
but had been told that both Mitchell and Haldeman (through 
Strachan) had received wiretap information. Dean then 
recounted "the highlights /of/ the cover-up." He said that 
he, Ehrlichman, Haldeman, Mitchell and Kalmbach had been 
involved in raising and paying money to the defendants to 
achieve their silence. He said that money demands from 
the defendants, especially Hunt, were increasing and that 
Hunt was threatening to reveal the "seamy things . . . 
he had done for the White House," if his requirements were 
not met. Dean told the President that Magruder had 
committed perjury before the Grand Jury with Dean's 
assistance. He stated that more money and more perjury would 
be required "to perpetuate the cover-up." It was not until 
Dean had made this presentation that Haldeman came into the 
President's office. See, e.g.. Exhibit H to the complaint; 

S. Tr. 2329-233^. 

(b) Haldeman version (after hearing tape of conversa- 
tion) : Dean said no White House personnel were involved in 

planning of the break-in; Magruder was aware of the 
operation but he was not sure about Mitchell's knowledge. 

Dean was concerned that Colson's call to Magruder showed 
White House pressure and that Haldeman through Strachan had 
received the "fruits" of the operation. Dean said he 
made a report to Haldeman after the second planning meeting. 

"Regarding the post-June 17th situation, he indicated concern 
about two problems, money and clemency." He said Colson 
had spoken to Hunt regarding clemency. The President said, 
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and Dean agreed, that the President could not offer clemency. 
Dean said he, Kalmbach and Haldeman were involved in money 
matters, and gave details of their involvement. He 
reported on Hunt's current "blackmail threat " that unless 
he received $120,000 he would reveal the "'seamy things* he 
had done for Ehrllchman." Dean said a million dollars 
eventually would be needed. "The President said, 'There 
is no problem in raising a million dollars, we can do that, 
but it would be wrong . ' " The President inquired as to how 
this money could be paid and Dean discussed laundering 
procedures. Haldeman believes Dean is confusing the 
meetings of the 13th and the 21st because there is a 
similarity between Dean's version of the meeting on the 13th 
and Haldeman 's view regarding the events of the 21st. 

See, e.g.. Exhibit H to the complaint; S. Tr. 6112-15. 

(c) Buzhardt version: Dean at first said there 

was no White House knowledge of Watergate prior to June 17, 
1972, but then stated that Strachan probably knew and that 
possibly Haldeman, through Strachan, had seen the "fruits" 
of the wiretaps. He said Magruder probably, and Mitchell 
possibly, had prior knowledge. Also, Colson had made a 
call to Magruder relating to the operation. Ehrlichman 
was vulnerable because of his approval of Kalmbach' s fund- 
raising efforts. Hunt was trying to blackmail Ehrlichman 
and might ultimately have to be paid a million dollars. 

The President stated that blackmail was wrong, would not 
work and that the truth would come out anyway. Dean said 
Colson talked to Hunt regarding executive clemency. He 
said possibly Haldeman, who had been involved in the return 
of $350,000 to the Committee to Re-Elect the President, 
and Ehrlichman had no legal guilt in regard to money matters. 
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He said nothing in regard to his role regarding money, 
nor did he discuss his part in the Magruder perjury. See 
Exhibit I to the complaint. 

(d) Defendant President's version at August 22, 1973j 
news conference: Dean was concerned about raising "hush 

money" for the defendants. He said there was an attempt 
to blackmail the White House by one defendant and that, if 
$120,000 was not paid, this defendant would reveal his 
activities in national security matters for which 
Ehrlichman had "particular responsibility." The President 
said the figure Dean mentioned as ultimately needed — 
one million dollars — could be raised but that "it's 
wrong. It won't work," without executive clemency, which 
he could not give. The President said that getting the 
money to the defendants was also a "problem" that would 
make any payoff plan unworkable. The President gave 
directions "to get this story out." 

15. On the afternoon of March 21st, the President met 
with Dean from 5:20 p.m. to 6:01 p.m. Haldeman was present the 
entire time, Ronald Ziegler from 5:20 p.m. to 5:25 p.m. and 
Ehrlichman from 5:25 p.m. to 6:01 p.m. 

(a) Dean version: Dean testified that he told the 

President, with Haldeman and Ehrlichman present, that Dean, 
Haldeman and Ehrlichman "were all indictable for obstruction 
of justice." He said it was not possible to perpetuate the 
cover-up and he would no longer participate in it. See, 
e.g.. Exhibit H to the complaint,} S. Tr. 233^-35. 

(b) Haldeman version: The meeting dealt with 

questions of the Grand Jury, the Senate Committee and 
executive privilege. Ehrlichman stated he believed 
everyone should go to the Grand Jury; Dean said that would 
be appropriate if they all first obtained immunity. 
Ehrlichman was opposed to this idea. See, e.g.. Exhibit H 
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to the complaint} S. Tr. 6ll8. 

(c) Ehrlichman's version basically corresponds with 
Haldeman's. See* e.g., S. Tr. 5716-18, 5650. 

(d) Buzhardt version: It was tentatively decided 

that everyone would go to the Grand Jury. Dean, however, 
wanted immunity. Ehrlichman opposed this and also 
suggested that no one should claim executive privilege. 
Haldeman recommended that the whole affair be reduced to 
paper and the resulting document then released by the White 
House. The President instructed that these matters be 
discussed with Mitchell. See Exhibit I to the complaint. 

16. In regard to tapes of the five foregoing conversations 

and other tapes informally requested by the Select Committee, 

the defendant President, in his letter dated July 23, 1973* to 

Chairman Ervin (Exhibit G to the complaint) stated: 

"The fact is that the tapes would not finally 
settle the central issues before your Committee. 

Before their existence became publicly know, I 
personally listened to a number of them. The 
tapes are entirely consistent with what I know 
to be the truth and what I have stated to be the 
truth. However, as in any verbatim recording of 
informal conversations, they contain comments that 
persons with different perspectives and motivations 
would inevitably interpret in different ways." 

17. The subpena appended to the complaint as Exhibit D 
directed the defendant President to make available to the Select 
Committee documents and other materials "relating directly or 
indirectly to /&n/ attached list of individuals and to their 
activities, participation, responsibilities or involvement in 
any alleged criminal acts related to the Presidential election 
of 1972." (Emphasis added) 

18. Plaintiffs and their counsel have not seen the 
documents subpenaed and therefore cannot identify them with 
specificity. However, testimony before the Select Committee 
suggests certain documents within defendant President's 
possession, custody., and control that the subpena may cover, 
for example: 
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(a) The notes taken by H. R. Haldeman on yellow 
legal pads during his conversations with the defendant 
President respecting Watergate and related matters. 

Mr. Haldeman testified that the pages on which these notes 
were recorded are, in bulk, less than 1/8 inch in thickness. 
S. Tr. 6054. 

(b) The daily news summaries prepared for the 
defendant President that contain in the margins or otherwise 
his handwritten comments and instructions relating to the 
Watergate affair. S. Tr. 2555. 

(c) The various memoranda concerning the ITT affair 
referred to in a memorandum from Charles Colson to 

H. R. Haldeman, dated March 30, 1972, that was marked for 
identification before the Select Committee (see S. Tr. 

6655) and is attached to this statement. The White House 
has already turned over an ITT file to the Special 
Prosecutor that may contain one or more of these memoranda 
or other materials that are covered by the Select Committee's 
subpena. 

19. The defendant President has himself revealed and has 
authorized and allowed his aides and subordinates, both present 
and past, to reveal the subject matters and contents of the 
materials sought by the two subpenas, as discussed in paragraphs 
20-24 below. 

20. In his statement of May 22, 1972, the defendant 
President declared: 

"/B7xecutive privilege will not be invoked as to 
any testimony concerning possible criminal conduct 
or discussions of possible criminal conduct, in 
the matters presently under investigation, including 
the Watergate affair and the alleged cover-up." 

The defendant President' entire statement of that date is appended 
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to the complaint as Exhibit J. The testimony before the Select 
Committee from former and present aides and subordinates to 
defendant President relating to the criminal conduct under 
investigation by the Select Committee has been voluminous. 

21. The defendant President's counsel, Leonard Garment, 
stated in a letter of June 19, 1973, to John Wesley Dean III, 
the defendant President's former counsel, that the defendant 
President would invoke neither executive privilege nor the 
attorney-client privilege in regard to Mr. Dean's testimony before 
the Select Committee. (This letter is attached to the complaint 
as Exhibit K. ) 

22. The defendant President, in July 1973, had certain 
tapes, including the tape recording of his conversation with 
Mr. Dean on September 15, 1972, delivered to H. R. Haldeman, a 
private citizen. Mr. Haldeman was asked by the defendant 
President to listen to the September 15th tape in order to assist 
the defendant President in preparing a response to the allegations 
made by Mr. Dean regarding that meeting. The defendant President, 
by his counsel, subsequently advised Mr. Haldeman that he would 
not invoke executive privilege in regard to Mr. Haldeman' s 
testimony before the Select Committee concerning the contents 

of the September 15th tape and a portion of the March 21, 1973 , 
tape (to which Mr. Haldeman also listened) that recorded the 
discussion between the defendant President and Mr. Dean during 
the time Mr. Haldeman was present. (See letter of August 10, 

1973, to Chairman Ervin from Frank H. Strickler, Haldeman' s 
attorney, which is attached to this statement.) 

23. In early June 1973, the White House transmitted to 

the Select Committee a memorandum listing the oral communications, 
both face-to-face and telephonic, between the defendant President 
and Mr. Dean in 1972 and 1973. This memorandum also detailed 
the dates and times of these communications and, in the case of 
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face-to-face meetings, the locations of those meetings and the 
other participants, if any. Subsequently, Fred D. Thompson, 
the Select Committee's Minority Counsel, received a telephone 
call from J . Fred Buzhardt, Special Counsel to the President, 
during which Mr. Buzhardt, in considerable detail, gave 
Mr. Thompson his understanding of the contents of certain 
communications between the defendant President and Mr. Dean. 

Mr. Buzhardt' s reconstructions were immediately reduced to a 
memorandum by Mr. Thompson. See Exhibit I to the complaint. 

24. In his San Clemente press conference on August 22, 
1973, defendant President presented his views as to portions 
of the conversations between him and Mr. Dean on September 15, 
1972, and March 21, 1973 • His conclusions as to the contents 
of the tapes, found in his July 23rd letter to Chairman Ervin, 
is quoted above at Para. 16 . Moreover, his May 22nd statement 
(Exhibit J to the complaint) contains his version of the entire 
Watergate affair. 

Respectfully submitted. 


Sherman Cohn 

Eugene Gressman 

Jerome A. Barron 
Washington, D. C. 

Of Counsel 

Arthur S. Miller 
Chief Consultant to 
the Select Committee 
Washington, D. C. 

Of Counsel 


Samuel Dash 
Chief Counsel 

Fred D. Thompson 
Minority Counsel 

Rufus Edmisten 
Deputy Counsel 

James Hamilton 

Assistant Chief Counsel 

Richard B. Stewart 
Special Counsel 

Ronald Rotunda 

Assistant Counsel 

United States Senate 

Washington, D.C. 20510 

Telephone Number 225-0531 

Attorneys for Plaintiffs 
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EyttZl. 


March 30. 1972 


MEMORANDUM FORi H.R. HALDEMAN 


FHOMi 

SUBJECTi 


CHARLES COLSON 


ITT 


V ■ 


There aro four points in tha analysis you outlined to MacGregor and 

mo thio morning with which MacGregor, Wally Johnson and 1 disagrees 

1. Mitchell, .Kleindicnst or Mardlan dealing v/lth Eastland and 
MacGregor presumably dealing with the other members of the 
Committoo guaranteoa a dividod apnroach. One or the other 
has to fall tho shots. Klelndlanst has alroady this morning 
told MacGregor that he, MacGregor, should not deal with any 
of thh other Republican Senators (Scott, Cook, etc. ) but rather 
should deal only through liruska. In tho kind of day-to-day 
operation this In, that Is simply an untenable arrangement. • 

I know you and the President aro concomed that all of us ara 
taken away from othar more Important mattors. You should be, 
however, equally concerned that Mitchell in the last 30 days has 
done littlo with reaped to the campaign and that may be a more 
serious loss than MacGregor's time and mine. 

2. On the one hand, you have the assessment of Kleindienst, Mardlan 
and Mitchell as to what will happon in tho Committee and on the 
Floor. On the othar hand, you have tho legislative assessment 

of MacGregor, Colson and Johnson which io very different. 

(Johnson spont from 1968-1970 as Minority Counsel of this 
same Committee and has boen involved in nil of the confirmation 
battles of this Administration oithor from tho Committee end or 
from the Justice Department end. He left tho Committeo to go to 
Justlcs In 1970. MacGregor spont 10 yoars In Congress. I spent 
Z years as a sealsr .senate assistant and 9 years in law practice, 
involving eery considerable contact with the Hill, The Justice team 
simply has not had tho same experience.) 


m 


-j y ■''-*» ** t 
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Admittedly.: .5 mm. ait it r..j ' : . -2rr.. .sc i~z~ 

and I unanimously do not bcliove chat Hicmuiunjt caa bo caaiirmea. 
by Juno 1. Johnson does not feel lie can hr confirmed at all and 
on this point I am at loast doubtful. I emphasise that this is an 
opinion and a judgment call. Dots of things could happeni V/e 
could get n bl 3 break in tha case; the media could turn around 
and becomo sympathetic to Kleindicnst; the Democrats could 
decide that thoy aro bettor having him In the job than beating 
him. Obviously, there aro many unforoseon possibilities, but 
as of now that i9 our best assessment. I would think that what- 
ever decision \y» r-.oake now mould bn based on the most know- 
lodgablo -- and X would add tho most detached -- assessment 
of our legislative prospects. 


IV ally Johnson has done a detailed analysis of tha various proced- 
ural moves that are Ukoly to be made in Committee or on tho Floor, 
He la not (mooting from the hip. lie has analyzed it and a Senate 
vote In his judgment cannot be achieved by June 1; the Democrats 
will only lrt it rone to a vote if they have votes to reject Kleln- 
dienst, which io the least desirable outcome. 'Neither Johnson, 
VacGregor or Colson are prepared ta predict whether we can 
ho'-J the votes neceasary to confirm him should the nomination 
in fact get to a vote. 


/sou. -rang MacGregor, Johnson and coDon are correct, then 
setting June 1 03 cur deadline data marely pula me hard aecUion 
off to a time when it will be considerably mare volatile politically 
than it is today. Kleindienst's withdrawal will then be an admission 
of defeat but it will come two months closer to tno election. Tnor® 
will have been two months more of rancor and puoliai.y. la •* uno 
laeindienst Will be a hot issue for the Democratic Convention. 
Confirmation of Klaindlensfo replacement will a so be vwtlr 
more difficult in June than it would be now. Oovlously this a 3 ain 

1 3 opinion. 

T bo mo 3 *1 i^the'r o' ii^tlvT^os 0 UsUU y^f^e r ”ou» *ndd^tion»l 

ensure by tho continuation of this controversy. Kleindicnst U 

not the tap; 

■f it,, •/••hie. 
mistake, the 


LUl J ^ / 

the f’rosident io, but Xleindlsnst Is the best aval - 
•v.mocr.iia m 7 .1c •..» • he -r • .id in:. • 
i.iVnucrats want to k :-e 0 l.ii > cas e alive -- ' a. _v. 


happens to iilciu lu'njt 


__ but tile battle ovor '.tloindionst clova.es 
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t 'ne visibility of tbs ITT matter and, indeed, guarantees that 
the case will stay alive. It may stay alive in any ovent and hence 
the key question cot addressed in your analysis is whether pon- 
dcncy or withdrawal of the iUoindlenst nomination serves to 
increase tha Democrat's desire to continue. That is tho hardest- 
calt to make but for the following reasons it may be the most 
Important point to make. 

' -J 

Mother Xlclndienst, Mitchell nor Mardian know of the potential 
dangers. I have deliberately not told l-ileindienst or Mitchell 
since both may bo recalled as witnossos and Mardian does not 
understand tha problem. Only Fred -Molding, myself and Ehrllcb- 
man have folly examined all tho documents and/or information 
that coUd yet come out. A summary of soma of these la attached. 
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i* ; Certain ITT fils a which wero not shredded have been turned 
1 over to the SEC; there was talk yesterday in the Committee 
of subpoenaing these from ITT. These files would undermine 
Griswold's testimony that he made the decision not to take the V 
'appeal to the Supreme Court. Correspondence to Connolly and 
• Peterson credits the delay in Juatica's filing of the appeal to 
the Supreme Court In the Grlnell case to direct Intervention 
x ■ by Peterson and Connolly. A memo sent bi tho Vice President* 
addressed "Dear Tod", from Ned Cerrity tends to contradict 
John Mitchell's testimony because it outlines Mitchell's agree- 
meat to talk to McLaren following Mitchell's meeting with 
;■*: Goneen In August 1970. 

It would carry some weight In that the memo was written contem- 
poraneous with the meeting. Doth Mitchell and Geneon hove 
testUTed they discussed policy only, not this case, and that 
Mitchell talked to no one else. The memo further states that 
EhrUchinan assured Geneen that the President had "Instructed" 
the Justice Department with respect to tho bigness policy. 

(It Is, of course, appropriate for tho President to instruct the 
.Tuatlt-e Department on policy, but in tho context of these hearings* 
that revelation would l?y this case on the President's doorstsp.) 

•v;' Thera is another Internal Ryan to Mcrrlara memo, which it not 
in tho hands of the 33C: It follows the 1970 Agnew meeting and 
suggests that Klelndieoet la the key man to pressure McLaren, 
implying that the Vice President would imp' went this action. 

V/e be Uo vs that all copies of this have been destroyed. , V? 

2. Thore is a Klein to Haldaman memo dated Juno 30, 1971 which 

of course precedes the date of the ITT settlement, setting forth t ; ' 
. tha $400, 000 arrangement with ITT. Copies wei-e addressed to 
Mngrudor, Mitchell and Timmons. This memo put the AG on 
: . constructive notice at least of tho ITT commitment at that time 
fund before the settlement, facts which he has 'denied under oath. 

. 7/c don't know whether we have recovered nil tho copioa. If 

..known, this would bs considerably more damaging than Rloneke's 
statement. Magrudsr belisvcs U is possible, tho AG transmitted 
his copy to Magruder. V.agrudor doesn't have tho copy he received} 
he only has a Kerox of the copy, in short, despite a search this 
memo could be lying around anywhere at 1701J/ . 
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3. Tja Justice Department has thus far restated a request for their 
files, although their ilia* wero opened to Robert Hammond, one 
=- v®f Turner's deputies and a hold-over who U now a practicing 

Democratic lawyer in Vaahiagtoa. Hammond had access to several 
mo mo a that could be embarasslng. Whether he kept them or not 
... is unknown, but It la probable that he recalls them. One Is a mo mo 
of April 1969 from Klolndlenst and McLaren to Ehrllchmata rpspoa-' 
di»~ to an Ehrllchrnao reqaost with respect ot the rationale for 
::, N bringing the case against ITT In tho first place. Thorn' la a [■> 

a ubaequent April 1970 memo from HulUa to McLaren stating 
that iChrllchmoo had discussed his meeting with Coneon with 


-.a» AG, and ouggeotlaj to McLaren that Mitchell could give 
McLaren "more specified guidance". There is anot$iarrmemo 
at September 1970 from iChrUchxnsa to the AC referring to an 
"understanding" with Gencoa and complaining of McLaren' a ■ 

action*. There is a May S, 1971 memo from Ehrilchman to 
th» AC alluding to discussions between the Prosldent and the 
AG as to tho " 03 rood upon ends'' In tho resolution of the ITT 
case and asking tho AC whether Ehrllchroanehould work directly 
with McLaren or through Mltcholl. There la also a memo to 
tha President In tho same tlmo period. V/a know wo have control 
of all the copies of this, but wo don't havo control of the original 
LhrliChnxaa mumo to the AC. This memo would once ogain contra* 
diet Mitchell's testimony aod more Importantly directly involve .. 
tho President. Wo believe wo havo absolute security on thlsdlle 
within Justice, provided no copies wore made within Justice and r ' 
provided thoro are no leaks. We havo no Idea of the distribution 7* 
thst'took place within Justice. ‘-f 1 '. 


Msrriata's testimony will of necessity Involve direct contact with 
Jack Gleason. I can't believe that after Marxism's testimony, 
Gleason will not be called as a witness.. 
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^ ^ -August 10, 1973 * 


TELEPHONE 
(202) *4»-©4«S 

CABLE ADDRCBS ' ;':* 
WHITE HART WASHINGTON' 


MARYLAND OFF«:« ^^ 

ruowmH 

TELEPHONE I^Oi} 


The Honorable Sam J, Ervin, Jr. J J' 4 ' J 

Chairman • J- . 'j 

Senate -Select committee on -J ' 

Presidential Campaign Activities 
United States Senate J; 1 

New Senate Office Building, G308 ' vs';’- .A. 

Washington, D. C. 20510 ■ 

; : :■ ' 'A AJ 'fj.- isV.iji 

'Dear Senator Ervin: 

■ ■■ ■ ' ; 

■■■(.: . *> 

After Mr. Haldeman finished his testimony X had,. 

a further discussion with him concerning details of his 
receipt and return of the President's tapes in July of this H v 
year. Mr. Haldeman has asked me to advise the Select corami te« 
of the following details. ' 


He believes that on July 10, 1973, he received the 


tape machine and the September 15 tape (plus phone call tapes A : . ' ; 

for that day) from Steve Bull, who delivered them to Mr. Haldeman 
in a case at the residence of Larry Higby. Mr. Bull was on his ■ 
way hcne vfhen delivery wa3 made. Mr. Haldeman took them to his fi- 
reside nee later that evening and played the full tape of thj»,< y 

■ September 15 meeting. He did not play the telephone tapes.’ 1 ; 

■A After listening to the tape, he placed the tapes and the machine vaJ' 1 
: in the case and left same in his closet. A aAa 

The next morning, July 11, 1973, Steve Bull delivered 1 ;' 
tapes of the President's meetings with Dean on three other dates * *■> 
Mr. Haldeman is not sure what the other dates were. He alsd ^ 
f believes he was given some telephone tapes, ft>r at least some of .y',® 
the same dates. Mr. Bull delivered these items in a manila ' ’i-. , 

. envelope to the office Mr. Haldeman was using in the Executive 
Office Building. Mr. Haldeman took those tapes but, as he , ’ v 
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explained during the hearing, he did not listen to any of them: 


. On July 12, 1973, Mr. Hal deman put the tapes iri > 

the manila envelope into the case with the machine and other 
tapes and returned the whole package to Steve Bull, who he 
thinks picked up the case at the Executive Office Building. ' \ 




I have discussed this matter with Mr. Fred D. ' * 

Thompson, and am following his advice in sending this letter, 
to you with the request that it be incorporated into the 
hearing record. If you desire a more formal submittal: ii' 

please let me know. , 

. . * 1 ' 

Respectfully yours. 




Frank H. Strickler 




cc Hon. 
,4 Hon. 


Howard H. Baker, Jr. 
Herman E. Talmadge 
Hon. Daniel K. Inouye 
Hon. Joseph M. Montoya 
Hon. Edward J. Gurney 


•Vf 


Hon. Lowell P. weicker, Jr. 


Hon. Samuel Dash 
Hon. Fred D. Thompson 
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THE WHITE HOU 

WASHINGTON 

July 30, 1973 


Dear Mr. Wilaont 

This concerns your inquiry as to the extent of the President's 
waiver of executive privilege with regard to the testimony of 
Mr. Haldeman before the Senate Select Committee on Presidential 
Campaign Activities. Your inquiry was directed to Mr. Haldeman's 
knowledge of the contents of tape recordings of conversations of 
meetings in the President's office on September 15, 1972 and 
March 21, 1973. 


Under the waiver of Executive Privilege stated by the President 
on May 22, 1973, Mr. Haldeman is not constrained by any claim 
of executive privilege as to conversations at meetings which 
Mr. Haldeman attended, if such conversations fall within the 
May 22, 1973 guidelines. 


f If asked to testify as to facts which he learned about meetings or 
portions of meetings which he did not attend, but of which he 
learned 6olely by listening to a t ape record ing of such meeting, 
the President has requested that you inform the Committee that 
Mr. Haldeman has been instru cte d by the President to decline to 
te stify to such mat ters, and that the President, in so instructing 
\ Mr. Haldeman, is doing so pursuant to the constitutional doctrine 
of separation of powers. "* ..... . 



Mr. John Wilson 

Whiteford, Hart.Carmody 8t Wilson 
815 Fifteenth Street, N. W. 
Washington, D. C. 20005 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


SENATE SELECT COMMITTEE ON PRESIDENTIAL ) 

CAMPAIGN ACTIVITIES, et al. ) 

) 

Plaintiffs ) 

) 

) 

v. ) Civil Action 

) No. 1593-73 

) 

RICHARD M. NIXON, individually and as ) 

President of the United States ) 

) 

Defendant ) 


MEMORANDUM IN SUPPORT OF MOTION FOR SUMMARY JUDGMENT 


The Select Committee has served upon the defendant President 
two subpenas that seek tape recordings and other material relating to 
alleged criminal activity in connection with the presidential campaign and 
election of 1972. Upon his refusal to honor these subpenas, plaintiffs 
instituted this suit. The present motion seeks summary judgment for 
plaintiffs and a declaration that defendant President's noncompliance with 
the subpenas is unlawful. 

At the outset this cause must be placed in proper perspective. 
This suit does not seek wholesale invasion of the President's files. It 
does not request a broad ruling that might hereafter serve as a dangerous 
precedent for the conduct of presidential business. Rather, it seeks only 
tapes and materials relating to criminal activity in the presidential 
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campaign and election of 1972. There is no doubt that such criminal 
activity took place. Nine persons stand convicted, by plea or verdict, 
for crimes ranging from burglary to conspiracy to obstruct justice. 

What is in doubt, however, are the exact parameters of this criminality. 
The Select Committee, by unanimous vote of the Senate, has the mandate 
and responsibility to ferret out all the facts regarding the Watergate 
affair, both to aid the Senate in its legislative function and, in that 
connection, to inform the public, which has a right to know the total 
extent of the corruption that has beset our government. The materials 
requested by the subpenas will provide crucial facts that will help lay to 

jjc/ 

rest the severe contradictions and inconsistencies that, so far, abound.— 
The President and his counsel asserted that the tapes- and 
records sought by the Committee are protected by an absolute executive 
privilege. This privilege, they maintain, is fully applicable even if the 
materials sought concern communications by presidential aides to the 
President about criminal activities in which these aides were involved. 
They further assert that the President at all times was engaged in his 
proper, official duties and in no way was personally involved in criminal 
conduct, and that, while the privilege would dissipate if the President 
himself were culpable, this situation does not pertain. 

We will dispute below the proposition that executive privilege 
covers the communications of an innocent President with guilty aides about 

*/ The basic facts relevant to this litigation are set forth in the 
accompanying Statement of Material Facts As To Which There Is No 
Genuine Issue. In the interest of brevity, these facts will not be repeated 
here. For examples of such inconsistencies, see Statement, Paras* 11-15, 
where the various versions of the conversations recorded by the subpenaed 
tapes are discussed. 
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their criminal activities, but our arguments in this regard should not 
obscure a critical circumstance: Unfortunately, the involvement or 
noninvolvement of the President himself in that congeries of criminal 
activities falling under the general rubric of "Watergate" is very much 
an integral part of the present investigation. That fact is perhaps best 
epitomized by the persistent inquiry of Senator Baker — "What did the 
President know and when did he know it? " John Wesley Dean, III, in 
his sworn testimony before the Select Committee, has accused the 
President of complicity in serious crimes. If Dean be believed, the 
President may be guilty of several crimes, including obstruction of a 
criminal investigation (18 U. S. C. § 1510), misprision of a felony 
(18 U. S. C. 8 4), conspiracy to commit an offense or to defraud the United 
States (18 U. S. C. § 371), and unlawfully influencing a witness (18 U. S. C. 

8 1503). And Dean's charges are consistent with other evidence in the 
record that bears on the question of presidential involvement (there is, 

of course, also evidence in the record that would exonerate the defendant 
♦/ 

President of such charges).— In such circumstances, the Committee 
would be derelict if it did not proceed to further examination of the 
President's complicity or lack thereof, no matter how distasteful that 
task may be. 

We proceed below to demonstrate that (1) this Court has 
both the power and the responsibility to resolve the issues before it, 

(2) the Select Committee is operating within the proper scope of its 
c onstitutional investigatory powers, (3) executive privilege does not 
protect the tapes and materials sought by the subpenas, and (4) any 


*/ Concerning presidential involvement in the Watergate matter, see 
Statement, Paras. 9, 11-15. 
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privilege that might have existed regarding the subpenaed materials has 
been waived by the selective breach by the President and his aides of 
their supposed confidentiality* 
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The Court Has the Power and Responsibility to Resolve the Issue 
of Executive Privilege Presented Here. 


In demonstrating that the issue of executive privilege 
presented by this litigation is fully appropriate for judicial resolution, 
it is first helpful to explain why this action is brought in its present 
form. In the usual case, the Committee, in addition to bringing suit, would 
have two other alternative remedies. (1) It could have its subpena enforced 
by the Senate Sergeant at Arms.— (2) It could initiate contempt of 
Congress proceedings under 2 U, S. C. B 192 In such circumstances, 
the recipient of the subpena could raise a claim of privilege or other 
defense to the subpena for judicial consideration either by a habeas corpus 
or tort proceeding against the Sergeant at Arms, see Anderson y. Dunn, 

6 Wheat 204 (1821), or in defense of a criminal prosecution. 

But these other procedural alternatives are inappropriate 
methods for the presentation and resolution of the executive privilege 
issue that is the focus of the present suit. It would be unseemly to send 
the Sergeant at Arms to the White House to arrest the President and 
bring him before the bar of the Senate. Moreover, a criminal proceeding 
against the President is a manifestly awkward vehicle for determining 
the serious constitutional question here presented; a civil lawsuit, with 

The inherent power of each House of Congress to execute its own 
process and punish contempts of its authority was broadly sustained in 
Anderson v. Dunn, 6 Wheat. 204 (1821). See also Jurney v. MacCracken, 
294 U.S. 125 (1935); In Re Chapman, 166 U.S. 661 (1897). 

*!?! This statute provides that: "Every person who having been 
summoned as a witness by the authority of either House of Congress 
to give testimony or to produce papers upon any matter under inquiry 
before either House . , . willfully makes a default . . . shall be deemed 
guilty of a misdemeanor . . . . " 
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its flexibility in the molding of appropriate relief and its greater 
opportunities for expedition, presents a far more workable solution for 
the speedy determination of the constitutional issue at bar. Compare 
Sanders v, McCleflan ,150 U.S. App. D.C, 58, 463 F. 2d 894 (1972); 

Stamler v. Willis, 415 F, 2d 1365 (7th Cir, 1969)* cert, denied sub, nom, 
Ichord v, Stamler, 339 U.S, 929 (1970); and see S. Res, 262 (Exhibit B 

jje/ 

to the Complaint) authorizing suit by the Committee.— It is these 
considerations that have led us to the conclusion that the present action 
seeking declaratory and other relief is the most efficacious course to 
the resolution of the critically important issue before the Court. 

The mere fact that the issue of privilege comes to the Court 
by way of suit by the Committee, rather than in a suit by the subpena's 
recipient or in his defense to a criminal prosecution, cannot affect the 
Court’s authority to resolve that issue. Nor is this suit precluded because 
it is directed at the President and asks the Court to resolve conflicting 
claims of executive and legislative power under the Constitution. Indeed, 
in the circumstances presented here, it is the responsibility of the 
judiciary, as the neutral third branch of government, to discharge its 
role "as the ultimate interpreter of the Constitution, " Powell v, McCormacI 
395 U.S. 486, 549 (1969)* and mark the respective bounds of executive and 
legislative power. 

The Supreme Court has repeatedly entertained and decided 

actions that were in form or substance constitutional controversies 

between Congress and the executive. For example. United States v. Lovett, 

*/ Moreover, we note, although by no means accept, the assertion 
of defendant President’s counsel that the President may not be 
criminally tried until he is impeached (Misc. No. 47-73, Resp. 

Brief in Opp. , pp. 7-8, 22^ a position that would, if accepted, 
foreclose the alternative of the criminal contempt procedures 
embodied in 2 U.S.C. i 192. 
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328 U. S. 303 (1946), decided that a congressional effort to discharge 
designated individuals from government employment by cutting off 
salary appropriations was a constitutionally prohibited bill of attainder. 

The Attorney General, on behalf of the executive, asserted the invalidity 
of Congress' action, while Congress, represented by its own independent 
counsel, urged the contrary. In Myers v. United States , 272 U. S. 52 
(1926), the Court passed on the President's constitutional power to remove 
a government employee from office contrary to congressional statute; the 
President was represented by the Attorney General, while Congress was 
represented by its own counsel. Congress' constitutional authority to 
limit the President's removal power was also at issue in Humphrey's 
Executor (Rathbun) v. United States, 295 U. S. 602 (1935). In The Pocket 
Veto Case , 219 U. S. 655 (1924), the Court considered the validity of a 
pocket veto by the President, who was represented by the Attorney 
General. The House Judiciary Committee was represented by its own 
counsel before the Supreme Court in opposition to the President's 
position. Other cases involving a judicial determination of the 
donstitutional boundaries between congressional and executive powers 
include United States v, Klein, 13 Wall. 128 (1871) (congressional effort 
to curtail presidential pardon) and Youngstown Sheet fo Tube Co. v. Sawyer, 
343 U.S. 579 (1952) (presidential seizure of steel mills held unconstitutional 
as invasion of Congress' legislative powers). And recent decisions of this 
Court have reaffirmed that the principle of separation of powers does not 
preclude the Courts from resolving conflicting claims of presidential and 
congressional power. */ 

*/ Kennedy v. Sampson, F.Supp. (D. D. C. , C.A. No. 1583-72, 

August 15, 1973) (Senator's challenge to validity of President's pocket veto); 

Williams v. Phillips. F. Supp. (D. D. C., C.A. No. 490-73, June 

11, 19 7 3) (Senatorial challenge to validity of presidential appointment of acting 
OEO director without Senate confirmation); Pocal 2677, Government Employ* 
ees, v. Phillips, 358 F. Supp 60 (D. D. C. 19 73) (Presidential "phase-out" of 
OEO not authorized by Congress). 
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Moreover, it is established that the Courts have full 
authority to resolve the precise issue presented here — - the validity 
of a claim of executive privilege. In United States v. Burr, 25 Fed, Cas, 
30 (No, 14, 692d) (C,C. D, Va, 1807), Chief Justice Marshall, on circuit, 
issued a subpena duces tecum to President Jefferson, While acknowledging 
that the President might object to production if the materials contained 
military or other "state secrets," the Chief Justice plainly indicated that 
the validity of any presidential claim of privilege would be decided by the 
Court, See 25 Fed, Cas, at 37, More recent decisions affirming the 
power of the judiciary to review executive assertions of evidentiary 
privilege are collected in United States v, Reynolds, 345 U.S. 1 (1953), 
where the Supreme Court held that "the court itself must determine 
whether the circumstances are appropriate for the claim of privilege" and 
stressed that "/j_/udicial control over the evidence in a case cannot be 
abdicated to the caprice of executive officers, " 345 U.S. at 8, 9-10.^ 

This Court's power to resolve the claim of executive privilege 
presented here is confirmed by two recent decisions of the Court of Appeals 


*/ The teaching of Burr and Reynolds was recently reaffirmed in E. P. A. 
v. Mink, 410 U.S. 73 (1973). Mink in part involved a claim under the 
Freedom of Information Act for production of certain documents, relating 
to the under ground nuclear explosion at Amchitka Island, Alaska, prepared 
by the "Undersecretaries Committee, " a part of the National Security 
Council, "for transmittal to the President as advice and recommendations, " 
The Court held that while certain portions of the requested material might 
be privileged from discovery by reason of the statutory exemption in the 
Freedom of Information Act for "inter-agency and intra-agency memoran- 
dums", portions consisting of factual matters would not, and that the 
Courts had the responsibility to determine, by in camera inspection if 
necessary, which materials were privileged and which not. While Mink 
arose under the Freedom of Information Act, the Court explicitly based 
its analysis on the general law of executive privilege. See 410 U. S. at 
86-89 & 4. 12. 
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for this Circuit. In Committee for Nuclear Responsibility v, Seaborg, 

149 U.S. App. D. C. 385, 463 F. 2d 788 (1971), the Court squarely rejected 
an executive assertion of unreviewable prerogative to withhold information. 
In Seaborg the government asserted a claim identical to that asserted by 
the defendant President here: That the executive, relying solely on its 
own assessment of the public interest, has absolute constitutional discretion 

to decide whether certain materials — consisting, like the materials 

*/ 

sought here, of intra-executive communications— — should be disclosed. 
The Court of Appeals flatly rejected the executive claim in language that 
is directly controlling here: 

"In our view, this claim of absolute 
immunity for documents in possession of an 
executive department or agency, upon the bald 
assertion of its head, is not sound law, 

* ***** 

", . . An essential ingredient of our 
rule of law is the authority of the courts to 
determine whether an executive official or 
agency has complied with the Constitution and 
with the mandates of Congress which define 
and limit the authority of the executive. Any 
claim to executive absolutism cannot override 
the duty of the court to assure that an official 
has not exceeded his charter or flouted the 
legislative will. 

", . . Otherwise the head of an executive 
department would have the power on his own say 
so to cover up all evidence of fraud and corruption 
when a federal court or grand jury was investigating 
malfeasance in office, and this is not the law. " 

And in Soucie v. David . 145 U.S. App. D.C. 174, 448 F. 2d 1067 (1971), which 

arose in the context of the Congress' regulation of executive privilege through the 

F reedom of Information Act, the Court of Appeals confirmed judicial authority to 

*/ The materials related to the proposed under ground nuclear test at 
Amchitka. 
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review an executive assertion of constitutional privilege against the 
congressional command of disclosure: 

"If the Government asserts a constitutional 
privilege pto withhold information? ... the court 
will not thereby be deprived of jurisdiction, for 
the judicial power extends to resolving the questions 
of separation of powers raised by the constitutional 
claim * . . . " 448 F. 2d at 1072 n. 11. 

In support of its conclusion, the Court of Appeals cited Powell v, 
McCormack, 395 U.S. 486 (1969), which held that the separation of 
powers principle does not preclude judicial resolution of an issue unless 
the language of the Constitution discloses a "textually demonstrable consti- 
tutional commitment of the issue to a coordinate political department. " 

395 U.S. at 518, quoting Baker v, Carr , 369 U.S. 186, 217 (1962). As we 
elaborate at greater length below, see p. 23 # lnjfr% the Constitution 
does not so much as mention any executive privilege to withhold information 
from Congress. Accordingly, there can be no claim here that there is a 
’’textually demonstrable constitutional commitment of the issue" to the 
executive that would preclude the judiciary from deciding this case. 

Finally, the fact that the claim of executive privilege is 
here asserted by the President and that he is named a party to this 
action does not make the case inappropriate for judicial resolution. As 
the Supreme Court has made clear in decisions such as Youngstown Sheet 
& Tube Co. v. Sawyer , supra (presidential seizure of steel mills), and 
Humphrey’s Executor (Rathbun)v, United States , supra (presidential 
removal power), the conduct of the President is no more immune from 
judicial review than is that of any other executive officer. It is, to be 
sure, the normal practice in litigation to name a subordinate officer as the 
party defendant, even if the conduct sought to be reviewed is in reality the 
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President's. *J But that course was precluded in this case by the 
defendant President's unexplained action in taking personal possession 
of the evidence sought by the Committee. Where, as here, effective 
relief can only be had against the President, he may be named as a 
party. **/ Moreover, since the only relief now sought by plaintiffs in 
this action is a declaratory judgment, the question of judicial power to 
enforce a command against the chief executive is not before the Court. *** / 


^_f For example, in Youngstown Sheet and Tube Co. v. Sawyer, 343 U.S. 

579 (1952), the party defendant was Secretary of Commerce Sawyer, who 
had been directed by President Truman to seize the nation's steel mills. 

But the real issue decided by the Court was whether the President had 
unconstitutionally usurped Congress' lawmaking powers. 

** / See Atlee v. Nixon, 336 F. Supp. 790 (E.D. Pa. 1972); Meyers v. Nixon, 
339 F. Supp. 1388 (S.D.N. Y. 1972); Minnesota Chippewa Tribe v. Carlucci, 

F. Supp. (D.D.C., C.A. No. 175-73, April 25, 1973 )( subsequently 

rendered moot by presidential compliance). See also United States v. Burr, 

25 Fed. Cas. 30 (No. 14, 692d) (C.C.D. Va. 1807). 

In Mississippi v. Johnson, 4 Wall. 475 (1866), the Supreme Court declined to 
entertain a bill to enjoin the President's implementation of the Reconstruction 
Acts. That decision was, however, based on the nature of the issues involved 
--which the Court found to involve non- justiciable executive discretion-- 
rather than the identity of the defendant. By contrast, the issue involved 

here the validity of a claim of executive privilege to withhold information 

— has regularly been decided by the courts. 

*** / While a declaratory judgment represents an authoritative resolution of 
the legal issues presented, it does not represent a judicial command to the 
parties. The President's assertions, in the show cause proceeding brought 
by the Special Prosecutor, that courts lack the power to enforce judicial 
orders against the chief executive (Misc. No. 47-73, Resp. Brief in Opp. 
pp. 5-8, 25-33) are therefore not relevant here. As the Supreme Court 
made clear in Powell v. McCormack, 395 U.S. 486 (1969), where it entered 
a declaratory judgment in a proceeding against certain officers of Congress, 
declaratory relief may be granted "independently of whether other forms of 
relief are appropriate. " 395 U.S. at 518. Moreover, we assume that the 
defendant President will act in accordance with the Court's declaration of 
the law whether or not compulsory relief is granted. As the Supreme Court 
stated in Powell v. McCormack, supra , at 486, "it is an “inadmissible 
suggestion' that action might be taken in disregard of a judicial determination. 1 
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* * * * 

The foregoing discussion fully confirms this Court's authority 
to resolve the question of executive privilege presented in this action. 
Indeed, this case gives rise to an affirmative judicial responsibility to 
settle the conflicting claims of Congress and the Executive. We deal here 
with an exceptional and fully matured controversy between the two branches, 
in which the normal processes of political accommodation have proved 
unavailing. In these circumstances, to deny an authoritative judicial 
resolution of the controversy and leave the Executive and the Congress to 
a trial of strength by self help might lead to near intolerable strains on 
the constitutional fabric, In fact, as the Supreme Court has recently 
observed in an opinion by Mr. Chief Justice Burger, the normal processes 
of political accommodation between executive and legislature can apparently 
function only where the basic contours of their respective constitutional 
powers are settled by the "neutral authority" of the judiciary: 

"The check-and -balance mechanism, buttressed 
by unfettered debate in an open society with a free 
press, has not encouraged abuses of power or tolerated 
them long when they arose. This may be explained in 
part because the third branch has intervened withneutral 
authority. See^ e. g, , United States v. Lovett , 328 U.S. 

303 (1946)." United States v, Brewster, 408 U.S. 501, 

523. (1972). 

The present controversy cries out for such intervention. For as Mr. 

Justice Jackson pointed out: "Some arbiter is almost indispensable when 


*/ The theoretical possibility of impeachment provides no answer to 
the present controversy. Quite apart from the practical and political 
difficulties in mounting an impeachment, the unhappy circumstances of 
President Andrew Johnson's impeachment proceeding indicate that impeach- 
ment should be resorted to with the utmost reluctance when all other alter- 
natives are closed. Clearly it is preferable to have a constitutional 
controversy between the executive and legislature resolved by the judiciary 
as the neutral third branch rather than have the Congress act as judge in 
its own case through an impeachment proceeding against the President. 



703 


- 13 . 

power ... is also balanced between different branches, as the legislative 
and the executive • . • • Each unit cannot be left to judge the limits of its 
own power." 2 ! In such circumstances, "it is the responsibility of 
/tbe judiciary7 to act as the ultimate interpreter of the Constitution. " 
Powell v. McCormack, supra , at 549- 



*/ Jackson, The Struggle For Judicial Supremacy 9 (1941) 
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II. The Evidence Subpenaed Is Vital to Congress' Exercise of 
Its Constitutional Powers. 


Legislative investigations are "an established part of 
representative government." Tenney v. Brandhove , 341 U.S. 367 
377 (1951). At least since the 1792 investigation by the House of 
Representatives of the St. Clair expedition. Congress has repeatedly 
exercised a comprehensive power to investigate charges of mal- 
administration and wrongdoing by executive officials. As explained in 
McGrain v. Daugherty , 273 U.S. 135 (1927) -- which sustained a Senate 
investigation of the Justice Department's role in the Teapot Dome 
scandal -- the investigatory power is a necessary component of Congress' 
lawmaking powers, for without information it is impossible to legislate 
wisely or effectively. But as the Supreme Court also pointed out in 
Watkins v. United States , 354 U.S. 178 (1957), investigation of executive 
wrongdoing serves other values as well: 

"/There is a / power of the Congress to inquire into and 
publicize corruption, maladministration or inefficiency 
in agencies of the Government. That was the only kind 
of activity described by Woodrow Wilson in Congressional 
Government where he wrote: 'The informing function of 
Congress should be preferred even to its legislative 
function. ' Id. , at 303. From the earliest times in its 
history, the Congress has assiduously performed an 
'informing function' of this Nature. " 354 U.S. at 
200, n. 33.*/ 

Congress' "inforihing function" is a necessary component of 
lawmaking power because it generates needed public support for legisla- 
tion. Moreover, legislative scrutiny serves as a potent deterrent to 

official wrongdoing. As Louis D. Brandeis observed, "Sunshine is said 

* **/ 

to be the best of disinfectants; electric light the most efficient policeman. " 


*/ The Watkins p rinciple was recently reaffirmed by this Court in In Re: 
Application of United States Senate Select Committee on Presidential 
Campaign Activities, Misc. No. 70-73, June 12, 1973, File Opin. at 17. 

**/ Brandeis, Other Peoples Money 92 (1914). 
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And when evidence of such wrongdoing is unearthed in circumstances that 
generate doubts as to the executive's capacity to cleanse its own house, 
a thorough, public investigation by Congress can play a vital role in 
restoring public confidence in the self- corrective processes of government. 
In United States v. Rumely, 345 U. S. 41 (1953), the Supreme Court 
termed the congressional informing function "indispensable" and also 
quoted Woodrow Wilson with approval: 

'"It is the proper duty of a representative body 
to look diligently into every affair of government 
and to talk much about what it sees. It is meant 
to be the eyes and the voice, and to embody the 
wisdom and will of its constituents. Unless 
Congress have and use every means of acquaint- 
ing itself with the acts and the disposition of the 
administrative agents of the government the 
country must be helpless to learn how it is being 
served; and unless Congress both scrutinize these 
things and sift them by every form of discussion, 
the country must remain in embarassing, crippling 
ignorance of the very affairs which it is most im- 
portant that it should understand and direct. The 
informing function of Congress should be preferred 
even to its legislative function. ' Wilson, 

Congressional Government, 303." Id . at 43. 

The above principles are most relevant to the work of the Select 
Committee. Created by unanimous vote of the Senate, the Committee is 

H 

invested with a broad mandate to get to the bottom of widespread but 
incompletely substantiated suspicions of serious wrongdoing at the highest 
executive levels in connection with the 1972 presidential campaign and 
election and to consider the need for corrective legislation. We believe 
that the Committee's work to date (together with the work of this Court 
and of the press) has achieved partial success in laying bare the extent 
of this corruption and restoring a measure of public confidence in our 
constitutional system. But the Committee's task is unfinished, and the 


*/ Section 1 (a) of the unanimous Resolution establishing the Committee 
(Exhibit A to the Complaint) directs it to investigate "the extent, if 
any, to which illegal, improper, or unethical activities were engaged in 
by any persons in the presidential election of 1972. " 


O - 74 - pt. 1 - 46 
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evidence which the Committee seeks from defendant President is vital to 
the completion of its work. 

The subpenas issued by the Committee to defendant, which Were 

/ 

fully authorized by the Senate, — seek evidence whose pertinency and 
importance are obvious. The Committee has received conflicting evidence 
as to the extent of wrongdoing at the pinnacle of government. As already 
noted, there has been evidence tending to show that the Chief Executive 
himself was engaged in criminal conduct; see p. 3 , supra . There has also 
been evidence tending to exonerate him of such charges. And the extent of 
criminality by other officials is also disputed. The pertinent evidence 
already obtained consists in considerable part of conflicting testimony by 
witnesses regarding their conversations with the President. The Committee 
would face difficult problems in resolving these conflicts if its assessment 
of the credibility of the respective witnesses were the sole basis of decision. 
Fortunately, the Committee's investigations have revealed the existence of 
documents and tape recordings of Presidential conversations. This neutral 
evidence, bearing directly on the natters in dispute, would prove of 
immense and perhaps decisive value in determining the precise extent of 
malfeasance in the executive branch. 

An informed and accurate determination by the Committee of the 
extent of executive wrongdoing would be of great importance to Congress in 
deciding the need for and the form of corrective legislation respecting the 
conduct of political campaigns. Most particularly, it would aid in a 
determination whether legislative regulation of executive involvement in 
political campaigns is necessary. The evidence sought is also vital to 

♦/Section 3 (a)(5) of the authorizing resolution (Exhibit A to the Complaint) 
empowers the Committee "to require by subpena or order any department, 
agency, officer or employee of the executive branch of the United States 
Government to produce for its consideration or for use as evidence in i* < 
investigation and study any books, checks, cancelled checks, correspond- 
ence, communications, documents, papers, physical evidence, records, 
recordings, tapes, or materials relating to any of the matters or questions 
it is authorized to investigate and study which they or any of them may have 
in their custody or control. " 
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Congress' discharge of its associated informing function. How high 
executive corruption reached, and whether, in particular, the President 
himself was involved, is a great and unresolved public question. The 
evidence sought by the Committee promises to aid in the resolution of that 

great question. So long as key evidence is withheld, public confidence in the 

/ 

self- corrective processes of government will remain at low ebb. — 

These considerations demonstrate that the evidence the 
Committee seeks is of great importance to Congress’ discharge of its 
constitutional responsibilities. Yet the defendant President has steadfastly 
refused to make this crucial evidence available. This refusal flies in the 
face of the Supreme Court's assertion that: "It is unquestionably the duty 
of all citizens to cooperate with the Congress in its efforts to obtain the factj 
needed for intelligent legislative action. It is their unremitting obligation 
to respond to Congressional/ subpoenas." Watkins v. United States , supra , 
at 187. Moreover, the effect of this refusal may be to shield the President’s 
associates, or the President himself, from exposure of wrongdoing. In such 
circumstances, does the President have the right to disobey the Committee's 
lawfully issued subpenas? That is the question which this Court must 
resolve. 


*/ Moreover, the integrity of Congress' own processes is at stake here. 
The conflicts in the testimony of witnesses before the Committee rais^ a 
serious question whether perjury has been committed. The neutral evi- 
dence sought by the Committee would be of vital importance in resolving 
that question and in successfully prosecuting any witness who sought to 
corrupt and obstruct the Committee's process of investigation. 

** / Even if the Special Prosecutor were to succeed in obtaining the 
President's compliance with the subpena issued by the grand jury, this 
would not obviate the need for compliance with the Committee’s subpenas. 
In the first place, even if the grand jury succeeds in obtaining the evidence 
it seeks, there is no assurance that it would be made available to Congress 
or the public. Second, the scope of the Committee’s subpenas is broader 
than that of the grand jury’s subpena. 
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HI. There is no Executive Privilege to Suppress Evidence Relating 
to Executive Criminality 


As the Supreme Court observed in Gravel v. United States, 
408 U. S. 606, 627 (1972), the "so-called executive privilege" has never 
been applied to shield criminal conduct. It would be plainly intolerable 
if an allowed privilege to promote confidentiality of executive communica- 
tions were extended to the point of permitting executive suppression of 
evidence bearing on criminal wrongdoing by those in high public office. 

If such were the law, an executive official "would have the power on his 
own say so to cover up all evidence of fraud and corruption. " Committee 
for Nuclear Responsibility, Inc, v. Seaborg , 149 U.S. App D. C. 385, 391, 
463 F. 2d 788, 794 (1971). Accordingly, the defendant President may not 
lawfully assert any executive privilege to suppress evidence that bears 
either on his own possible criminal conduct, or on the possible criminal 
activities of his associates. 


A. The President May Not Invoke Executive Privilege to Suppress 
Evidence Bearing on his Own Possible Criminality 


Counsel for the defendant President have already conceded 
that he may not invoke executive privilege to cloak his own wrongdoing. 
Thus the Reply Brief filed on behalf of the President in the related show 
cause proceeding brought by the Special Prosecutor asserts: 

"It is, of course, true that to ’the extent that the conver- 
sations ^between the President and his aide^7 do not 
concern the legitimate affairs of Government and the 
performance of the offical duties and responsibilities 
of the President and his staff* they are not protected 
by executive privilege. "*/ 

Mis c. No. 47-73, Reply Brief for Resp. , p. 11 n. 4. The internal 
quotation is from p. 21 of the Memorandum filed by the Special Prosecutor 
in that proceeding. 
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And the "Brief in Opposition" filed on behalf of the President in the same 
proceeding likewise appears to concede that executive privilege may not 

jjs/ 

be used to suppress evidence bearing on the President's own criminality. — • 

However, counsel for the President have contended that this principle is 

inapplicable to the Watergate affair because the only possible wrongdoing 

involved was that of the President's aides: 

"But although remarks made by others 
in conversations with the President may arguably 
be part of a criminal plan on their part, the 
President's participation in these conversations 
was in accordance with his Constitutional duty 
to see that the laws are faithfully executed, j!*/ M 

With all respect, this simply begs the very question at issue whether 

the defendant President himself was engaged in unlawful conduct together 

with his associates. As we have shown in our Statement of Material Facts, 

the Committee has already received detailed sworn testimony which, were 

it believed, would tend to implicate the President in the violation of 

several criminal statutes. See Statement, paras. 9, 11-15; p. 3 , supra . 

Clearly, it can be no part of the President's "Constitutional duty to see that 

the laws are faithfully executed: 'for the President to obstruct criminal 

! 

investigations, or engage in misprision of a felony, or unlawfully influence a j 
witness, or conspire to commit an offense or to defraud the United States. \ 


*/ See Misc. No. 47-73, Resp. Brief in Opp. pp.21-23. At the oral 
argument before the Court, counsel for the President conceded that any 
executive privilege which the President might enjoy would be limited to 
matters relating to the performance of his official duties. Tr. p. 16 

**/ Misc. No-47-73, Resp. Brief in Opp. , p-23 (emphasis supplied). 

The same unsupported assertion is repeated in Respondent's Reply Brief 
in that proceeding, p. 11 n. 4: 

". . . . But surely it was part of the President's official duties 
to satisfy himself that justice was done in the Watergate affair. That others 
may have made remarks to him in the course of his inquiries about this 
matter that were part of a conspiracy on their part to obstruct justice, or 
may have later perjured themselves about what they said in these conversa- 
tions, does not alter the fact that the President's participation was pursuant 
to his duty to take care that the laws be faithfully executed . " (emphasis 
supplied). 
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We hasten to add that the Committee has also received 
evidence that would exonerate the President of any such wrongdoing. 

But the testimonial evidence is conflicting and the President has in 
his possession additional evidence --- tapes and documents --- that 
could be of crucial and perhaps decisive value in resolving the 
conflicting testimony before the Committee and developing the true facts 
regarding his involvement. In these circumstances, the principle that the 
President may not invoke executive privilege to suppress evidence bearing 
on his own possible criminality --- a principle already conceded by the 
President's counsel — is directly applicable. Accordingly, executive 
privilege cannot justify the President's refusal to comply with the 
Committee's subpenas insofar as they demand evidence bearing on his 
own possible criminality. *i 

This aspect of the executive privilege issue was obscured 
in the show cause proceeding brought by the Special Prosecutor, apparently 
because of doubts as to whether the President could be subjected to criminal 
prosecution before impeachment, — - and further doubts as to the authority 

of the Special Prosecutor to institute any such prosecution in view of the 

***/ 

President’s ultimate control over the conduct of federal prosecutions. 

♦/Since the defendant President has not asserted any privilege against self- 
incrimination, we put to one side the question whether any such privilege 
might be invoked with respect to the recordings and documents involved here 

**/ Counsel for the President have asserted that the President is liable to 
prosecution only after he has been removed from office by impeachment. 
Misc. No. 47-73, Resp. Brief in Opp.,pp.7-8, 22. While we challenge the 
validity of that assertion, it plainly has no relevance to a legislative inves- 
tigation. 

***/ See Misc. No. 47-73, Resp. Brief in Opp. pp. 24-25, Resp. Reply • 
Brief pp. 2-8. The Respondent's Brief in Opposition, p. 22, points out that 
the Special Prosecutor has based his claim for the tapes of Presidential 
conversations bn grounds "quite apart from anything they show about the 
involvement or non-involvement of the President. " 
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But any such doubts have no application here. As we have shown, pp. 14-17, 
supra , the Congress has full, independent constitutional authority in 
connection with its legislative duties to investigate wrongdoing in the 
executive branch. Accordingly, insofar as the Committee's inquiry 
touches on possible criminal conduct of the defendant President, at 
least in circumstances where the Committee has already received serious 
and potentially credible evidence of such criminality, the President may not 
lawfully assert executive privilege to thwart the congressional inquiry. 

B. There is No Executive Privilege to Suppress Evidence of 
Possible Criminal Conduct by the President's Subordinates 

The President has asserted an absolute and unreviewable 
discretion to withhold from the Courts and Congress evidence bearing on 
serious criminal wrongdoing by high executive officials. But, as we have 
already shown, pp. 8-ID* supra, the Courts have decisiviely rejected the 
claim of absolute privilege. The Court of Appeals for this Circuit has 
flatly said that the "claim of absolute immunity for documents in possession 
of an executive department or agency, upon the bald assertion of its head, 
is not sound law." Committe e for Nuclear Responsibility, Inc. v. Seaborg, 
149 U.S. App. D.C. 385, 389, 463 F.2d 788, 792 (1971). In the absence of 
any absolute privilege, then, the burden falls on the defendant President 
to justify judicial approbation of a claim of privilege that would permit 
the executive to suppress and withhold from Congress evidence bearing 
on the possible criminal conduct of executive officials. As we show, 
neither the Constitution, nor precedent, nor considerations of sound 
policy justify such a claim. 

Courts, it is true, have recognized a limited privilege on 
the part of the executive to withhold evidence in the context of litigation 
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involving a private citizen. See United States v. Reynolds, 345 U. S. 1 


(1953). But, as we will show, even in litigation involving a private 
citizen the limited executive privilege gives way when it is sought 
to be used to suppress evidence of official wrongdoing. Moreover, we 
deal here not with discovery by a private party but with an evidentiary 
demand by Congress. The interest of Congress in obtaining evidence 
is weightier than that of a private litigant or even, we submit, that of 
the grand jury. For however regrettable it might be that a few guilty 
individuals go unpunished for want of relevant evidence, there is an 
even greater public interest in legislation, should it be required, to 
prevent the subversion of high executive office in the future. There is, 
moreover, a compelling public need for total revelation of the facts of 
the Watergate affair, a need that, most probably, can only be met by 
Congress in the exercise of its associated "informing function. " Thus, 
even though the executive may enjoy a limited common law—/ privilege 
in judicial proceedings, it does not follow that it enjoys a similar 
privilege in the context of a congressional inquiry authorized by Article I 
of the Constitution, for "£w7here the President takes measures incompatible 
with the expressed or implied will of Congress, his power is at its lowest 
ebb Youngstown Sheet and Tube Co. v. Sawyer, 343 U. S. 579, 637 

(1952) (Jackson, J , , concurring). 

Indeed, there are persuasive arguments, based on history, 
on the Framers’ understanding, and on considerations of sound policy, 
that the executive enjoys no constitutional right to withhold any information 
from Congress. See R. Berger, Executive Privilege v. Congressional 

*/ See 8 Wright & Miller, Federal Practice and Procedure S 2019 at 
175 & n. 44 (1970 ed. ). 
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Inquiry . 12 U.C.L.A. L.Rev. 1043, 1288 (1985) *_/ But that broad issue 
is not before the Court. We are not concerned here with any 
congressional effort to obtain materials bearing on the deliberation of 
lawful executive policy. We do not deal with a sweeping request for 
personnel files of government employees. The President has not asserted 
in response to the Committee’s subpenas that vital military or diplomatic 
secrets are involved. We deal only with a congressional demand for direct- 
ly relevant evidence concerning possible criminal conduct by executive 
officials in connection with domestic political affairs. Moreover, the 
demand comes in a case where the existence of widespread criminal 
conduct by former executive officials and employees has already been 
substantiated by independent evidence and criminal convictions. In 
these circumstances, at least, there is no executive privilege to withhold 
the crucial evidence from Congress. 

* * * 

The language of the Constitution does not support any 
privilege to suppress evidence of executive wrongdoing. Apart from 
the privilege against self -incrimination, the only evidentiary privilege 
found therein is granted to legislators by Article I. — There is no mention 


*/ As Professor Berger's careful and scholarly study shows, the claim 
by counsel for the President that there is a "long-standing privilege of the 
executive to refuse Congressional demands, " Misc. No. 47-73, Resp. 
Brief in Opp. p. 11, is simply not supported by the historical facts. See 
also the Historical Appendix to this memorandum, which reviews portions 
of the historical record that are directly relevant to congressional 
investigation of executive maladministration and wrongdoing. 

**/ "PPj or any Speech or Debate in either House, they ^Senators and 
Representative^ shall not be questioned in any other Place. " U.S. Const. 
Art. I, Sec. 6, cl. 1. 

The only reference to secrecy in the Constitution also occurs in 
Article I: 

"Each House shall keep a Journal of its Proceedings and from time to 
time publish the same, excepting such parts as may in their Judgment 
require Secrecy . . . . " U.S. Const, Art. I., Sec. 5, cl, 3. 



714 


- 24 . 

of any executive privilege in the Constitution, Nor can any implied 
privilege be erected on the strength of the President's constitutional 
duty to "take Care that the Laws be faithfully executed, " for such duty 
can hardly justify suppression of evidence of executive lawbreaking, — 

Nor can historical practice justify any privilege to 
suppress evidence of executive wrongdoing. Whatever the record, may be 
in other areas, the executive has not heretofore asserted any blanket 
privilege to thwart congressional investigations into executive wrongdoing,^ 


Thus, in response to a congressional investigation into the disastrous St, 
Clair expedition. President Washington turned over all the pertinent 

documents* "riot even the ugliest line on the flight of the beaten troops was 
***/ 

eliminated, " 1 1 And Washington actually welcomed a congressional 
inquiry into alleged unlawful conduct by Secretary of the Treasury 

Hamilton. 2£f 

In a later congressional inquiry into charges of official 
mi sconduct levied against Secretary of State Daniel Webster, former 
President Tyler was summoned and deposed under oath by a Select 


Committee, former President Adams was also deposed, and the sitting 
President, Polk, disgorged all relevant documents. The details of these 
and numerous other examples of acknowledgement by the executive of the 


*/ The express privilege accorded Representatives and Senators under 
the Speech or Debate Clause has recently received a narrow reading by the 
Suptewne Court. See United States v, Brewster, 408 U.S, 501 (1972); 

Gravel v. United States, 408 U.S, 606 (1972). In Gravel, the Court held 
that legislators and their aides must respond to inquiries concerning possi- 
ble criminal conduct in which they may have engaged in preparing for 
legislative activities. Surely the executive, which enjoys no express 
immunity in the Constitution, cannot assert a broader privilege than 
legislators, who do enjoy such an immunity. 

**/ President Jackson, for example, refused to produce documents relating 
to alleged wrongdoing by a former executive official, but only on the ground 
that the congressional investigation was being conducted in camera , thus 
depriving the individual in question of an opportunity for public vindication. 
See R. Berger, Executive Privilege v. Congressional Inquiry, 12 U. C. L. A. 
L. Rev. 1043, 1094-95 (1965). 

***/ 6 Freeman, Biography of Washington 339 (1954). 

♦***/ See 33 Writings of Washington 95; 3 Annals of Congress 905, 907, 
931-2, 934 (1792). 
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congressional power of inquiry into official wrongdoing are provided in 
the Historical Appendix attached to this Memorandum. This historical 
review makes clear that executive privilege to suppress evidence of 
criminality cannot be justified by reference to historical practice; in 
fact, the historical practice strongly tends to establish the contrary. 

As Vice President Calhoun long ago conceded, the "conduct of public 
servants is a fair subject of the closest scrutiny "by Congress. 3 Cong. 
Deb. 574 (1826). 

Considerations of sound policy do not support the privilege 
here asserted by the defendant President. We concede an executive 
interest in confidentiality to promote frank discussion. But the occasions 
on which it would be necessary to breach that confidentiality in order to 
secure crucial evidence on the extent of executive criminality would, we 
trust, be infrequent. The possibility of occasional inquiry into illegal 
executive activity can surely have little, if any, chilling effect on wholly 
lawful executive deliberations. And a rule exempting unlawful executive 
activity from disclosure would plainly invite intolerable abuses. For such 
a rule would permit "the head of an executive department ... on his own 
say-so to cover up all evidence of fraud and corruption . . . . " Committee 
for Nuclear Responsibility, Inc, v, Seaborg , 149 U. S. App. D. C. 385, 
391, 463 F. 2d 788, 794 (1971). 

Even in judicial proceedings, where the constitutional interest 
of Congress in obtaining needed information is absent, the courts have 
refused to accept an executive privilege to withhold information where 
official misconduct was involved. One of the earliest cases involving a 
claim of executive privilege in the context of charges of criminal wrong- 
doing by government officials was United States v. Doheneyand Fall 
(Sup. Ct. Dist. Col. 1926), a prosecution arising out of the Teapot Dome 
Scandal. The Court rejected a formal claim by the Secretary of the Navy 
to suppress testimony concerning conversations between a Navy Captain 
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and a defendant regarding defense installations. The Court held that the 
testimony was relevant to the criminal charges, and that the government’s 
interests in confidentiality could be adequately served by deleting the 
identity of a foreign power referred to in the conversation. See 
Stenographic Record, 2-3, 2381-2384, 2392 et seq, , reprinted in Morgan 
and Maguire, Cases and Materials on Evidence (3d ed. 1951) 405-409. 

See also , Rosee v. Chicago Board of Trade , 36 F.R.D. 684, 690 (N. D. 
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139 (6th Cir. 1944), cert denied sub, nom. Fraser v. Barton , 325 U.S. 

849 (1945) (marital privilege);, Wyatt v. United States , 362 U.S. 525 (I960) 
(marital privilege). 

Even the petit and grand jurors' privilege clearly the most 

significant in the workings of the judicial process must yield in a case 

investigating criminal wrongdoing by a juror. Clark v. United States , 289 
U.S. 1 (1933); See also United States y, Proctor tx Gamble Co. , 356 U.S. 
667, 684 (1958); United States v. Proctor & Gamble Co. , 25 ER.D. 485 
(D.N. J. I960). Thus, although the confidentiality of judicial deliberations 
is central to the judicial process, Faverweather v. Ritch, 195 U.S. 276, 

*/ 

306-07 (1904), it must yield when there is evidence of criminal misconduct. 
Mr. Justice Cardozo, speaking for the Supreme Court in Clark , put it thus: 

"The privilege takes as its postulate a 
genuine relation, honestly created and 
honestly maintained. If that condition 
is not satisfied, if the relation is merely 
a sham and pretense, the juror may not 
invoke a relation dishonestly assumed as 
a cover and cloak for the concealment 
of the truth. " 289 U.S. at 14. 

The principle enunciated by Justice Cardozo in Clark is, we submit, 
directly controlling here. Executive officials, like jurors, have important 
public responsibilities. But, like jurors, they may not use the cloak of 
their official position to suppress evidence of wrongdoing. As Mr. Chief 
Justice Burger asserted on behalf of the Supreme Court in United States 
v. Brewster, 408 U.S. 501, 521 (1972), "the laws of this country allow no 
place or employment as a sanctuary for crime . . . 

*/ See also 8 Wigmore, Evidence sec. 2372, at 757-58 (McNaughton rev. ed. 
1962) (on judge's privilege); United States v. Caldwell, 25 Fed. Cas. 238 
(No. 14708) (C. C. D. Pa. 1795) (subpenaes to judges upheld). 

**/ The cited passage is a quotation from Lord Mansfield and was directed 
at an asserted congressional privilege* but the principle is equally 
applicable to the executive, particularly where the executive, unlike the 
Congress, enjoys no grant of privilege in the Constitution. 
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IV. The Selective Disclosures Already Authorized by the President 

Have Destroyed the Foundations of Any Executive Privilege in 

This Case. 

It has been urged by the attorneys for the President that the 
enforcement of subpenas directed to presidential conversations would cause 
•'severe and irreparable" damage to the "institution of the Presidency, " on 
the supposition that "once the totality of the confidential nature of the 
recordings is destroyed, no person could ever be assured that his own 
frank and candid comments to the President would not eventually be made 
public. "*/ 

As we have already pointed out, p. 23, supra , this claim is 
greatly overstated, and totally ignores the important public interest in 
detecting and preventing official misconduct. But even tinder the view of the 
defendant Predident himself there is no assurance of total confidentiality; 
indeed the President himself has engaged in several serious breaches of that 
confidentiality. The very fact that the defendant President has secretly 
taped the conversations without notifying the participants is a breach of the 
confidence that the defendant President purports to protect. He has, in 
addition, permitted his aides to testify concerning these conversations whose 
confidentiality he now claims to be of critical importance. He has also per- 
mitted at least one private citizen, H. R. Haldeman, to review tapes of con- 
versations to which he was not a party in preparation . for Mr. Haldeman' s 
Select Committee testimony. (See S. Ex. 113, attached to Statement)** / 

_*/ Misc. No. 47-73, Resp. Brief in Opp. 2, 18. See also the defendant 
President 1 8 letter of July 6, 1973, to Senator Ervin, appended as Exhibit F 
to the Complaint in the instant case. 

** / The conclusion that the defendant knew, at the time he requested 
Haldeman to review the tapes, that Haldeman would testify as to their 
contents is inescapable. (S. Tr. 6091) 
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And the defendant President has given out his own version of so much 
of those conversations as he has deemed in his own interest. For the 
defendant President now to assert a claim of privilege on the basis of 
a supposed need for inviolate confidentiality is, we respectfully submit, 
totally unpersuasive. 

. ' ! 

In particular, the defendant President's decision not to invoke 

executive privilege with respect to testimony by aides regarding their 
conversations with the President*/ is fatal to his belated effort to 
invoke privilege with respect to tape recordings of those same conversa- 
tions. For if such conversations are not privileged against a testimonial 
description of their contents, how in logic can privilege be asserted with 
respect to the "description" contained in the tapes? In the legal sense, 
the tapes have become simply the best and most reliable evidence of non- 
privileged oral conversations. The Supreme Court has consistently ruled 
that, where it is otherwise proper to testify about oral conversations, taped 
recordings of those conversations are properly admissible as probative 
and corrobative of the truth concerning the testimony. Lopez v. United 
States , 373 U.S. 427, 437-440 (1963); Osborn v. United States , 385 U.S. 

323, 326-330 (1966); United States v. White , 401 U.S. 745 (1971). To 
paraphrase language from Lopez , 373 U.S. at 439, 

"Stripped to its essentials, /the defendant 
President's/ argument amounts to saying that he has 
a constitutional right to rely on possible flaws in the 
agent's memory, or to challenge the agent's credi- 
bility without being beset by corrobating evidence that 
is not susceptible of impeachment. For no other 
argument can justify excluding an accurate version of 
a conversation that the agent could testify to from 
memory. " 


*/ See Exhibit J to the Complaint at p. 8; Exhibit K to the Complaint. 



720 


-30 . 

We believe these decisions of the Supreme Court compel the conclusion 
that no privilege may be asserted by the defendant President with respect 
to the recordings of conversations where he has disclaimed any privilege 
with respect to testimony concerning those same conversations. 

Moreover, it is repugnant to basic principles of fairness to 
allow a person, whomever he may be, to pick and choose among papers, 
or recordings, or even memory and offer only those portions that he 
considers most appropriate. As Mr. Chief Justice Vinson stated the 
basic principle in the context of testimony: "To uphold a claim of 
privilege in this case would open the way to distortion of facts by permitting 
a witness to select any stopping place in the testimony. " Rogers v. United 
States, 340 U.S. 367, 371 (1950) (privilege against self-incrimination). 

But our law has not allowed such unfettered discretion; to the 
contrary, one who, by selective disclosure, breaches a 
confidence protected by a privilege is held to have forfeited that 
privilege. See generally, Tigar, Fore ward: Waiver of Constitutional 
Rights; Disquiet in the Citadel, 84 Harv. L. Rev. 1, 9-10 (1970).^ 

The fundamental basis of this rule has been long accepted 

in our legal tradition. "XX7he moment confidence ceases, privilege 

ceases. 11 Parkhurst v. Lawton , 36 Eng. Rep. 589, 596 (Ch, 1819). It 

has been applied in cases dealing with the various traditional privileges. 

E. g. , Connecticut Mutual Life Ins, v. Shields , 18 F. R. D. 448, 451 (S. D. N. V. 

1955)(attorney-client privilege); Fraser v. United States , 145 F. 2d 139,144 

*/ "Voluntary disclosure of any such fact /which may in any degree form a 
link in a chain of evidence against the witness7 evinces, the argument runs, 
an intention not to rely upon the privilege .... The same general rule is 
followed with respect to all testimonial privileges, constitutionally-based or 
not . . . . " 84 Harv. L. Rev. at 9-10 (emphasis supplied). 
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(6th Cir. 1944), cert, denied sub, nom, Fraser v. Barton, 324 U.S. 849 
(1945) (marital privilege); Pereira v. United States, 347 U, S. 1, 6-7 (1954) 
(marital privilege). The same rule of waiver has been held to apply where 
the government, or one of its officials, claims privilege. Fireman's Fund 
Indemnity Co, v. United States, 103 F. Supp. 915 (N, D. Fla.1952), aff'd r 
211 F. 2d 273 (5th Cir.), cert denied, 348 U.S. 855 (1954). Cf.. Fleming v, 
Bernardi, 4 F.R.D. 270,272 (N. D. Ohio 1941); Mitchell v. Bass, 252 F. 2d 
513 (8th Cir. 1958). 

United States v. Reynolds , 345 U.S. 1 (1953), relied on 
heavily by defendant President in Misc. No. 47-73 (Resp, Brief in Opp. 
pp, 20-21) is not supportive of his position, and in fact underscores the 
need for complete disclosure in the instant case. In Reynolds , a private 
tort action against the government, the government refused to produce 
its official investigation report on the crash of a military aircraft while on 
a confidential mission and also refused to produce related statements given 
by surviving crew members. However, the government offered to produce 
for examination the crew members, and to permit them to refresh their 
recollections from their previous statements and to testify as to all matters 
not classified. 345 U.S. at 3-5. The Court refused to order the production 
of more; weighing plaintiffs’ "dubious showing of necessity" for the 
additional material including their refusal to pursue the "available alterna- 
tive" of interviewing the crew members, "which might have given jjthem? 
the evidence to make out their case without forcing a showdown on the claim 
of privilege" as against the strong showing that the classified material had 
to do with highly secret military electronic equipment, it found for the 
government. Moreover, the Court noted, "there is nothing to suggest that 
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the electronic equipment, in this case, had any causal connection with 
the accident, " The Court therupon concluded: 

"Therefore, it should be possible for respondents 
to adduce the essential facts as to causation with- 
out resort to material touching upon military 
secrets. Respondents were given a reasonable 
opportunity to do just that, when petitioner 
formally offered to make the surviving crew 
members available for examination. We think 
that offer should have been accepted. " 345 U.S. at 11. 

Reynolds is factually quite remote, from the present case. 

Here, it is true, the defendant President has permitted various persons to 

testify before the Select Committee. But their testimony, rather than 

clearing up the essential facts as to the involvement in criminal conduct 

of the various people concerned, has been sharply contradictory and less 

*/ 

than the best evidence at hand," - Moreover, the defendant himself has 
made repeated statements and summations of his version of the events 
which in turn contradict some of the testimony before the Committee. 

Indeed, the defendant President, while summarizing his conclusions based 
on his review of some of the material in his possession, admits that others, 
upon a review of that same material, could reach different conclusions. 
Letter to Senator Ervin of July 23, 1973 (exhibit G attached to the Complaint) 
Moreover, this is not a situation, as in Reynolds, where the material 
withheld arguably has no relevant connection with the inquiry. It is, in 
fact, openly conceded by all persons that the tapes in the defendant 
President’s possession are highly relevant. They could obviously be quite 
signficant in clarifying the contradictions regarding the involvement of the 
defendant President, or of his closest associates, in criminal wrongdoing. 


*/ In fact, the President has persisted in withholding the only evidence — - 
recordings and documents — whose veracity, unlike testimony, is not 
readily subject to challenge. 
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The settled principles of waiver of privilege, largely 
developed in court suits, should apply with special force where information 
is sought by Congress in pursuit of a legitimate legislative purpose. Here 
Congress must deal with a crisis of great importance to our system of 
government. Perhaps its amelioration and the prevention of its reoccur- 
rence will require far reaching legislation to regulate political campaign 
practices and executive involvement in such campaigns. If Congress were 
kept in ignorance of what has happened and what might happen again in our 
system as it is now constituted, Congress would be seriously hampered in 
discharging its constitutional duties. To accept, in the face of conflicting 
testimony, a single version of what is contained in the papers and tapes — 
particularly the version of one who, evidence suggests, may be implicated 
in the very conspiracy that is the subject of the Committee's inquiry — 
could well be worse than acting in ignorance. In these circumstances, no 
individual should be permitted to toy with Congress and its decisional 
processes. This, it is respectfully submitted, is the classic situation for 
the application of a waiver doctrine to whatever prerogative of silence 
the defendant President might otherwise assert. 
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CONCLUSION 


We have shown that the ew.dence sought by the Committee's 
subpenas is of vital importance to the discharge of Congress' constitutional 
responsibilities. We ha-ve also shown that the defendant President has no 
right or privilege to suppress and withhold from Congress evidence bearing 
directly on his possible criminal conduct or that of others in executive 
office. Particulaiiy where the President has authorized testimonial dis- 
closure of matters under investigation, he cannot lawfully obstruct Congress 1 
effort to obtain all relevant evidence and determine the extent of involve- 
ment in Watergate by the President and other high officials.:!/ 

But the issues presented here transcend the immediate ques- 
tions of the extent of criminal conduct by various executive officials in this 
matter, important as those questions are. This case also raises the far 
more fundamental issue of the executive's accountability to the Rule of Law. 


*/ In these circumstances, the observation of Wigmore is highly pertinent: 

"The public (in the words of Lord Hardwicke) 
has a right to every man’s evidence. Is there 
any reason why this right should suffer an ex- 
ception when the desired knowledge is in the 
possession of a person occupying at the moment 
the office of chief executive of a state? 

"There is no reason at all. His temporary 
duties as an official cannot overcome his 
permanent and fundamental duty as a citi- 
zen and as a debtor to justice. " 

8 Wigmore^ Evidence 8 2370 (c) ( McNaughton 
rev. ed. 1961) (emphasis in original). See 
also United States v. Bryan 339 U. S. 323, 

331 (1950); Branzburg v. Hayes 408 U. S. 

665, 688 n. 26 (1972). 
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Involved here is the question whether the President of the 
United States has suchjprerogative, right, and privilege as to be answerable 
to no one except in an impeachment proceeding. The defendant President's 
position, bottomed on a claim of naked executive privilege, is that he, and 
he alone, can decide whether to release, to whom, and how much. It is 
his position that he can remain silent entirely or may cull through the 
evidence and release only those matters favorable to his predetermined 
position, retaining that which does not lend support. 

It is also his position that there is no force that can reach him 
as long as he is President--no court nor House of Congress. As long as he 
retains his office, he contends, he is immune from any force of law save as 
his own conscience or interest shall otherwise dictate. He asserts that it 
is only by an impeachment and a conviction thereon that he is answerable, 
even for his own crimes. 

It is respectfully submitted that such a. claim strikes at the 
very heart of our system of government. For once the President becomes 
so immune by privilege that he cannot be reached by force of law short of 
impeachment, he will become much as the monarch from whom our form 
of government constituted a revulsion. 

Moreover, if the position of defendant President were accepted 
immunity from the Rule of Law and the ordinary processes of government 
would not be limited to the President himself, but could be extended, at 
his sole discretion and pleasure, to every one of the two and one-half 
million officers or employees of the executive branch. This would represent 
an expanse of executive absolutism that even the Bourbons might have 


envied. 
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Such claims of executi ve absolutism were long ago rejected 
by the Framers and those that followed them. Merely by way of illustra- 
tion is an early decision by one of the great Justices of the Supreme Court 
in the formative years of the nation. Gilchrest v. Collector , 10 Fed. Cas. 
355 (Case No. 5, 420) (C. C. D. S. C. 1808) (Johnson J. ) The incident 
involved was trivial compared to Watergate; a collector of customs had 
detained a ship in violation of statute. But the same great principle 
presented here was also involved there, for the executive sought to excuse 
the collector's conduct on the ground that it had been commanded by the 
President, and that the President in turn was not subject to the courts but 
only to impeachment. Justice Johnson flatly rejected the claim that "the 
security of the citizen lies in /the President'^/ liability to impeachment. " 
10 Fed. Cas. at 365. For to accept such an argument, observed the Jus- 
tice, would in practical effect mean: 

"£T /hat the whole executive department in Jill its 
ramifications, civil, military, and naval, /would/ 
be left absolutely at large, in their conduct to 
individuals .... But such is not the genius of 
our constitution. The law assigns everyone his 
duty and his rights; and for enforcing the one and 
maintaining the other, courts of justice are 
instituted. " 10 Fed. Cas. at 365. 

* * * 

For the reasons stated above, the Plaintiffs* Motion For 
Summary Judgment should be 
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HISTORICAL APPENDIX 


This Appendix will not retrace the careful study by Professor 
Berger, Executive Privilege v. Congressio nal Inquiry , 12 U.C.L.A. L. 

Bev. 1044, 1288 (1965), which fully refutes the notion that historical 
practice supports a claim of absolute executive privilege to withhold 
information from the Congress. Rather it will selectively consider 
those historical examples involving charges of criminal wrongdoing and 
corruption in the Executive Branch. When historical analysis is limited 
to such examples it is found that the Executive in fact follows a 
practice of disclosure: Presidents and their closest aides have 

responded to subpenas; Presidents and former Presidents have submitted 
to depositions; they have appeared under oath before congressional 
committees to answer charges of wrongdoing and corruption; they have 
disclosed great volumes of documentary evidence. While the record 
is not uniformly consistent, it tends strongly to show that previous 
Presidents and other high executive officials have generally acknow- 
ledged a legal duty to respond with pertinent evidence when corruption, 
crime or other wrongdoing is indicated. 


THE ENGLISH TRADITION 


The duty to supply evidence has long been recognized in England, 
from where our common law system derives. As Jeremy Bentham observed: 


"Are men of the first rank and consideration are men 

high in office men whose time is not less valuable to 

the public than themselves — are such men to be forced 
to quit their business, their functions, and what is more 
than all, their pleasure, at the beck of every petty cause? 

Yes , as far as it is necessary, they and everybody.. . . Were 
the Prince of Wales, the Archbishop of Canterbury, and the 
Lord High Chancellor, to be passing by in the same coach, 
while a chimney-sweeper and a barrow-woman were in dispute 
about a halfpennyworth of apples and the chimney-sweeper 
or the barrow-woman were to think proper to call upon them 
for their evidence, could they refuse it? No, most certainly." 
4 The Works of Jeremy Bentham 320 - 321 (J. Bowring ed. 1843). 
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The Supreme Court has recently quoted this passage with approval 
in Branzburg v. Hayes , 408 U.S. 665, 688 n.26 (1972). 

At common law, only the Monarch of England, and no* other person, 
was given an immunity from testifying, 8 Wigraore I 2371, at 749. */ 
Thus, when evidence was needed from the Prince of Wales who after- 
wards became King Edward VII the Prince was summoned, and he testi- 

fied about possible cheating at the card table by the plaintiff. Even 
a commoner from the Jury box was allowed to ask a question of the 
Heir-Apparent. ** / 


THE INTENT OF THE FRAMERS 

The available evidence of the period surrounding the adoption 
of the Constitution in 1789 Indicates that there was no Intent by 
the Framers to clothe the President with the privileges of the English 
King. James Wilton rejected "the Perogatives of the British Monarch 
as a proper guide in defining the Executive powers . 1 Farrand, 

Records of the Federal Convention of 1787, at 65-66 (1911). As Charles 
Pickney affirmed in a Senate Speech of March 5, 1800; 


'7 The framers/ well knew how oppressively the pwwer 
of undefined privileges had been exercised in Great 
Britain, and were determined no such authority should 
ever be exercised here . 

* * * * 

"No privilege of this kind was Intended for your 
Executive, nor any except that which I have mentioned 
for your Legislature.” 3 Farrand, Records of the 
Federal Convention of 1787, at 384-85 (1911). 


See also 4 Elliot's Debates (2d dd. 1836), at 108 - 09 (remarks 
of Iredell at the North Carolina Ratification Convention); 2 Elliot's 


*7 Many argued that even the King was not above the law. See, e.g., 
S. D'Eves, Journal of all the Parliaments during the Reign of Queen 
Elizabeth 238 (1682) (Speech of Peter Wentworth in 1575 > ”... 
The King ought not bo be under man, but under God and uniier the 
Law, because the Law maketh him a King . . . . ” 

**/ 8 Wigmore, 8 2371, at 749 n. 2; See Notable British Trial Series, 

The Baccarat Case 3, 75 (Shore ed. 1932); Ablnger, Forty years 
at the Bar (1930) , at 84. 
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Debates (2d ed. 1836), at 480 (remarks of James Wilson). 

This nation's Presidents, from the very first, have until now 
upheld the common law tradition that even a President is not above 
the law. 

PRESIDENT GEORGE WASHINGTON 

The first example of a congressional inquiry into possible 
executive malfeasance occurwriin 1792, when the House began an inquiry 
into the failure of the St. Clair Expedition. The House Comittee was 
to inquire into "the causes of the failure of the late expedition , , . . 
and ... to call for such persons* papers ... as may be necessary 
to assist their inquiries." 3 Annals of Cong. 493 (1792), cited in , 
Berger, supra , at 1079 A. 188. Though Washington at a cabinet meeting 
decided that he had a discretion not to produce the evidence sailed for 
by the House, this unofficial opinion was never communicated to Congress. 
Berger, supra at 1080. More importantly, whatever his private assertion, 
all the St. Clair documents were in fact turned over to the House; "not 
even the ugliest line on the flight of the beaten troops was eliminated." 
6 Fre ema n, Biography of Washington 339 (1954) cited in Berger, supra 
at 1080 n. 195. The Secretaries of the a Treasury and War appeared in 
person to make explanation. 3 Annals of Cong. 1106 (1792). */ One 
contemporary congressional critic of the investigation (W. Smith) 
acknowledged that "/ i/ n any case where it shall appear that the 
Supreme Executive has not done his duty, he should be fully in favor of 
an inquiry." 3 Annals of Cong. 491 (1792), cited in Berger, supra at 1080 
n. 195. 

57 Washington instructed his Secretary of War on April 4, 1792: 

"You will lay before the House of Representatives 
such papers from your Department as are requested 
by the enclosed Resolution." 32 The Writings of 
Washington 15(1939). See Berger, supra a t 1080 - 
81 *a. if* >197, and 199. 



About the same time, Washingtonnwelcomed a rumored investigation 
of possible wrongdoing by his Secretary of the Treasury, Alexander 
Hamilton. See 33 The Writings of Washington 95 (1940), Letter to 
Pendleton, September 23, 1973, cited in Berger, supra at 1081 n. 200. 
James Madison, an advocate of the Resolutions charging Hamilton with 
grave derelictions, declared it to be a duty of the Secretary, "in 
complying with the orders of the House, to inform the House how the 
law had been executed , , . to explain his own conduct." Lee, an 
opponent of the Resolutions, basically agreed. 3 Annals of Cong. 934, 

931 - 32 (1792), cited in Berger, supra at 1081 n. 201. The power to 
investigate official conduct was apparently never questioned. Eventually 
Hamilton was exonerated. Berger supra, at 1081 n. 201. 
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K 

In the now famous case of United States v. Burr , 25 Fed. 

Gas. 30 (Nbv 14692d) (C.C. Va 1807) Chief Justice Marshall, on 
circuit, held that the court had "the right to issue a subp tnn 
against the President." Id. at 34-36. Burr’s lawyers had sought 
to obtain evidence in the hands of the President relevant to Burr's 
criminal trial. Jefferson objected, but it is clear that he attempted 
fully to comply end in fact did comply with the subpena. • Berger, 
supra , at 1107 & n. 333. 

PRESIDENT JAMES MONROE 

On January 3, 1818, President James Monroe became the 

second President to be served a subpena while in office. Summoned as 

a witness in behalf of the defendant in the court martial of Dr. 

William Barton, President Monroe was requested to appear "at the Navy 

Yard in the City of Philadelphia on Wednesday the 14th day of January 

1818 at eleven o'clock in the forenoon."*^ In November of 1817 

Dr. Barton had been granted two interviews with the President to press 

his claim for a position at the Naval hospital at Philadelphia. Dr. 

Barton received his appointment and Dr. Thomas Harris (who had bean 

replaced as a result of Barton's appointment) then brought charges of 

"intrigue and misconduct" against Barton. Barton's meetings with the 

President were cited as contributing factors. The Judge Advocate 

then Issued the summons to the President.**/ At the President's 

direction. Secretary of State John Quincy Adams sought the opinion 

of attorney General Wirt as to the proper course the President should \ 

pursue. A true copy of that unpublished opinion in its entlrey 

*7 A copy of the summons submitted to President Monroe is in Attorney 
General's Papers: letters received from State Department, Record 

Group 60, National Archives Building. 

**/ Richard Rush to the President f_ Monroe_/ Nov. 6, 1817, Records 
of the Office of Judge Advocate General (Navy) , Record Group 125 
(Records of General Courts Martials and Courts o£ Inquiry, Microcopy 
M-27fc -# case 282^, National Archives Building. ]_ Hereinafter cited 
as Navy Records_/. ± m pi ea dwell, William Paul Crillin Barton 
(1786-1856), surgeon. United States Navy — a pioneer in American 
naval medicine, 46 The Military Surgeon (March 1920) at 260-62. 
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18 attached to this Historical Appendix. The opinion by Wirt is 

especially significant in that it was issued in the early days of 

our Republic; see fttuart y,. Uisd, 5 U.S. (1 Cr.) 299, 309 (1803). 

The opinion of the Attorney General states, inter alia : 

"A subpoena ad testificandum may I think be properly 
awarded to the President of the U. S. My reasons 
for this opinion are stated by the Chief Justice of the 
0. S. in the case of Aaron Burr — Burr's trial vol. 

1 page 180 & seq . . . . 

* * * * 

"The return, however, which I would advise is this: 
if the process has been executed on the President in 
the usual form, by an officer or an individual, let the 
person serving it be instructed to make an endorsement 
like this - 'January 1818, executed on the President 
of the U. S. who stated that his official duties would 
not admit of his absence from the seat of government, but 
that he would hold himself ready, at all times, to state, 
in the form of a deposition, .and facts, relevant to 
the prosecution, which were within his knowledge, and 
which might be called for by the court or the party.' "5/ 

President Monroe on the back of the summons stated that his official 

duties would preclude his appearance at tfa court martial, but he would 

"be ready ■-£< willing to communicate, in the form of a deposition any 

information I may possess, relating to the subject matter in question."**/ 

Subsequently, President Monroe submitted answers to the interrogatories 

forwarded to him by the court. ***/ 


PRESIDENTS JOHN > TOMSK. j AND JOHN QUINCY ADAMS 

On April 9, 1846, Daniel Webster was accused by Representative 
Ingersoll in the House of improperly making disbursements from the 
Presidential Secret Service Fund — a fund appropriated by the Congress 
to allow the President to purchase the services of spies and conspir- 
ators, and for use in clandestine operations in the course of foreign 
relations. Cong. Globe, April 9, 1846, at 636, 638. On April 20, 1846, 
President Polk responded by providing the House with documents and a 
list of the amounts of the various expenditures from the Secret Ser- 
vice Fund, but refused to produce documentation on the purposes for 
which the funds were used on the ground that the statute creating the 
*/ William Wirt to John Quincy Adams, January 13, 1818, Navy Records. 

**/ President James Monroe to George M. Dallas (on the back of summons) , 
January 21, 1818, Navy Records. 

***/ President James Monroe to George M. Dallas, February 14, 1818, Navy 
records. Monroe's answers arrived only after the court dismissed 
the case. William Paul Crillion Barton to Secretary of the Navy, 
Samuel L. Southard, October 4, 1823, Navy Records. 
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fund specifically made such documentation immune from disclosure. 

Cong. Globe 698 (Apr. 20, 1846). Moreover, all of the transactions 
occurred prior to Poll's incumbency, and he questioned his authority 
to disclose materials deemed confidential by his predecessors. Id. 

Predident Polk's unwillingness to respond completely to 
the House requests for information led to the creation of two distinct 
select committees to investigate the matter. See The Secret Fund 
/. Discussion of charges of misuse of State Department funds by 
Daniel Webster^/, Cong. Globe, April 27, 1846, at 733-35. Polk's 
concern about revealing the confidences of a predecessor President 
was rendered moot because former President Tyler was subpenaed and 
testified before both select committees. See H. R. Rep. No. 684, 29th 
Cong., 1st Seas. . (1846) at 8-11; H.R. Rep. No. 686, 29th Cong., 1st 
Sess., (1846) at 22-23. Former President John Quincy Adams filed a 
deposition with one of the select dommittees. H.R. Rep. 686 i at 28. 

Both former Presidents gave evidence, under oath, about their use of h 
the secret fund while President and testified about conversation with 
their aides. With the conclusion of the testimony the House had 
secured the information it deemed relevant and the select committee 
Investigating Daniel Webster reported it was satisfied that he was 
innocent of any wrongdoing. See 2 Geo. Curtis, Life of Daniel Webster 
Z83 $1870). See also 4 Richardson, Messages and Papers of the Presidents 
433 > (Message of President Polk to the House). 

PRESIDENT ABRAHAM LINCOLN 

During the civil war, President Lincoln appeared before 

the House Judiciary Committee to deny under oath that his wife was a 

co- conspirator with one "Chevalier" flenry Wycoff in a premature release 

("leak") of the President's forthcoming message to Congress which 

appeared in the New York Herald in December, 1861. The New York 

Tribune , for example, reported on February 14, 1862: 

"President Lincoln today j_ the 13th__/ voluntarily 
appeared before the House Judiciary Committee and 
gave testimony in the matter of the premature pub- 
lication in the Herald of a portion of his last 
annual message . . . ." New York Tribune , Feb. 14, 

1862, at 1. 


At least four other contemporary newspapers stated that the President 
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appeared before the Committee. New York Times , Feb. 14, 1862, at 8; 
Philadelphia Inquirer , Feb. 14, 1862, at 1; New York Herald , Feb. 14, 
1862, at 1; Boston Morning Journal , Feb. 18, 1862, at 4. 

PRESIDENT ULYSSES S. GRANT 

In connection with the so-called whiskey fraud cases 
during Grant's tenure in the White House, President Grant submitted 
to a criminal deposition to give evidence concerning his confidential 
secretary. General Orville E. Babcock, who was accused of participation 
in the frauds. See John A. Carpenter, Ulysses S. Grant 152 (1970); 

Grant testified about conversations with Babcock, his confidential 
secretary. New York Times , Feb. 13, 1876, at 1; Feb 14, 1876, at 1. 
Moreover, Grant was once arrested while President for fast driving in 
a horse and buggy. The arresting policeman was profuse in his 
apologies when he recognized the President but the President said: 
"Officer, do your duty." Geo. Stimpson, Nuggets of Knowledge, at 54. 

PRESIDENT THEODORE ROOSEVELT 

President Theodore Roosevelt, on two separate occasions 
after leaving the White Hous^ voluntarily testified before Congressional 
investigating committees regarding events during his Presidency. In 
1911, he appeared before a special House Committee to testify about the 
circumstances involved in the questionable acquisition in 1907 of the 
Tennessee Coal & Iron Company by U.S. Steel. House Special Committee 
on the Investigation of the United States Steel Corporation, United 
States Steel Corporation Hearings, 62d Cong., 1st Sess. 1369 et seq - 
(1911). 

In 1912 Roosevelt appeared before a Senate Subcommittee 
investigating the propriety of certain corporate contributions to 
Roosevelt's 1904 presidential campaign. Senate Committee on Privi- 
leges and Elections, Campaign Contributions , Hearings, 62d Cong., 1st 
Sess., on S. Res. 79 and S. Res. 386, Oct. 16, 1912, at 177-96; 469- 
527. See also E. Mbrison, 7 The Letters of Theodore Roosevelt 602- 
25 (1954). 
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PRESIDENT WARREN G. HARDING 

In April 1922 the United States Senate adopted two 
resolutions which ultimately led to the disclosure of the infamous 
Teapot Dome scandal. One resolution directed the Secretaries of the 
Navy and Interior Departments to "inform the Senate, if not 
i incompatible with the public interest," about "all proposed operating 
agreements" upon the Teapot Dome reserve. *J The second resolution 

authorized the Committee on Public Lands and Surveys "to investigate 
the entire subject of leases upon naval oil reserves',' and also asked 
that the Secretary of the Interior be directed to send to the Senate 
all the facts about the leasing of Naval Oil Reserves to private 
citizens and corporations . **/ 

In response to the latter resolution. Secretary of the 
Interior Albert Fall forwarded a veritable mountain of materials to 
the Senate Committee on Public Lands and Surveys. ***/ There appeared 
to be no withholding of information from Congress by the executive 
branch. 

In the concluding remarks of his comprehensive report to the 
President on the Naval Oil Reserves, Secretary Fall states that It is 
his "frank desire that those entitled to know, and the public generally, 
who are, of course so entitled, may have an explanation frankly and 
freely and fully given of the acts, policies, and motives of at least 
one, and speaking for the Secretary of the Navy, of two members of " 
the President's official family. **** / In apparent concurrence. Presi- 
dent Harding forwarded Secretary Fall’s report to the Senate under his 
signature with the following observation: 

*/ See 62 Cong. Rfcc. 5567-5568 (April 15, 1922). 

**/ See 62 Cong. Rec. 5792 (April 21, 1922), 6096-6097 (April 22, 1922). 

***/ See U. S. Congress, Senate Committee on Public Lands and Surveys. 
Leases upon Naval 611 Reserves. Hearings, 67 Cong., 2d Sess. 
3142-3143 (1924). 

****/ Message from the President, etc., S. Doc. No. 210, 67th Cong., 2d 
Sess. 26-27 (1922). 
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I am sure I am correct in construing the impelling purpose 
of the Secretary of the Interior In making to me this report. 
It is not to be construed as a defense of either specific 
acts or the general policies followed in dealing with the 
problems incident to the handling of the naval reserves, but 
is designed to afford that explanation to which the Senate 
is entitled, and which will prove helpful to the country 
generally in appraising the administration of these matters 
of great public concern. I think it is only fair to say 
in this connection that the policy which has been adopted 
by the Secretary of the Navy and the Secretary of the 
Interior in dealing with these matters was submitted to 
me prior to the adoption thereof, and the policy decided 
upon and the subsequent acts have at all times had my 
entire approval.*/ 

PRESIDENT B WIGHT D. EISENHOWER 

During the congressional investigation of the Dixon-Yates 
affair, the Senate sought to obtain a copy of a controversial memoran- 
dum by Adophe Wensell. Power Policy: Dixon-Yates Contract, Hearing f 

on S. Res. 61, Before the Subcommittee on Antitrust and Monopoly of 
the Senate Committee on the Judiciary, 84th Cong., 1st Sess. (1955) 

After objections by the President, the Wensell memoran- 
dum was formally presented to the Subcommittee during the course of 
Wensell' s testimony before that body. Hearings at 624. As it developed 
the memorandum was indeed relevant to the contracting procedure being 
investigated by the Senate. See United Stafees v. Mississippi Valley 
Generating Co. , 364 U. S. 520, 525-47 (1961) holding that Wensell, 
by consulting for the Bureau of the Budget while still remaining employed 
by First Boston Corp., had violated 18 U.S.C. 8 434 (prohibition of 
conflict of interest) . 

In connection with another investigation of possible 
corruption in the executive branch. President Eisenhower's closest aide, 
Sherman Adams, testified before a subcommittee of the House Committee 
on Interstate and Forefcgh Commerce when that subcommittee uncovered 
evidence that Adams had accepted certain gifts from one Bernard Gold- 
fine, including payment of hotel bills. Adams requested an opportunity 
to set the record straight, and in his testimony he discussed appropriate 
conversations with Executive officials. Hearing on Investigation of 
Regulatory Commissions and Agencies, Before a Subcommittee of the House 
Committee on Interstate and Foreign Commerce, 85th Cong., 2d Sess., 
3484-89* 3591-93; 3712-27. Adams subsequently resigned atnid charges 
*/ Id. at p. Ill * 


34-966 O'- 74 - pt. 1 - 48 
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of political corruption and favoritism. 


K 
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THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


SENATE SELECT COMMITTEE ON PRESIDENTIAL 
CAMPAIGN ACTIVITIES, et al 


Plaintiffs 


RICHARD M. NIXON, 

individually and as President of the United States 

Defendant 


) 

) 

) 

) 

) 

) 

) Civil Action 
) No. 1593-73 
) 

) 

) 

) 

) 


AFFIDAVIT OF STEPHEN W. STATHIS 


I, Stephen K Stathis, being duly sworn, deposes and says: 

1* I am an analyst in American History and American 
National Government, in the Government and General Research Division 
of Congressional Research Service, Library of Congress, 

2, The attached document is a true copy of the Opinion 
of Attorney General Wirt, dated January 13, 1818. 

3. The original handwritten manuscript of the Opinion 
may be found in the Records of the Office of Judge Advocate General 
(Navy), Record Group 125, National Archives Building, 


Subscribed and sworn to before me, 
this day of August, 1973. 






Notary Public, D. C. 


JL 




A. . 


My Commission Expires 

M£ Conunissiou Expires Juty 14* i>/7_ 
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OPINION OF ATTORNEY GENERAL WILLIAM WIRT, 
January 13, 1818 

Is the President bound to attend a summons as a 
witness to a courts martial? What return should be 
made on such summons ? 

Washington, Jan. 13th 1818 

Sir. 

I reed this morning your communication of 
yesterday’s date enclosing a summons from the judge 
advocate of a naval court martial to be held at 
Phila. , tomorrow for the trial of Doct. Barton, 
addressed to the President of the U. S. and desiring 
his attendance as a witness at that court. The summons, 
you inform me is submitted for my opinion, that a 
return may be made such as is proper in this case. 

A subpoena ad testificandum may I think be 
properly awarded to the President of the U. S. My 
reasons for this opinion are stated by the Chief Justice 
of the U. S. in the case of Aaron Burr--Burr’s trial 
vol. 1. page 180 & seq. But if the presence of 
the chief magistrate be required at the seat of 
government by his official duties, I think those 
duties paramount to any claim which an individual 
can have upon him, and that his personal attendance 
on the court from which the summons proceeds ought 
to be, and must, of necessity, be dispensed with: 
my reasons for the latter opinion are stated by 
Mr. Jefferson, in a letter to the District 
attorney of Virginia, in the case before mentioned; 

Burr’s trial 1. vol. page 255. As this a question 

of great delicacy and importance and one rather 
of constitutional than municipal law, I send the 
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book itself, to which I have referred, for your perusal, 
and that of the President, which I earnestly invite 


to the subject that the step which may be taken in 
the case, may not be taken on my opinion only. I 
will add that in the trial of Smith & Ogden in 
New York, a similar summons issued for the head of 
departments; the answer of Mr. Madison and the other 
heads of departments to that summons, will be found 
in page six of the latter trial, which is also sent. 

In this case a motion was made for an attachment 
against the executive officers and the court was 
divided on the question of granting it. In 
Burr's case the opinion of the court was never called 
for on the question of attachment: so that the opinion 

of the federal court, so far as I am informed 
has never been expressed on their power to compel the 
attendance of the President or the officers of the 
executive departments, to give evidence. The power 
of compelling the attendance of the President 
as a witness being therefore, over the question 
one, as before remarked, wholly dependent, for its 
solution, on a sound construction of the constitution, 
and a question, withal, which may, by possibility, 
involve the executive in a collision with the judiciary, 

I am sure I shall stand excused for repeating the 
request that you. Sir, as well as the President, will 
yourselves consider the question, without resting on 
my opinion in a case which can scarcely be considered 
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as exclusively within the province of the lawyer. 

The return, however, which X would advise is 
this: if the process has been executed on the President 

in the usual form, by an officer or an individual, let the 
person serving it be instructed to make an endorsement 
like this — "January 1818, executed on the President of 
the U. S. who stated that his official duties would not 
admit of his absence from the seat of government, but 
that he would hold himself ready, at all times, 
to state, in the form of a deposition, and facts, relevant 
to the prosecution, which were within his knowledge, and 
which might be called for by the court or the party. " 

I would farther recommend, ere abundanti cautela , that 
this return should be accompanied by a respectful letter 
from the President to the Judge Advocate, taking the grounds 
presented by Mr. Jefferson, in the letter to which I have 
already referred you.-- If the process has not been served on 
the President in the usual form, but sent to him as a letter, 

X would recommend that he should endorse on it an admission 
of its service annexing to that admission a similar statement 
with that which I have before recommended in the case of it having 
been served; and enclosing the process, thus endorsed, in such 
a letter as I have advised. 

It is clearly inferable from the argument of 
the Chief Justice, that he would require the excuse for non- 
attendance to be on oath, but I can scarely think this necessary 
when the excuse is written on the face of the Constitution 
and founded on the fact that Mr. Monroe is the President 
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of the U. S. and that Congress is now holding c 
regular session?, during which his presence is 
necessary at the seat of government. 


le of its 
so peculiarly 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


SENATE SELECT COMMITTEE ON PRESIDENTIAL ) 
CAMPAIGN ACTIVITIES, et al. , 


RICHARD M. NIXON. 


] 

] , 

] I Civil Action No. 1593-73 |= FILE 

1 MISC NO. 4' 


0 RDER 


m 

*11630 


Ed 






Jm ®» f. D„ V£y , 




Upon consideration of the letter dated August 22, 1973, 
to the Court from Samuel Dash, Chief Counsel for plaintiffs Senate 
Select Committee on Presidential Campaign Activities, et al. , filed 
herewith, which letter the Court will treat as a motion to consolidate 
the action herein with Misc. No. 47-73, In Re Grand Jury Subpoena 
Duces Tecum Issued to Richard M. Nixon, etc., and upon consideration 
of the letters in opposition dated August 23, 1973 and filed herewith, 
from Charles Alan Wright, Counsel for defendant Richard M. Nixon, 
and from Watergate Special Prosecutor Archibald Cox, it is by the 
Court this v — day of August, 1973, 


ORDERED that the motion to consolidate be, and the same 
hereby is , denied . 
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THE WHITE HOUSE 

WASH I N G TO N 

September 4, 1973 


Dear Judge Sirica: 

'V. We have filed today a motion requesting an extension of 
time within which to file a written response to the motion 
for summary judgment filed by the Senate Select Committee. 

We have requested an extension until September 24, 1973. 

Our need for this additional time is dictated partially by the 
fact that we have been informed that the Court of Appeals /, 

has decided informally that our appeal from your recent ■:> 

decisipn in Misc. No. 47-73 will be heard on September 11, : \$ 

, 1973 and that any new briefs must be filed on or before 
September 10, 1973. We also will be given the opportunity * 
to file a post-argument brief on or before September 14, 1973. 
Since this is not a formal decision by the Court of Appeals, we.'| 
did not think it appropriate to make it a matter of public record 
in the motion. ! 

\ . t , * 

Respectfully, ‘ * *■ 


■ >. ■ k • 7 

J. Fred Buzhardt , , 

V 

Special Counsel to the President ; y i 


The Honorable John J. Sirica 
- United States Courthouse 
>• Third and Constitution Avenue, NW. 
,'?■ Room 2428 

Washington, D. C. 20001 

cc: Samuel Dash 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


SENATE SELECT COMMITTEE ON PRESIDENTIAL ) 

CAMPAIGN ACTIVITIES, et al, ) 

) 

Plaintiffs ) 

) 
) 

v. ) 

) 

) 

RICHARD M. NIXON, individually and as ) 

President of the United States, ) 

) 

Defendant ) 


MOTION FOR ENLARGEMENT OF TIME 


Richard M. Nixon, pursuant to Rule 6(b), Federal Rules of 
Civil Procedure, respectfully moves this Court for an extension 
of time within which to respond to plaintiffs' motion for summary 
judgment yntil September 24, 1973, or such other time as the Court 
may designate, and as grounds therefor would show as follows: 


1. That plaintiffs' motion for summary judgment was served on 
August 29, 1973 and under Local Rule l~9(d), a written response is 
required on or before September 10, 1973; 


2. That plaintiffs' motion for summary judgment apparently was 
prepared without reference to Richard M. Nixon's answer to plaintiffs 
complaint, which directly challenges the jurisdictional allegations in 
plaintiffs' complaint; 


3. That once challenged, plaintiffs have the burden of proof with 
regard to these jurisdictional allegations, and that to date they have 
failed to even address these issues; 


Civil Action 
No. 1593-73 
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4. That until jurisdiction has been established, this Court 
should refrain from substantive adjudication of the merits of this 
action, as requested by plaintiffs' motion for summary judgment; 

5. That this request is filed within the period of time prescribed 
by Rule 6(b), Federal Rules of Civil Procedure, and that no previous 
requests have been made; 


6. That an enlargement of time will promote a just and speedy 
adjudication of this action by permitting the parties, one of which is 
involved in an expedited review of a related case, to place the issues 
befdre this Court in an orderly manner. 

WHEREFORE, Richard M. Nixon respectfully moves this Court 
for an extension of time to respond to plaintiffs' motion for summary 
judgment until September 24, 1973, or such other time as the Court 
deems appropriate. 


Respectfully submitted, 

LEONARD GARMENT 
J. FRED BUZHARDT 
CHARLES ALAN WRIGHT 
DOUGLAS M. PARKER 
ROBERT T. ANDREWS 
THOMAS P. MARINIS, JR. 
RICHARD A. HAUSER 


Attorneys for the President 

The White House 
Washington, D. C. 20500 
Telephone Number: 456-1414 


By ^ 
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CERTIFICATE OF SERVICE 


I, J. Fred Buzhardt, hereby certify that true copies 
of the attached Motion for Enlargement of Time and 
Memorandum of Points and Authorities were hand de- 
livered on this day of September 1973 to the 

office of 

Samuel Dash 

Chief Counsel 

Senate Select Committee on 
Presidential Campaign 
Activities 

United States Senate 

Washington, D. C. 20510 


J. Fred Buzhardt 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


SENATE SELECT COMMITTEE ON PRESIDENTIAL ) 
CAMPAIGN ACTIVITIES, et al. , ) 

) 

) 

Plaintiffs ) 

) 

• ) • 




) Civil 
) No. 


Actioiv ‘ 
1593-73 


RICHARD M. NIXON, individually and as 
President of the United States, 


ORDER 


Defendant ) 


Upon motion of Richard M. Nixon, President of the United States, 
for enlargement of time, and for good cause shown, it is by this Court 


day of September, 1973, 


ORDERED that said motion is granted; and it is 

. . • 

FURTHER ORDERED that Richard M. Nixon, shall have up to and 

including , 1973 within which to respond to plaintiffs' , 

motion for summary judgment. > 


John J. Sirica 
Chief Judge 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


SENATE SELECT COMMITTEE ON PRESIDENTIAL ) 

CAMPAIGN ACTIVITIES, et al, ) 

) 

) 

Plaintiffs ) 

) 

) 

v. ) Civil Action 

) No. 1593-73 

) 

RICHARD M. NIXON, individually and as ) 

President of the United States, ) ... 

) '-'C' 

Defendant ) 


* MEMORANDUM OF POINTS AND AUTHORITIES 
IN SUPPORT OF MOTION FOR ENLARGEMENT 
OF TIME 


Plaintiffs' motion for summary judgment was filed on August 29, 
1973, and Local Rule l-9(d) requires a written response on or before 
September 10, 1973. However, Rule 6(b), Federal Rules of Civil 

■t: ■ 

Procedure, vests this Court with discretionary authority to enlarge 
the period of time within which Richard M. Nixon must respond. 


Rule 6(b) provides, in pertinent part, as follows: 

When by these rules. . . an act is required or 
allowed to be done at or within a specified 
; V time, the court for cause shown may at any 

time in its discretion. . . order the period en- 
larged if request therefor is made before the 
expiration of the period originally prescribed. 


. - 

t % . 

V * 

, " h 4' 


Filed as it was on the same day that Richard M. Nixon's answer, 
was filed, the motion for summary judgment apparently was prepared . 
without the benefit of that answer and the defenses that it raised. Thus 
the motion for summary judgment fails to address the jurisdictional 
defenses raised by the answer. 
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Perhaps plaintiffs would suggest that the Court should decide 
the merits of this case before addressing the jurisdictional question. 
We submit that this would not only be inappropriate but an unfortunate 
burden on the Court. 


It is fundamental that the threshold question in every case is 
whether the District Court has jurisdiction. Roberson v. Harris, ' 

393 F. 2d 123, 124 (8th Cir. 1968); Berkowitz v. Philadelphia Chewing 
Gum Corp. , 303 F. 2d 585, 588 (3d Cir. 1962); Underwood v. Maloney , 
256 F. 2d 334, 340 (3d Cir.), cert, denied 358 U.S. 864 (1958). The 
party invoking a court's jurisdiction has the affirmative duty to allege 
jurisdiction; and if the allegations are properly controverted, he has 
the burden of establishing such allegations. As put by the Court in 
McNutt v. General Motors Acceptance Corp. , 298 U.S. 178, 189 (1935): 

/, There are conditions which must be met by the party 
who seeks the exercise of jurisdiction in his favor. 

He must allege in his pleading the facts essential to 
show jurisdiction. If he fails to make the necessary . \ 
allegations, he has no standing. If he does make them, 
an inquiry into the existence of jurisdiction is obviously 
for the purpose of determining whether the facts support 
his allegations. In the nature of things, the authorized 
inquiry is primarily directed at the one who claims that 
the power of the court should be exerted in his behalf. - 
As he is seeking relief, subject to this supervision, it 
follows that he must carry throughout the litigation the 
burden of showing that he is properly in court. The 
authority which the statute vests in the court to enforce 
the limitations of its jurisdiction precludes the idea that 
jurisdiction may be maintained by mere averment or that 
the party asserting jurisdiction may be relieved of his 
burden by any formal procedure. If his allegations of 
jurisdictional facts are challenged by his adversary in 
any appropriate manner, he must support them by 
competent proof. 

See also Gibbs v. Buck , 307 U.S. 56 (1939); KVOS, INC, v. " 


Associated Press , 299 U.S. 269 (1935). 
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The importance of these principles is underscored by the faqt_ V 
that courts have recognized their own duty to see that their juris- “ 
diction is not exceeded. Thus the United States Supreme Court 
has frequently raised and decided jurisdictional questions on its 
own motion. See, e. g. , Mitchell v„ Maurer, 293 U. S. 237, 244 
(1934); Louisville & Nashville R. R. v. Mottley , 211 U. S. 149 (1908), 

By filing a motion for summary judgment, plaintiffs have asked 
the Court for an adjudication on the merits. This is premature, ' ,v 
however, when plaintiffs' jurisdictional allegations have been contro- 
verted. Bell v. Hood , 327 U.S. 678, 682 (1946). 


Whether the complaint states a cause of action 
on which relief could be granted is a question 
of law and just as issues of fact it must be de- 
cided after and not before the court has assumed 
jurisdiction over the controversy. 


See also Opelika Nursing Home, Inc, v. Richardson , 448 F. 

658, 667 (5th Cir. 1971). There the Fifth Circuit stated: 

Federal jurisdiction is not so ambidextrous as to 
permit a district court to dismiss a suit for want 
of jurisdiction with one hand and to decide the 
merits with the other. A federal district court 
concluding lack of jurisdiction should apply its 
brakes, cease and desist the proceedings, and shun 
advisory opinions. To do otherwise would be in de- 
fiance of its jurisdictional fealty. Therefore, viewing 
Bell's a priori requirement of finding jurisdiction be- 
fore rendering a final decision on the merits as one of 
the high commands of our jurisprudential system, we 
• conclude that the court below, once it held that it had 

no jurisdiction, should have immediately dismissed 
the action. 

We are not suggesting by this motion that the resolution of this 
chse be delayed or prolonged. Rather we merely suggest that a just 
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v * ?;*h. 

and speedy resolution of this action can only be achieved by a ' 
proper briefing on all issues raised by the pleadings. This cannot 
be accomplished within the time framework presented by Local” / 
Rule 1 -9(d). _ 

Respectfully submitted, . , r .- 


LEONARD GARMENT „ 

J. FRED BUZHARDT 
CHARLES ALAN WRIGHT 
DOUGLAS M. PARKER 
ROBERT T. ANDREWS * 
THOMAS P. MARINIS, JR. 
RICHARD A. HAUSER 


/V,' ' 

45 


Attorneys for the President 

The White House y*. 

Washington, D. C. 2050(1 


Telephone Number: 456-141* -v 


By:_ 


7 ' JT TrT ; ''' ! 




Mim 
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SEP 5 1973 


JAMS F. BATE! 

CLERK 


IN THE UNITS) STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


SENATE SELECT COMMITTEE ON PRESIDENTIAL ) 

CAMPAIGN ACTIVITIES, et al. ) 

) 

Plaintiffs ) 

> 

) Civil Action 

v. ) No. 1593-73 

) 

) 

RICHARD M. NIXON, individually and as ) 

President of the United States ) 

) 

Defendant ) 


MOTION TO EXPEDITE ARGUMENT 

Plaintiffs, by their undersigned counsel, hereby move 
the Court to set argument on plaintiffs' Motion for Summary 
Judgment on Wednesday, September 12, 1973. The grounds for this 
motion are set forth in the accompanying Memorandum in Support of 
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Plaintiffs' Motion to Expedite Argument and in Opposition to 
Defendant President's Motion for Enlargement of Time. 


Sherman Cohn 
Eugene Gressman 
Jerome A . Barron 
Washington, D.C. 

Of Counsel 

Arthur S. Miller 

Chief Consultant to 
the Select Committee 
Washington, D.C. 

Of Counsel 



Fred D. Thompson 
Minority Counsel 
Rufus Edmisten 
Deputy Counsel 
James Hamilton 

Assistant Chief Counsel 
Richard B. Stewart 
Special Counsel 
William T. Mayton 
Assistant Counsel 
Donald Burris 

Assistant Counsel 
Ronald D. Rotunda 
Assistant Counsel 
United States Senate 
Washington, D.C. 20510 
Tel. No. 225-0531 
Attorneys for Plaintiffs 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


SENATE SELECT COMMITTEE 
CAMPAIGN ACTIVITIES, et 

ON PRESIDENTIAL 
al. 

) 

) 

) 

) 

) 

) 

) 

) 



Plaintiffs 


V. 


Civil Action 
No. 1593-73 

RICHARD M. NIXON, individually and as 
President of the United States 

) 

) 

) 

) 

) 



Defendant 



OBDER 

This matter having come before the Court on plaintiffs' 
Motion to Expedite Argument on their Motion for Summary Judgment, 
and the Court being of the opinion that the expedition motion 

should be granted, it is hereby this day of September, 1973, 

ORDERED that argument on Plaintiffs' Motion for Summary 
Judgment be and is expedited and set for September 12, 1973, at 


John J. Sirica, 

Chief Judge, United States 
District Court for the District 
of Columbia 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


SENATE SELECT COMMITTEE ON PRESIDENTIAL ) 

CAMPAIGN ACTIVITIES, et al. ) 

) 

Plaintiffs ) 

) 
) 

v. ) 

) 

) 

RICHARD M. NIXON, individually and as ) 

President of the United States ) 

) 

Defendant ) 


MEMORANDUM IN SUPPORT OF PLAINTIFFS’ 
MOTION TO EXPEDITE ARGUMENT AND IN 
OPPOSITION TO DEFENDANT PRESIDENT'S 
MOTION FOR ENLARGEMENT OF TIME 


The present action seeks Court determination of plaintiffs 
right to access to certain tapes and other materials subpenaed 
from defendant President. On August 29, the defendant President 
filed an Answer to the Complaint pursuant to an expedited schedule 
On the same day plaintiffs filed a Motion for Summary Judgment 
with supporting papers. Presently there are two motions before 
the Court relating to the timing of this litigation. The 
defendant President seeks an enlargement of time to September 24 
to answer plaintiffs' Motion for Summary Judgment. Plaintiffs, 
however, request expeditious argument of this motion and urge 
that Wednesday, September 12, be designated as the hearing date. 


Civil Action 
No. 1593-73 
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The need for expedition of this cause is urgent , —/ for 
there is a compelling public interest in the speedy completion of 
the Committee's investigation. The Committee is required by 
S. Res. 60 to file with the Senate a final report on its investi- 
gations by February 28, 1974. Accordingly, the Committee would 
prefer to finish its hearings by the Congressional adjournment, 
which is now scheduled for October 15, 1973. While it is likely 
that the Committee hearings may extend beyond that date, there 
is every indication that its hearings must be completed by some 
time in November in order to permit adequate time for accomplishing 
the burdensome task of preparing a final report. If the materials 
subpenaed are to be fully useable by the Committee, they must be 
in hand and digested considerably in advance of the hearings' 
termination. As we have pointed out in our Memorandum in Support 
of Motion for Summary Judgment (pp. 15-17) the materials subpenaed 
would be of vital importance to the Committee in resolving major 
conflicts in testimony and making key findings. 

The Committee's need for expedition is thus equal to 
or even greater than that of the Special Prosecutor. The Special 
Prosecutor, in arguing that his case should be decided promptly 
by this Court and that his case and our case should not be 


*/From the beginning plaintiffs have sought expedition of this 
matter. The Complaint, Para. 25, stated that "The public interest 
in, and need for, the swift completion of the functions of the 
Select Committee and the unique and critical Constitutional 
considerations raised by the actions of the defendant President 
warrant expedition of this action at all stages and prompt resolu- 
tion of the dispute." With the Complaint, plaintiffs filed a 
motion to shorten the time for answer or other response to 20 days 
and counsel for defendant President stipulated to this accelerated 
schedule. Moreover, in a letter to the Court dated August 22 
from Samuel Dash, Chief Counsel, plaintiffs stated that they 
would be prepared to file all necessary briefs regarding the 
summary judgment motion and be ready for argument thereon by 
September 7, 1973. 


Page 3 


simultaneously determined, relied heavily on the fact that the 
current Watergate Grand Jury's term expires in December 1973 
and that consequently the subpenaed tapes were needed before 
that date.— 7 The Committee's effective deadline, as we have just 
observed, is even earlier — in November. 

There is another significant reason why expedition is 
important to plaintiffs. The Special Prosecutor's suit, which is, 
in the words of the President's counsel, "a related case"— ^ 
and whose ultimate resolution may as a practical matter substan- 
tially affect plaintiffs' rights, is well on the way to the 
Supreme Court. We are strongly of the view that the Supreme 
Court should hear and decide these two cases, which raise similar 
issues of great national import, at the same time. The interest 
of the Senate of the United States in these issues is at least 
equal in dignity to that of the Special Prosecutor, and plaintiffs 
should accordingly be allowed to participate in briefing and 
argument at the Supreme Court level as a party in order fully to 
present their views on those critical issues. A prompt decision 
by this Court on plaintiffs' action is therefore essential. 

While we appreciate the fact that the President's counsel 
are engaged in the litigation brought by the Special Prosecutor, 
which apparently will be expedited on appeal, ’.*e feel that the 
existence of that case provides no excuse for failing to move 
expeditiously in the one at bar. Surely the President has ample 
legal resources at his command; it has, moreover, been obvious 

*/See letter from Archibald Cox to Judge Sirica, August 23, 1973, 
^/Motion for Enlargement of Time, Para. 6. 
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from the beginning that plaintiffs in this suit would seek 
expedition. It would be a grave disservice to the Committee and 
to the Senate of the United States if delay by counsel for 
defendant President were permitted to deprive plaintiffs of a 
timely ruling on this suit. We see no reason why defendant 
President should not be able to muster adequate legal assistance 
to respond to our Motion for Summary Judgment, raising all 
jurisdictional issues counsel desire, and to be ready for oral 
argument on September 12, the date requested in our Motion. We 
note that, both in our case and in the Special Prosecutor's case, 

the President's counsel have demonstrated the capacity to move 
*/ 

with expedition.— They experienced no difficulty in meeting the 
accelerated schedule set by this Court in the Special Prosecutor's 
case. 

We readily acknowledge that there are jurisdictional 
issues raised by the Answer that the Court must resolve before it 
can enter a favorable order in response to our motion for 
Summary Judgment. However, it is completely clear that the 
jurisdictional issues and those on the merits can be heard and 
considered by the Court at the same time; a two-step process, 
where a hearing is first had on jurisdiction and a decision 
rendered on that issue and then issues on the merits are heard 
and decided, is not necessary or even appropriate under the 
Federal Rule 56. 

*/We must quarrel with counsel's assertion that they are not 
suggesting by their motion "that the resolution of this case be 
delayed or prolonged." If their schedule is followed, this case 
will not be heard for at least two weeks after the date we have 
proposed, a delay which, in the present circumstances, would be 
severely disadvantageous to plaintiffs. 
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We will be prepared on Monday, September 10, 1973, to 
file a supplemental memorandum that fully establishes the juris- 
dictional bases on which this action rests and that addresses any 
other issues raised by the defendant President's Answer not dealt 
with in the Memorandum In Support Of Motion For Summary Judgment 
already filed. We see no reason why the President's counsel, 
since they have raised jurisdictional issues in their Answer and 
thus must be conversant with their arguments in those regards, 
cannot likewise file a memorandum on that date setting forth 
their jurisdictional contentions, together with their arguments 
on the merits, which they have already extensively treated in 
the context of the Special Prosecutor's proceeding. If this 
course is followed, briefing on all issues will be before the 
Court, a ruling on our Motion for Summary Judgment will not be 
"premature", and this Court can properly set argument for 
Wednesday, September 12, the date we request in our expediting 
motion. 


Sherman Cohn 
Eugene Gressman 
Jerome A. Barron 
Washington, D.C. 

Of Counsel 

Arthur S. Miller 

chief Consultant to 
the Select Committee 
Washington, D.C, 

Of Counsel 





Respectfully submitted. 



Fr_d D . Thompson 
Minority Counsel 
Rufus Edmisten 
Deputy Counsel 
James Hamilton 

Assistant Chief Counsel 
Richard B. Stewart 
Special Counsel 
William T. Mayton 
Assistant Counsel 
Donald Burris 

Assistant Counsel 
Ronald D. Rotunda 
Assistant Counsel 
United States Senate 
Washington, D.C. 20510 
Tel. No. 225-0531 
Attorneys for Plaintiffs 


IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


SENATE SELECT COMMITTEE ON PRESIDENTIAL ] 


CAMPAIGN ACTIVITIES, et al. 


] 


RICHARD M. NIXON 


Civil Action No. 1593-73 




O R PER 


J Ato£ S f 


1973 


&AV£y 


Upon consideration of the Motion to Expedite Argument 
filed by plaintiff Senate Select Committee on Presidential Campaign 
Activities, et al. on September 5, 1973, and the Court having heard 
oral argument, it is by the Court this l$L day of September, 
1973, 


Cfe/ 


ORDERED that the Motion to Expedite be, and the same 
hereby is, denied. 
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MM J. OWIM, JR.. NX TAMAN 

HOW AMD N. BAKER, JR., TEN K CHAIRMAN 

HERMAN r. TALMADOE, CA_ ED WAR, / OUR HEY, ALA. 

DANIEL K. INOUYE, HAWAII LOWELL, R. WEJCKER, JR., CONN. 

JOBARM M. MONTOYA. N. MEX. 

MMUbBUH 

CMU COUNSEL AND STAFF DIRECTOR 



'jHCwiiefc S>iaie& JSbenale 

SELECT COMMITTEE ON 
PRESIDENTIAL CAMPAIGN ACTIVITIES 
(pursuant to s. res. so. no congress) 

WASHINGTON. D.C. 20510 


September 18, 1973 


The Honorable John J. Sirica 

Chief Judge 

U. S. District Court 

for the District of Columbia 

Re: Senate Select Committee on Presidential 

Campaign Activities v. Richard M. Nixon 
C. A. No. 1593-73 

Dear Judge Sirica: 

As your Honor is aware, the President's counsel will 
respond to our motions for summary judgment by September 
24. In order that they, on that date, will be able to 
submit a brief on all the issues in this case and to facili- 
tate the Court's consideration of these issues, plaintiffs 
are today filing a supplemental memorandum in support of our 
motions for stannary judgment that deals with the jurisdic- 
tional and other technical issues raised by the President in 
his answer. 

We hope that this early filing will allow your Honor 
to set shearing date for our motion in the very near future 
end mpt tfnlty r eque st that Se p te m b er 26 be designated for 

that purpose. If any additional written response is required 
to the papers filed by the President on September 24, we will 
submit such response before the hearing on the 26th, if that 
date is selected for the argument. 
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We would emphasize again our very strong desire for 
expedition in this case so that the issues involved can be 
finally resolved while the Committee's hearings are still 
in progress. 


Chief Counsel 


cc: Charles A. Wright 
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THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


SENATE SELECT COMMITTEE ON PRESIDENTIAL 
CAMPAIGN ACTIVITIES, et al 

Plaintiffs 


v. 


RICHARD M. NIXON, 

individually and as President of the United States 

Defendant 


SUPPLEMENTARY MEMORANDUM IN SUPPORT OF 
PLAINTIFFS 1 MOTION FOR SUMMARY JUDGMENT 


Samuel Dash 
Chief Counsel 

Fred D. Thompson 
Minority Counsel 

Rufus Edmisten 
Deputy Counsel 

James Hamilton 

Assistant Chief Counsel 

Richard B. Stewart 
Special Counsel 

Donald S. Burris 
Assistant Counsel 


Sherman Cohn 
Eugene Gressman 
Jerome A. Barron 
Washington, D. C. 
of Counsel 

Arthur S. Miller 

Chief Consultant to 
the Select Committee 
of Counsel 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


) 

). 

) 

) 

) 

) Civil Action 

) No. 1593-73 

) 

) 

) 

) 

) 

) 


SUPPLEMENTAL MEMORANDUM IN SUPPORT OF 
PLAINTIFFS' MOTION FOR SUMMARY JUDGMENT 


ajc / 

This Court, by its decision in Misc. No. 47-73—' 'has effectively 
resolved many of the focal issues in the present case. Its rulings regarding 
the power of the Court to determine the executive privilege issue and to 
enforce its determinations against the President are particularly significant. 
Thus, the Court has held that the President does not enjoy an absolute dis- 
Icretionary power to withhold relevant evidence but that the final decision 
whether materials are protected by executive privilege rests with the Court, 
not the President. As the Court observed, "the laws of evidence do not excuse 
anyone because of the office he holds. " (Op. p. 14). Moreover, the Court, 
separation of powers considerations notwithstanding, has affirmed its 
authority to direct the President to comply with a lawfully issued subpena 
duces tecum, holding that the White House is not a sacrosanct "fourth branch 
of government", immune from all process. (Op. p. 10), Finally, the Court has 

Jjj/tn Re Grand Jury Subpoena Duces Tecum Issued to Richard M. Nixon, or Anj 
Subordinate Officer, Official or Employee with Custody or Control of Certain 
Documents or Objects. 
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established that there is no executive privilege to withhold evidence relating 
to executive criminality. The doctrine cannot be used "as a cloak for serious 
criminal wrongdoing." (Op. p. 19). "If the interest served by /the/ privilege 
is abused or subverted, the claim of privilege fails. " (Op. p. 20). 

These rulings, while made in the context of the Special Prosecu- 
tor's case, are fully controlling here. If the Court, in the face of separation 
of powers considerations, may resolve an evidentiary dispute between the 
Grand Jury and the President, the Court may resolve a like dispute between 
the Senate and the President. If the Court has power to enforce the process of 
the Grand Jury, surely it is similarly empowered to enforce the Senate's proces s. 

Moreover, if the Grand Jury is entitled to subpenaed Presidential 
evidence relating to criminal wrongdoing, the Congress should enjoy at least 
an equal right to such evidence. As the Supreme Court asserted in United 
States v. Bryan, 339 U. S. 323, 331 (1950), the principle that "the public . . . 
has a right to every man's evidence" is just as applicable to legislative in- 
vestigations as to judicial proceedings. The Committee, in fact, presents an 
even stronger case for the materials subpenaed than does the Special Prosecu- 
tor. We submit that the public interest in determining the extent of mal- 
feasance in the executive branch and the need for corrective legislation is of 
greater moment to the nation than the indictment and conviction of a few guilty 
individuals. Furthermore, the Committee's request, unlike that of the 
[Special Prosecutor, focuses on the President's own possible criminality. It 

is here that the President's claim of privilege is weakest; indeed, as shown 
**/ 

(Mem. p. 18), the President's own counsel has conceded that in such circum- 
stance the doctrine of executive privilege is inapplicable. 


^/Moreover, where, as here, the President acts in contravention of the 
express will of Congress "his power is at its lowest ebb. " Youngstown Sheet 
and Tube Co. v. Sawyer, 343 U. S. 579, 637 (1952) (Jackson, J. , concurring). 
As demonstrated in Section II, this memorandum, it is absolutely clear that 
the Senate intended to authorize the Select Committee to subpena documents 
from any executive officer, including the President. 

**/ "Mem. p. " refers to the "Memorandum of Points and Authorities In 

Support of Motion for Summary Judgement" filed by the Select Committee on 
August 29, 1973. 
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For these reasons, we submit that the basic issues in this case 
have in substance been resolved by this Court's: decision in Misc. No. 47-73. 
In Answer to our Complaint, the defendant President, perhaps in anticipa- 
tion of the Court's adverse ruling in Misc. 47-73 and its application here, 
concentrated mainly on technical and jurisdictional objections to the present 
suit, rather than on the merits of this litigation. Although these 
objections are numerous, they dissipate when subjected to proper analysis. We 
show below that: (1) The Select Committee, in investigating corruption and 
criminality in high executive office, is fully within its constitutional preroga- 
tives and in the best tradition of congressional investigations, (2) The Select 
Committee has ample authority to issue the subpenas in question and to 
instigate and conduct this litigation, (3) The Committee has standing to bring 
this lawsuit, and several jurisdictional bases empower this Court to decide 
it. 
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I. Congress in The Discharge of Its Legislative Duties Is Empowered 
to Investigate Unlawful Conduct 

The defendant President's claim that the Committee's inquiry 
constitutes an unconstitutional "criminal investigation and trial" (Answer, 

Sixth Defense) is utterly without merit. As we have shown (Mem. pp. 14-17), 
Congress, since the beginning of the nation, has investigated wrongdoing and 
maladministration by executive officials under its constitutional power to 
determine the need for new legislation and fulfill an associated "informing 
function. " The Congress is not ousted of investigatory power simply because 
the executive conduct under scrutiny may be criminal and the defendant 
President's claim to the contrary has been repeatedly rejected by the Supreme 
Court. 

In relevant respects the case at bar is a virtual duplicate of 
Me Grain v. Daugherty, 273 U. S. 135 (1927). There the Supreme Court 
broadly sustained a Senate inquiry into alleged malfeasance and nonfeasance 

* / 

by Attorney General Daugherty in connection with the Teapot Dome scandal.— 

The investigation was resisted on grounds essentially identical to those now 

asserted by defendant President. It was claimed that: 

"The investigation is not legislative, but judicial in 
its character; it is an attempt to prosecute, try, and 
determine the guilt or innocence of Harry M. Daugherty. 
Congress has no such power except in impeachment pro- 
ceedings. " ♦* / 

This assertion was flatly rejected by the Supreme Court, which upheld the 

validity of the investigation and ruled that: 

(l)"/T_Aie power of inquiry- -with process to enforce it--is 
an essential and appropriate auxiliary to the legislative 
function. " 273 U. S. at 174. 


*/ The Attorney General had also been charged with laxity in enforcing the 
antitrust laws. See 65 Cong. Rec. 3299, 3409 (1924). 


** /Argument for appellee, 71 L. Ed. 581. McGrain arose out of the issuance 
by the investigating committee of subpenas to Mally S. Daugherty, the 
Attorney General's brother, to explore Mally Daugherty's possible involve- 
ment in alleged wrongdoing by his brother. On Mally Daugherty's failure to 
comply with the subpenas, he was seized by the Senate Sergeant-at-Arms. He 
then, by way of habeas corpus, challenged the validity of his detention and, 
with it, the Senate's investigation. The Supreme Court upheld the validity of 
the investigation and detention. 
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(2) The Attorney General’s administration of the 
Justice Department was “/_p_/ lainly /a subject/ 
on which legislation could be had and would be 
materially aided by the information which the in- 
vestigation was calculated to elicit. “ 273 U. S. at 
177.*/ 

(3) It was not "a valid objection to the investigation 
that it might possibly disclose crime or wrongdoing 1 ' 
by the Attorney General. 273 U. S. at 180. 

What the Supreme Court said in McGrain regarding a legislative investigation 
is controlling here where the Congress, with a view to corrective legislation, 
is investigating alleged wrongdoing by high executive officials. 

In Sinclair v. United States , 279 U.S. 263 (1929), the Supreme 
Court again rejected the claim that a Senate investigation of the Teapot Dome 
scandal was invalid because it dealt with allegedly unlawful conduct within the 
exclusive province of the judicial system. Congress had previously by Joint 
Resolution directed the President to institute appropriate civil and criminal 
court proceedings with respect to certain oil leases between Sinclair* s 
company and the Interior Department. Sinclair asserted that this Resolution 
’had made the whole matter. a judicial question which was determinable only 
in the Courts. “ 279 U. S. at 290. The Supreme Court repudiated this con- 
tention, stating that "/_i_/:t is plain that investigation of the matters involved 
. . . might directly aid in respect of legislative action. *' The Court continued: 

11 ... It may be conceded that Congress is 
without authority to compel disclosures for the 
purpose of aiding the prosecution of pending suits 
but the authority of that body, directly or through 
its 1 committees, to require pertinent disclosures in 
aid of its own constitutional power is not abridged 
because the information sought to be elicited may 
also be of use in such suits. “ 279 U.S. at 295. 


^/In response to the argument that the true motive behind the investigation 
was not to consider the need for new legislation but to pillory the Attorney 
General, the Court asserted that a presumption should be indulged that 
“the real object 11 of such an investigation was to aid Congress in its legisla- 
tive function. 273 U.S. at 178. For later affirmations of this presumption, 
see Barenblatt v. United States, 360 U.S. 109, 133 (1959); Watkins v. United 
States, 354 U. S. 178, 200 (1967). 
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The teachings of McGrain an d Sinclair have been reaffirmed by 
more recent decisions that have repeatedly sustained Congress* power to 
investigate unlawful conduct in connection with its legislative responsibilities. 
Hutcheson v. United States , 369 U. S. 599 (1962) (Senate Select Committee on 
Improper Activities in the Labor or Management Field; investigation of unlaw- 
ful use of union funds to influence prosecution); Delaney v. United States, 

199 F. 2d 107 (1st Cir. 1952)(House Ways and Means Subcommittee on Adminis- 
tration of the Internal Revenue Laws; Investigation of Corruption by Collector 
of Internal Revenue); United States v. Costello , 198 F. 2d 200 (2d Cir. ), cert, 
denied , 344 U. S. 874 (1952) (Senate Special Committee to Investigate 
Organized Crime in Interstate Commerce); United States v. Orman, 207 F. 2d 
148 (3rd Cir. 1953) (same); Sanders v. McClellan , 150 U. S. App. D. C. 58, 

463 F. 2d 894 (1972) (Senate Government Operations Permanent Subcommittee 

*/ 

on Investigations; investigation of riots and violent dis order s)r" 

This consistent precedent is controlling here. Moreover, it is 
clear from a policy standpoint that criminal conduct is a legitimate subject of 
legislative concern because the existence of such conduct may well necessi- 
tate remedial legislation and public revelation of its scope. — The need for 
legislative scrutiny is peculiarly acute where wrongdoing by executive 
officials is involved, for in such cases there is a serious danger that the 


j^/The very existence of the "use immunity" statute for compelled testimony 
before Congress, which this Court construed in In Re: Aoplication of United 
States Select Committee on Presidential Campaign Activities,, (D. D. C. , Misc, 
No. 70-73, June 12, 1973), recognizes that congressional investigations may 
deal with conduct which may also be the subject of criminal prosecution. And 
this Court*s decision in that proceeding appears to assume the validity of the 
Select Committee*s investigations into' criminal conduct. 

** / The subject of the Committee’s investigation -- unlawful and improper 
activities by executive officials in connection with the 1972 presidential 
campaign — is n f_ g_/lainly /a subject/ on which legislation could be had and 
would be materially aided by the information which the investigation was 
calculated to elicit." McGrain v, Daugherty , 273 U. S. 135, 177 (1927). This 
case is thus wholly unlike Kilbourn v. Thompson , 103 U. S. 168 (1881), where 
the Court found that the subject of inquiry -- the conduct of a particular real 
estate pool subject to then- pending bankruptcy proceedings -- could not lead 
to valid legislation. 
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corrective processes of criminal justice themselves will be corrupted or ob- 
structed. That was precisely what occurred in Teapot Dome -- the laxity of 
Justice Department officials facilitated a "coverup" of criminal activities. The 
Senate's investigations -- which were fully sustained by the Supreme Court 
in McGrain and Sinclair -- laid bare the full extent of the wrongdoing and led 

to the appointment of a Special Prosecutor and the prosecution of the 

*/ 

principal wrongdoers. 

The parallels to this case are obvious. Here, too, the evidence 

shows that certain highly-placed officials obstructed the work of the Justice 

Department and engaged in a "cover-up". It was through the efforts of the 

Committee, together with the work of this Court and of the media, - that the 

extensive nature of the wrongdoing was first exposed and vigor restored to 

the system of criminal justice. In these circumstances, it is spurious in the 

extreme to claim that the Committee and its members "are /not/ entitled to 

Investigate criminal conduct" — and that all such investigations should have 

*** / 

been left to executive discretion. 

If Teapot Dome and Watergate teach anything, it is "the danger to 
effective and honest conduct of the Government if the legislature^ power to 
probe corruption in the executive branches/ unduly hampered. " Watkins v. 
United States , 354 U.S. 178, 194-95 (1957). In such cases, legislative inquiry 
is vitally important not only to consider the need for remedial measures but 
also to unstick the clogged wheels of the criminal justice system. 

*/ Attached to this memorandum is an article published by Felix Frankfurter 
in the New Republic in May, 1924, in which he gives an overview of the 
congressional investigation of the Teapot Dome scandal and argues for the 
continuance of vigorous congressional inquiries into executive wrongdoing. 

**/ Answer Far a. 3 ; See also Sixth Defense. 

*** / It is also anomolous»in our judgment, for the defendant President to 
suggest that Watergate matters must be left exclusively to the criminal 
justice system when he is, at the same time, refusing to give vital evidence 
to the Grand Jury. 
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c 

|H. The Committee has been Fully Authorized by the Senate to Subpena 

the Defendant President and to Institute Suit in Aid of its Subpena Power. 

In his Answer, the defendant President asserts that the Committee 
was not authorized by the Senate to issue subpenas to him (Seventh Defense). 

He also contends that the Committee, without Senate "review and action", was 
not empowered to instigate this litigation (Eighth Defense). We deal with 
these contentions in turn and demonstrate that each is without substance. 

A. The Committee's Authority to Subpena the Defendant President. 
In refusing to comply with the Committee’s subpenas, the defen- 
dant President at no point even suggested that the Committee lacked authority 

from the Senate to subpena him; indeed, in resting his refusal on "the Con- 

*1 

stitutional principle of separation of powers, " he impliedly conceded that 
the Committee was invested with the full power of the Senate in this respect. 

It was only many weeks later, after this litigation was initiated, that he 
belatedly claimed a lack of authority to issue the subpenas. This claim is 
untimely, and has therefore been waived. Assuming, arguendo , that it 
should be considered, it is untenable. 

The Committee's authority was framed by the Senate in S. Res. 

60 in sweeping terms that allow investigation of the President. The Committee 
is directed to investigate the extent to which "any persons" engaged in 
designated activities in "the presidential election of 1972, or in any related 
campaign . . . conducted by . . . any person seeking nomination or election 


*/ Exhibit G to the Complaint, p. 2, incorporated by reference in Exhibit 
E to the Complaint. See also Exhibit F to the Complaint. 

** / The Supreme Court has repeatedly held that asserted defects in the power 
or authority of a congressional committee must be raised before the committee 
where possible; a person who refuses to furnish evidence to a committee on 
other grounds may not assert alleged defects in the committee's authority for 
the first time in subsequent litigation. United States v. Bryan, 339 U. S. 323 
(1950); United States v. Fleischman, 339 U.S. 349 (1950); Me P haul v. United 
States, 364 U.S. 372 (I960). This rule, which was reaffirmed by the Court of 
Appeals for this circuit in Shelton v. United States, 131 U.S. App. D. C. 315, 40 
F. 2d 1292 (1968), controlls here. Its purpose is plain. A person resisting a 
subpena is not permitted to toy with a committee; he must raise before the 
committee any challenge to its authority so that it may have the opportunity to 
consider the objection or remedy itself. McPhaul v. United States, supra at 
379. 


776 


9 . 


as the candidate of any political party for the office of President of the United 

States in such election . . . 11 S. Res. 60, 93d Cong. , 1st Sess. Sec. 1 (a). 

Since the defendant President is a "person" who sought "nomination" and 

"election" to the "office of President of the United States", the Committee is 

authorized to examine his conduct. This was made clear by Senator Ervin 

in the floor debates preceeding the adoption of S. Res. 60: ’’/The Resolution_/ 

gives the Select Committee sufficient authority to investigate the presidential 

election of 1972 and any . . . activity of any person seeking nomination or 

election as a candidate . . . for the office of President ..." 119 Cong. Rec. 

at S 2233 (1973) / _Enphasis supplied_/. 

In aid of its investigatory powers, the Committee was also granted 

authority to "require by subpena . . . any . . . officer ... of the executive 

branch of the United States Government ... to produce . . . any . . . 

communications, documents, pape rs . . . recordings, tapes, or materials 

relating to any of the matters or questions it is authorized to investigate and 

*/ 

study. " S. Res. 60, 93d Cong., 1st Sess. S®c. 3 (a) (5). This grant in- 
cludes authority to subpena materials from the defendant President, for he is 


*/ The defendant President's contention (Answer, Ninth Defense) that the 
subpena attached to the complaint as Exhibit D is "unreasonably broad and 
oppressive" is insubstantial. That subpena seeks materials relating to the 
involvement of named individuals in alleged criminal acts related to the 1972 
Presidential campaign and election. We would hope that the amount of such 
material would be comparatively limited and that the records relating to 
criminal conduct in the White House are not so numerous that it would be 
"oppressive’ ' to gather them together. But should their number prove extensive , 
the subpena is fully valid. In McPhaul v. United States, 364 U. S. 372, 382 
(I960), the Supreme Court upheld a Congressional subpena of similar scope 
stating that"/ _a/ dequacy or excess in the breadth of the subpena are matters 
variable in relation to the nature, purposes, and scope of the inquiry." Where, 
as here, the Committee's inquiry is "a relatively broad one, " the permissible 
scope of materials that could reasonably be sought was necessarily equally 
broad. " Id . 

Moreover, because of the defendant President's failure to cooperate 
more fully with the Committee, the plaintiffs do not know precisely what 
materials in the possession or under the control of the defendant President 
might be relevant to the Committee's inquiry. In these circumstances, the 
subpena is framed "with all of the particularity the nature of the inquiry and 
the /^Committee's J situation would permit. " Oklahoma Press Publishing Co. 
v. Walling, 327 U.S. 186, 210 n. 48 (1946); McPhaul v. United States, supra 
at 383. 



777 


10 . 


obviously an "ofixcer ... of the executive branwx of the United States 
Government. " The presidency is an "office^'of the government and is 
frequently spoken of as auch.Jf/ The Constitution itself repeatedly refers to 
the "Office of the President." U.S. Const. Art. II, sec. 1, clauses 1, 5, 

7. 


| 

Any possible doubts whether the Senate intended to include the 
President as an "officer" subject to subpena under Sec. 3-{a) (5) are laid 
to rest when S. Res. 60 is considered as a whole. As already shown, the 
Committee was authorized to investigate the defendant Presidents conduct , 
and it is logical to conclude that the Committee was likewise empowered to 
obtain relevant evidence from him. In addition, the Resolution specifically 
refers at the outset to "the office of President of the United States. " Sec. 1 
(a), and that phrase frequently reappears in the text of the Resolution. ** / 
Since a congressional resolution, no less than a statute , must be considered 
in its entirety, the reference in Sec. 3 (a) (5) to "officer ... of the United 
States" must be read in pari materia with the frequent references elsewhere 
in the Resolution to "office of President of the United States. " Such a reading 
confirms the Senate's intent to authorize the Committee to subpena the Presi- 
dent, if necessary. *** / Furthermore, S. Res. 60 was passed in an atmosphere 
of widespread public doubts regarding the possible involvemat of the President 

^Counsel for the President themselves refer to the President as an "officer" 
of the United States. See , e. g. , transcript of argument before this Court on 
August 22, 1973 in Misc. No. 47-73 at pp. 11, 17. 

*^(5ee the references to "office of President of the United States" in Secs. 2 
(7), (9), (11). 

*** £ertainly congressional committees have successfully issued subpenas to 
high executive officials in the past under subpena authority framed in general 
terms. See , e. g. , 3 Annals of Cong. 493, 1106 (1792) (investigation of St. 

Clair expedition under general authority to send for "persons, papers, and 
records;" "p apers and accounts" furnished by Secretaries of Treasury and 
War, who also testified); H. R. Rep. 194, 24th Cong. , 2d Sess. ; Jrl. of 
Committee 75, 104 (1837) (Committee subpenas issued to Secretary of 
Treasury, who complied); S. Res. 71, 77th Cong. , 1st Sess. (1944), Hearings 
before Special Committee Investigating the National Defense Program, 78th 
Cong. , 2d Sess., at 10505 et seq. ("Truman Committee" authorized to subpens 
"witnesses" and "documents;" evidentiary subpena issued to Attorney General 
and Secretary of Navy, who complied); P. L. 601, 79th Cong. I 134 (a) (1946) 
and Hearings before the Permanent Subcommittee on Investigations of 
Committee on Government Operations, 84th Cong., 1st Sess. at 43 et seq . 
(1955) (Committee authorized to subpena "witnesses" and "correspondence "; 
subpena issued to Harold Stasseji, Administrator of Foreign Operations 
Administration, who complied) See generally 104 Cong. Rec. 3848-50(1958) 
.(remarks of Rep. Meader). 



in "Watergate". This history gives further support to the contention 
that, with S. Res. 60, the Senate intended to give the Committee power to 
ubpena the President. */ 

B. The Committee's Authority to Institute this Litigation. 


The Committee's authority to bring this litigation is fully 

established by a standing order of the Senate (Senate Resolution 262, 70th 

Cong. , 1st Sess. (1928))which provides in pertinent part: 

That . . . any committee of the Senate is hereby authorized 
to bring suit. . . in any court of competent jurisdiction if 
the committee is of the opinion that the suit is necessary 
to the adequate performance of the powers vested in it or the 
duties imposed upon it by . . . resolution of the Senate .... 
Such suit may be brought and prosecuted to final determina- 
tion irrespective of whether or not the Senate is in session 
at the time the suit is brought or thereafter. " ** / 

This resolution was adopted by unanimous vote of the Senate in response to 

the Supreme Court's decision in Reed v. County Commissioners , 277 U. S. 

376 (1928), which dismissed a civil action broughtbya Senate committee to 

enforce a subpena on the ground that the committee had not been explicitly 

authorized by the Senate to bring suit. As the legislative history of the 

resolution shows ( see 69 Cong. Rec. 10596 (1928) ), its purpose was to 

fZ The unusually broad nature of the Committee's powers was explicitly 
acknowledged in the debates preceding the adoption of S. Res. 60. For 
example. Senator Scott, the minority leader observed: 

" . . . / S. Res. 60 / is the broadest resolution ever 


introduced in the Senate, in my recollection ..." 


"/ It contains / the widest possible powers to send a hoard 


of officials amongst the executive department --if I can 


paraphrase the Declaration of Independence a little- -to 
send a group of staff members ... to look into all the raw 
files of the Government . . . . " 


This is a power never before given to anyone in the histor 


of our Constitution , # Cong. Rec. at g 2320 (1973) 

Emphasis supplied / 

And Senator Cotton, a senior member of the minority party, declared: 

"There must not be any suspicion allowed to go out to the 
American people that there has been any kind of a whitewash 
or any kind of a cover-up, no matter who may be involved. 
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remedy the Reed defect and make clear that Senate committees are 
authorized to institute litigation. 

Contrary to the assertion of defendant President, the Committee 
was not required to seek approval of the entire Senate before instigating 

jjc / 

the present suit. Certainly, such approval is not required by S. Res. 262;— 
in fact, that resolution explicitly obviates the need for such approval by 
providing that ’’suit may be brought £by a committed irrespective of 
whether or not the Senate is in session at the time the suit is brought. 11 
yTCmphasis supplied? S. Res. 60 does empower the plaintiff Committee 
to "make to the Senate any recommendations it deems appropriate" with 
regard to refusals to obey its subpenas, (see Sec. 3 (a) (6)), but this 
language simply gives the Committee the wholly discretionary option to 
make "recommendations" to the Senate^/ and in no way qualifies the 
Committee's unrestricted authority under S. Res. 262 to institute litigation. 
Clearly, the Senate, through S. Res. 262, has delegated to the plaintiff 
Committee all of the authority which the entire Senate would have to institute 
the present litigation. 


*/ The authority to sue granted by S. Res. 262 was successfully 

employed by the Senate Banking and Currency Committee without seeking 
full Senate approval in In Re the Hearings by the Committee on Banking 
and Currency, 245 F. 2d 667 (7th Cir. 1957). 

**/ For example, in view of the decision in Wilson v. United States, 
125 U.S. App. D.C. 153, 369 F. 2d 198 (1966), it is possible that the 
Committee might want full Senate approval before contempt proceedings 
under 2 U. S.C. 8192 are instituted. The Committee would also want 
Senate approval before the Senate Sergeant-at-Arms is sent to arrest 
someone who has refused to obey the Committee's process. 
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m. This Court has Jurisdiction over the Subject Matter of the Suit. 

The Complaint asserts five statutory and constitutional bases of 
jurisdiction for this suit -- 28 U. S. C. §1331, 28 U. S. C. 11345, 28 U.S.C. 
§1361, the judicial review provisions of the Administrative Procedure Act, 

5 U.S. C. §8701-706v and Article in of the Constitution. Each of these provi- 
sions affords a fully sufficient jurisdictional foundation. It is particularly 
clear that 28 U. S. C. §1331 is apposite here because the only objection to its 
application -- that the jurisdictional amount is not present --is utterly 
without substance. 

Before turning to these jurisdictional provisions, it is appropriate 
to deal summarily with defendant President's assertion that the Committee 
lacks standing to bring this action (Answer, Fifth Defense). A plaintiff has 
"standing" if he has a "personal stake" in the controversy before the Court. 
Sierra Club v. Morton, 405 U. S. 727, 732 (1972); Barlow v. Collins , 397 
U.S. 159, 164 (1970); Baker v. Carr , 369 U. S. 186, 204 (1962). Here, the 
"personal stake" of the Committee and its members is their interest in 
(1) obtaining evidence necessary to the performance of their legislative and 
informing functions and (2) reaffirming their authority to issue subpenas to 
all relevant officials. It has been repeatedly held that a legislator's stake in 
the discharge of his official responsibilities empowers him to bring suit to 
protect and further those responsibilities. Minnesota State Senate v. Beens, 
406 U.S. 1 (1972); Coleman v. Miller, 307 U.S. 433, 438 (1939): Mitchell v. 

Laird, U.S.App. D. C. , 476 F.2d 533 (March 20, 1973); Kennedy v. 

Sampson, (D. D. C. , C.A. 1583-72, August 16, 1973); Holtzman v. Richardson , 

(E. D.N. Y. , 73-C-537, July 25, 1973), rev'd on other grounds^ F. 2d 

(2d Cir. 1973); Williams v. Phillips , (D. D. C. , C.A. 490-73, June 11, 1973). 
See also Xrombetta v. State of Florida, 353 F. Supp. 575 (M. D. Fla. 1973). 
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These rulings are directly applicable here. */ 


A. 2 8 U. S, C t §1331 Affords Jurisdiction Because 
the Requisite Jurisdictional Amount is Present 

Counsel for defendant President contend that federal question 

jurisdiction under 28 U, S. C. §1331 fails because the amount in controversy 

does not exceed $10,000, exclusive of interest and costs. (Answer, Second 

Defense). There is no merit to this claim, as now demonstrated. 

The Supreme Court has ruled thai; in determining whether a 

prospective litigant has satisfied the jurisdictional amount requirement, all 

doubts must be resolved in favor of the plaintiff; 

11 . . . /T/he sum, claimed by the plaintiff controls if 
the sum is apparently made in good faith. It must 
appear to a legal certainty that the claim is less 
than a jurisdictional amount to justify dismissal. n 
St, Paul Mercury Indemnity Co. v. Red Cab Co. 

303 U. S. 283, 288-89 (1938). 


*/ The decision by this Court in Williams v. Phillips is especially apposite. 
The plaintiffs, members of the Senate Labor and Public Welfare Committee, 
brought their action under 28 U. S. C. §1331, and alleged that the defendant 
was serving illegally as Acting Director of the Office of Economic Opportunity 
in that he had not been confirmed first by their Committee and later by the 
entire Senate. The Court, citing Mitchell v. Laird, supra , rejected the 
claim that the plaintiffs lacked standing to bring the action: 

"In this case, a declaration that the defendant is unlawfully 
serving in office would bear upon the plaintiffs' duties to 
consider appropriations for OEO, or other legislative 
matters affecting OEO or the position of OEO Director. 

Moreover, the service by the defendant as Acting Director 
of OEO, rather than Director, does not remove the direct 
injury to plaintiffs' alleged right to pass on the individual 
nominated to be Director. The injury is aggravated if 
anything, because the Acting Director is performing the duties 
of the Director without the advice and consent which the 
plaintiffs would have been able to assert over an individual 
whose name had been submitted to the Senate for confirmation. " 

See also United States Servicemen 1 s Fund v. Eastland (D. C. Cir. No. 24,279 
Aug. 30, 1973), a suit brought under §1331, where the Court held that a third 
party has standing to challenge a congressional subpena directed at records 
relating to him. It follows from this decision that a congressional committee, 
as an immediate party in interest, would have standing to instigate litigation 
to enforce its own subpenas. 
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c 

"Mere difficulty of precise estimation /of damages/ in monetary terms" 
or the fact that the damage amount may be somewhat speculative does not 
defeat jurisdiction. 1 Moore, Fed. Practice, Para. 0.92(5) at 845. See also 
Berk v. Laird , 429 F. 2d 302, 306 (2d Cir. 1970); Columbia Motion Pictures 
Corp. y, Rogers , 81 F. Supp. 580 (S.D.^W. Va. 1944). In an action 
where no damages are claimed, the amount in controversy is measured 
by the?'value of the right to be protected or the extent of the injury to be 
prevented. " Marquez v. Hardin, 339 F. Supp. 1364, 1370 (N.*D; Cal. 1969); 
Tatum v. Laird , 144 U.S. App. D;C. 72, 76, 444 F.2d 947, 951, rev r d on 
other grounds , 406 U.S; 1 (1972); Penn R.R. v. City of Girard, 210 F. 2d 
437, 439 (6th Cir. 1954). And where the plaintiff has asserted a 
violation of a constitutional right, "the better and modern view ... is to 
give the jurisdictional allegations of the complaint a broad and liberal 
interpretation. " Fifth Ave, Peace Parade Committee v. Hoover, 327 F. Supp 
238, 241-42 (S.D.'N. Y. 1971). See also Tatum v. Laird, supra. ,; Berk v, 
Laird, supra, ; Cortright v, ReSor , 325 F. Supp. 791 (S.‘D. l N.- Y. 4 ), rev'd 
on other grounds , 447 F. 2d 245 (2d Cir. 1971); United States Servicemen's 

Fund v. Eastland , U.S. App. D. C. , F. 2d (Civil No, 24,279 

Aug. 30, 1973) slip op. at 16. 

In the instant case, the jurisdictional amount requirement is met 
whether viewed from the perspective of (1) the out-of-pocket expenses that 
the Select Committee (and the public) will suffer if the two subpenas are not 
honored, (2) the value of the constitutional rights and duties to investigate 
criminality and corruption in high government office and to propose corrective 
legislation that rest with the Select Committee and its members, or (3) the 
possible injury to defendant President if this suit is successful. 
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(1) Out-of-Pocket Expenses 

The two subpenas the President has rejected seek tape recordings 
of five significant conversations with John Dean and other documents and 
materials relating to the possible criminal involvement of twenty-five present 
and former White House officials. If the Committee is denied access to the 
vital materials it has subpenaed, it must seek by other, more difficult, means, 
including additional investigations and the taking of additional testimony, the 
information that could be easily obtained if these materials were released. 
Furthermore, non-release of the tapes and other materials will make the 
Committee's report-writing and legislative recommendation functions much 
more taxing and expensive. The Committee, to fulfill its responsibilities 
under Si Res. 60, must reach some conclusions as to the involvement or 
noninvolvement of the President and other high officials in the criminality 
that tainted the 1972 campaign and election. This task would be greatly 
simplified if the subpenaed tapes and materials were made available. But, if 
they are not, long hours must be spent by senators and staff alike sifting 
through the contradictory and inconsistent evidence on hand to reach some 
consensus. The non-availability of the subpenaed materials may also prolong 
the public hearings because the best, most succinct evidence will not be avail- 
able for presentation. In addition, without knowing the full extent of admin- 
istrative corruption, the Committee will be disadvantaged and slowed in 
determining what corrective legislation to recommend to Congress. 

The attached affidavit of Senator Sam J. Ervin, Jr. , the 
Committee Chairman, shows that, in his judgment, the expenses to the 
Committee, including the costs of additional staff time for investigation, 
public hearings, report writing and legislative recommendation that will be 
necessitated if the subpenaed tapes and other materials are not produced will 
exceed $10,000. Moreover, the additional costs to the taxpayers and the nation 
for the extra time and effort the senatorial members of the Committee and 
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their individual staffs must spend in the event of non- production may well 
exceed $10, 000. Such costs afford a settled basis on which to rest a finding 
that the jurisdictional amount requirement of §1331 is satisfied. Petroleum 
Exploration Co. v. Public Service Comm'n, 304 U.S. 209 (1938); Bitterman 
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particularly where to do otherwise would deny a forum for that issue. As 

one district judge observed: 

"/The/ better and modern view in cases 
where the complaint alleges abridgment 
of constitutional rights by federal officials 
is to give the jurisdictional allegations of 
the complaint a broad and liberal interpre- 
tation. Where, as here, plaintiffs have 
alleged activity which could tend to seriously 
inhibit their rights of assembly and petition, 

I am reluctant to conclude, upon a preliminary 
motion, that such rights are worth less than 
$10, 000 to plaintiffs. Certainly they may be 
difficult of evaluation, but* priceless does not 
necessarily mean*worthles^. " 

Fifth Aye, Peace Parade Committee v. 

Hoover , 327 F. Supp. 238, 241-42 (S. D. N. 

Y. 1971) 

See also West End Neighborhood Corp. v. Stans, 312 F. Supp. 1066, 1068 
(D. D. C. 1971); Murray v. Vaughn, 300 F. Supp. 688 (D. R.I. 1969). 

The value of the constitutional rights and duties here at issue is at 
least roughly measurable by reference to the sums appropriated for the 
Committee’s work. The initial appropriation approved in S. Res. 60 was 
$500, 000; subsequently, on June 25, 1973, the Senate unanimously voted an 
additional $500, 000 for the Committee’s work. 119 Cong. Rec. S11900 (1<973). 
This Court has held that the jurisdictional amount requirement is met if 
the congressional appropriation for the activity at issue exceeds $10, 000, 

1 Williams v. Phillips , F. Supp. (D. D. C. 1973, C.A. No. 490-73 ).—' 1 


*/ This approach to the valuation of constitutional rights is consonant with the 
purpose of the jurisdictional amount requirement - to keep petty litigation 
! from burdening the federal courts. See S. Rep. No. 1830, 85th Cong. , 2d 
; Sess. 4(1958). Cases involving bona fide constitutional rights are hardly petty 
or trivial. 

In Kennedy v. Sampson, and Holtzman v. Richardson, supra , 
p. 13, the district courts found that the value of the constitutional rights and 
duties of legislators satisfied the jurisdictional amount requirement. 

** / It is also appropriate to add that the rights and duties here involved are not 1 
the sole property of the Committee and its members. Rather, they belong in 
a very real way to the citizenry. The Committee and its members only hold 
these rights and responsibilities in trust for the public they represent, and 
the public is being grievously injured by the continued uncertainty, dividive- 
ness and crisis in confidence that the President’s failure to release the 
materials subpenaed has produced. While it may be difficult to put thisiinjury 
in monetary terms, surely the damage, by any accounting, exceeds $10, 000. 
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(3) The Value of this Cause to Defendant President 
The value of a favorable determination to a defendant may be 
considered in determining whether the jurisdictional amount requirement is 

met. Williams v, Phillips , supra , Tatum v. Laird, supra. Most assuredly, 

I 

j the worth of a favorable decision to defendant President in this case far ex- 

| ceeds the sum of $10, 000. The tapes and materials subpenaed, because of 

the heightened public interest in them, are quite valuable. The depreciation 

in value that would occur if their contents were made public through compliant 

±/ 

with the Committee* s subpenas would exceed $10, 000. We trust, more- 
over, that it is not untoward to suggest that the outcome of this litigation means 
far more to the defendant President than the depreciation in value of the tapes 
and records he now holds. If the accuracy of John Dean's account is sub- 
stantiated in all particulars, the continuance of his Presidency may be in 
jeopardy and he may be subjected to criminal penalties. In these circumstance 
the outcome of this case is clearly worth more than $10, 000 to defendant 
President. See Williams v. Phillips , supra . 


*/ The Supreme Court has held that, in appropriate circumstances, the value 
of an object in question in a lawsuit can be used in:?deciding whether the 
jurisdictional amount is present. Mississippi and Missouri R. Co. v. Ward, 
67 U.S. 485 (1852). 
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B. Other Provisions Establish Additional Grounds of Jurisdiction 
Over This Suit 

As demonstrated, there can be no doubt that 28 U. S.C. § 1331 
gives this Court jurisdiction to consider the subject matter of this suit. 

Even if § 1331 were not available, however, jurisdiction would be fully 
sustainable under the other statutory and constitutional provisions asserted 
in the Complaint. 

(1) 28 U. S. C. § 1345 and Article HI of the Constitution 

Under 28 U. S. C. I 1345, federal district courts are empowered 
to entertain "all civil actions, suits or proceedings commenced by the United 
States While the right to sue in the name of the United States is 

most commonly exercised by the executive, the Houses of Congress share 
equal dignity under the Constitution and, as such, they are likewise 
entitled to bring suit on behalf of the United States under 8 1345, where, as 
here, the national government is involved and that involvement is peculiarly 
the concern of the legislative branch. So much was implicitly suggested by 
the Supreme Court in Reed y. Commissioners , 277 U.S. 376 (1927), where a 
suit to enforce subpenas brought by a Senate Committee under the predecessoi 
to § 1345 was dismissed, but solely on the ground that the Senate had not 
delegated to the Committee its power to institute such a suit. As : shown 
above, this delegational defect was rectified by the adoption of S. Res. 262, 
authorizing Senate committees, including the Committee here, to instigate 
suit in the performance of their duties in the name of and on behalf of the 
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United States. Asa result of this delegation, the plaintiff Committee here 
has full authority to sue under § 1345. */ 

Since the passage of S. Res. 262, Senate committees on several 
occasions have resorted to the district courts in aid of their investigatory 
functions. In 1956 the Senate Banking Committee, seeking evidence from an 
imprisoned former bank president and invoking jurisdiction under § 1345, 
successfully applied through its own counsel to a District Court for a writ of 
habeas corpus ad testificandum to secure testimony from the prisoner. See 
In Re Hearings by the Committee on Banking and Currency . 245 F. 2d 667 
(7th Cir. 1957) (prisoner's appeal held moot). The same Committee sub- 
sequently obtained an order from the District Court requiring the United 
States Attorney to release to it certain bank records compiled by the prisoner 
which he had withheld on grounds of grand jury secrecy. In Re Hearings by 
the Committee on Banking and Currency, 19 F. R. D. 410 (N. D. 111. 1956). 
Moreover, the Committee that appears as plaintiff in this lawsuit in several 
instances has successfully applied through its own counsel to this Court for 


*/ There is no merit in defendant President's assertion, (Answer, Third 
Defense) that authorization by the Senate is insufficient, and that the plaintiff 
Committee must also receive approval from the House (in the guise of a 
statute) before instituting suit under § 1345. Each House of Congress has 
traditionally enjoyed independent power to issue and enforce its own process 
and punish contempts of its authority ( e. g. , McGrain v. Daugherty, 273 U. S. 
135 (1927) ), authorize monies to support its investigations ( e, g . , S. Res. 60, 
93rd Cong., 1st Sess. , authorizing funds for the Select Committee), and 
otherwise act independently in exercising its authority and vindicating its 
interests. There is thus no warrant to impose the novel requirement of 
approval from the other House when the action taken by one House to vindi- 
cate its interests takes the form of litigation to enforce a subpena issued 
under the authority of that House. This principle was recognized by the 
Supreme Court in a state legislative context in Minnesota State Senate v. 
Beens, 406 U. S. 187 (1972), which held that a state Senate might participate 
in litigation involving federal questions without securing the concurrence of 
the House. The same principle applies at the federal level, where the inde- 
pendent power of each House to manage its own affairs has been accepted 
since the beginning of the nation. See also The Pocket Veto Cases, 279 U. S. 
655 (1929) (House committee represented before Supreme Court pursuant to 
committee resolution without approval of Senate); United States v. Lovett, 

328 U.S. 303 (1943) and $9Cong. Rec. 10882 (1943) (House committee 
authorized to appoint special counsel to represent United States inGourt of 
Claims; no Senate approval ); In Re Hearings by the Committee on Banking 
and Currency, 245 F. 2d 667 (7th Cir. 1957) where the Committee applied to 
the courts in connection with its investigation without securing the approval 
of the House. Since S. Res. 262 is simply a dele gation to the Select Commit- 
tee of the independent power that the Senate possesses to enforce its own 
process through litigation, the Select Committee has authority to appear here 
as the United States. 
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issuance of writs of habeas corpus ad testificandum . */ At no time has 
the Court's exercise of jurisdiction been questioned by either the Court or 
the parties. ** / 

Indeed, both precedent and principle establish that, even without 
§ 1345, the Court would have jurisdiction to entertain this suit under Article 
EH of the Constitution. Under the equitable principles enunciated by the 
Supreme Court* i n In re Debs , 158 U.S. 564 (1895), and most recently applied 
i n New York Times Co. v. United States , 403 U.S. 713 (1971), federal 
courts have power under that Article to hear suits brought by the federal 
government to protect the public interest "in respect to matters which by 
the constitution are entrusted to the care of the Nation. " In re Debs , supra 
at 586. A statutory grant of jurisdiction for such cases is not necessary. *** / 


*/ See generally Mis c. No. 70-73 (D.D.C. 1973). 

**/ As these decisions suggest, the Committee's appearance here by its own 
counsel is not precluded by 28 U. S.C. § 516, which limits representation of 
the United States to the Attorney General and his subordinates. As the 
history of that provision and the cases decided under it shows, it is a house- 
keeping statute designed to resolve conflicts between governmental agencies 
and to regulate the relationship between the Attorney General and the various 
United States Attorneys. See, e. g. , FTC v. Guignon, 390 F. 2d 323 (8th 
Cir. 1968) (FTC enforcement of subpenas); United States v. United States 
District Court for the Eastern District of Arkansas, 226 F. 2d 238 (8th Cir. 
1955) (Attorney General's authority to overrule actions of United States 
Attorney). Plainly, 28 U. S.C. §516, which is codified together with other 
provisions dealing with the internal administration of the Justice Department, 
was not intended to deal with representation of the legislative branch. As 
shown above, the Houses of Congress have appeared before the judicial 
branch by their own counsel and section 516 and its predecessors have not 
been construed to bar such representation. Moreover, even if 28 U.S. C. 

8 516 were generally applicable to representation of the legislative branch, 
it provides for an exception from its requirements in cases "otherwise 
provided by law. " S. Res. 262 explicitly authorizes a committee to appear 
in the name of and on behalf of the United States by its own counsel and, in 
view of the independence traditionally exercised by each House of Congress 
in protecting its interests, this resolution vould qualify as "law" for purposes 
of 28 U. S. C. § 516, and constitute sufficient authorization for the Commit- 
tee's appearance by its own counsel. We also note that, in a matter such as 
this where the legislature is taking a position opposed to that of the Presi- 
dent, it would be patently inappropriate for the Committee to be represented 
by the Attorney General or his subordinates. 

*** / District Judge Gerfein, in his opinion in New York Times, noted that 
the government was asserting its right "to protect itself in its vital functions" 
and stated: "There seems little doubt that the Government may ask a Fed- 
eral District Court for injunctive relief even in the absence of a specific 
statute authorizing such relief. " United States v. New York Times Co. , 328 
F. Supp. 324, 327 (S.C. N. Y. 1971). 
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In the Debs case, the federal government sought to enjoin a 

Pullman strike that threatened the national interest in the maintenance of inter - 

state commerce and transportation of the mails. The Supreme Court held that 

the Federal Courts may entertain actions brought by the federal government: 

", . . whenever the wrongs complained of are such as affect 
the public at large, and are in respect of matters which by 
the constitution are entrusted to the caie of the Nation, and 
concerning which the Nation owes the duty to all the citizens 
of securing to them their common rights. . . . M 158 U.S. at 568. 

Subsequent to Debs, the federal courts have recognized that the government, 
without utilizing a specific jurisdictional statute, may sue to protect a variety 
of national interests. E, g. , New York Times v. United States , sugra (consti- 
tutional authority of the President to protect military and diplomatic secrets); 

U-S- *OS~09»S-) 

Sanitary District of Chicago v. United States , W9=^j=^=9*^ ! W46*)(suit to re- 
move obstructions to navigable waters); United States v. Arlington County , 

326 F. 2d 929 (4th Cir. 19 64) (protection of servicemen, from improper state 
taxes); United States v. Brand Jewelers Inc . , 318 F, Supp. 1293 (S. D, N. Y. 

19 70) (violation of due process rights of impecunious debtors by improper ser- 
vice of process); United States v. Brittain, 319 F. Supp. 1058 (N. D. Ala. 1970) 
(suit to enjoin enforcement of state miscegenation laws against military 
personnel^ 

In the instant case, the Committee is seeking to vindicate the 
national interest in the effective discharge of its constitutional responsi- 

"* 1 

bilities to investigate executive wrongdoing and consider remedial legislation*- 

While past cases to enforce vital governmental interests where the 

*/This interest is also protected by Congress’ power to enforce its own process 
(see McGrain v. Daugherty, supra) and by 2 U. S. C. 8192, providing for crimin; i] 
punishment for disobeying congressional process. However, as shown in our 
initial memorandum, pp. 5-6, these remedies are inappropriate and inadequate :i 
the special circumstance of this case. See further United States Servicemen's 
Fund v. Eastland, supra . The Supreme Court has stated that civil relief to vine i 
cate a basic governmental interest is appropriate where statutory criminal sai c 
tions'U-re inadequate to ensure /its /full effectiveness. " Wyandotte Transp. Co. ^ 
United States, 389 U.S. 191,202 (1967). See also p. 12, n. **/, supra . 

Defendant President appears to agree that a contempt proceeding against hi r 
is an inappropriate means to resolve the critical issue of executive privilege. 

In his Petition for Writ of Mandamus to this Court of Appeals, (p. 5, para. (c)) co i 
tends that this Court’s ruling in Misc. No. 47-73 should be reviewed by way o 
mandamus because to require him "to refuse to comply with the order of Augu ; 
29, 1973 and await further action, /would be/ unnecessary and would only 
delay a resolution of this important and extraordinary case. " 
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courts have recognized that a specific jurisdictional statute is not required 
have involved actions brought by the executive branch their underlying 
principle fully sustains a like power allowing the Houses of Congress 
to sue to vindicate governmental interests which are, as here, the special 
concern of the legislative branch. The legislative branch is equal in 
constitutional dignity to the executive branch, and has equal right to invcke 
the Article HI jurisdiction of the Federal Courts to promote and protect 
basic governmental interest. 

(2) 28 U.S.C. § 1361 

Under 28 U.S.C. § 1361, the federal district courts are invested 
with jurisdiction over ’’any action in the nature of mandamus to compel an 
officer ... of the United States ... to perform a duty owed to the plain- 
tiff. " The defendant President apparently concedes, as he must, that § 1361 
affords an independent basis of subject matter jurisdiction. *./ He contends, 
however, that the asserted duty involved here -- the duty of defendant Presi- 
dent to respond to evidentiary subpenas --is not the sort of duty that "affords 
mandamus jurisdiction within the meaning of 28 U. S. C. I 1361. " (Answer, 

Third Defense) But this contention is groundless and has already been rejected 
in substance by this Court's decision in the Special Prosecutor's case, as 
now explained. 

The existence of jurisdiction under § 1361 depends on the nature 

of the duty which the defendant official assertedly owes the plaintiff. This 

section is applicable if the asserted duty is "ministerial" in character, and 

not "discretionary. " E. g. , Roberts, Treasurer v. United States, 176 U. S. 

221, 231 (1900); Kendall v. United States ex rel. J5tokes , 37 U. S. (12 Peters) 

834, 839 (1838). This Court has already held that the duty of 

*See National Association of Government Employees v. White, 135 U. S. 

App. D. C. 290, 418 F. 2d 1126 (1969); Richardson v. United States, 465 F. 

2d 844, 849-51 (3d Cir. 1972). Section 1361 represents a statutory codifica- 
tion and extension to all federal district courts of the common law power 
Long enjoyed by this Court to issue mandatory relief against government 
officials. See Kendall v. United States ex rel. Stokes, 37 U.S. (12 Peters) 

524 (1838); Byse and Fiocca, Section 1361 of the Mandamus and Venue Act 
of 1962, and Judicial Review of Federal Administrative Action, 81 Harv. L. 

Rev. 308 L1967L. See further. Marburv v. Madison. 5 U.S. (1 C ranch) 137 /1803 
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defendant President to respond to a lavful evidentiary subpena is not 

"discretionary" but "ministerial”; 

"Discretionary duties and acts are not in issue here. The 
grand jury does not ask that the Court command or forbid the 
performance of any discretionary functions. The questions 
here concern the obligations of the President to provide 
evidence, something more akin to a ministerial duty if in- 
deed it concerns official duties at all. " In re Grand Jury 
Subpoena Duces Tecum Issued to Richard M. Nixon , Op. at 
10, n. 21. 

While the Court's ruling was in the context of a grand jury subpena, 
the duty to respond to evidentiary subpenas is not altered where the subpena 
in question is issued by the legislature. As the Supreme Court pointed out 
in United States v. Bryan, 339 U. S. 323, 331-32 (1950), the principle that 
"the public ... is entitled to every man’s evidence" is just as applicable 
to legislative inquiries as to judicial proceedings. Moreover, "/ i /t is 
unquestionably the duty of all citizens to cooperate with Congress in its 
efforts to obtain the facts needed for intelligent legislative action. It is their 
unremitting obligation to respond to / congressional/ subpenas." Watkins v. 
United States, 354 U. S. 178, 187 (1957). /Emphasis supplied^/*/ 

Because the defendant President owes a legal duty to plaintiffs 
that is "ministerial" in character, the instant case is appropriate for the 
mandamus remedy and subject matter jurisdiction exists under 28 U. S. C. 

1 1361. **/ 

*/ The defendant President has asserted a privilege to disobey both grand 
jury and legislative subpenas, but this assertion raises a question concerning 
the merits rather than the Court's jurisdiction to resolve the issue. Where 
the complaint alleges a non-frivolous claim of official duty, the Court should 
take jurisdiction under f 1361 and then determine whether the duty asserted is 
indeed owed to plaintiffs. Cf. Richardson v. United States, 465 F. 2d 844, 

850 (3d Cir. 1972). 

** / In addition, §1361 jurisdiction vests here under the established principle 
that where a federal officer violates the constitutional rights of a party, that 
party may bring a civil action under §1361 asserting the failure of the officer 
to fulfill a duty owed to that party. Cf. Natl. Assn, of Government Workers v. 
White, 135 U. S, App. D. C. 290, 293, 418 F. 2d 1126, 1129 (1969); Kauffman v. 
Secretary of the Air Force, 135 U. S. App. D. C. 1, 4-5, 415 F. 2d 991, 994 
(I960), ceit. denied, 396 U. S. 1013 (1970). Here, as shown above, the 
Committee and its members have the constitutional right to investigate execu- 
tive wrongdoing and consider remedial legislation, and, in that connection, to 
issue evidentiary subpenas. See McGrain v. Daugherty, 273 U. S. 135 (1927). 
The asserted violation of this right by the President--whose duty to respect 
these rights is embodied in the constitutional admonition that he "take Care 
that the Laws be faithfully executed, "(U. S. Const., Art. H, sec. 3) -- 
fn-rni shf» s an additional reason for iurisdiction under §13 61. (fn. continued) 
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(3) The Administrative Procedure Act 

Jurisdiction is also afforded by the provisions of the Administra- 
tive Procedure Act (APA) providing for judicial review of administrative 
action, 5 U. S.C. !§ 701-706. The defendant President challenges APA 
jurisdiction on the ground that plaintiffs "have not suffered any legal wrong 
nor . . . been adversely affected or aggrieved as the result of any agency 
action. " (Answer, Third Defense). This contention is efroneous. 

First, the President is an "agency" for purposes of the APA. This 
Court so held in Amalgamated Meat Cutters v. Conally, 337 F. Supp. 737, 

76l (D.D. C. 1971) (three judge court) and we know of no authority to the 
contrary. As stated by Judge Leventhal in his opinion for the Court, the APA 
explicitly defines "Agency" for purposes of its jurisdictional provisions as 
"each authority of the Government of the United States, whether or not it is 
within or subject to review by another agency, " and specifically excludes 
from this definition the Congress, the federal courts, "the government of the 
territories or possession of the United States, " "the government of the 
District of Columbia, " and other bodies. The President is not excluded from 
the "agency" definition. The statutory "care taken to make express exclusion 
of 'Congress and the courts' " persuaded the Court in Amalgamated that in- 
clusion of the President was intended in the sweeping definition of "agency. 

See also Soucie v. David, 145 U.S. App. D. C. 174, 448 F. 2d 1067 (1971). 

The basic premise of the Amalgamated Meat Cutters decision 

that the President’s actions are subject to judicial review just like the actions 
(continued from preceeding page) 

The fact that plaintiffs at this juncture seek only declaratory relief does 
not preclude the Court's exercise of S1361 jurisdiction. Jurisdiction is estab- 
lished by a well-pleaded assertion of the defendant President's duty to plain- 
tiffs. Once such a colorable claim for jurisdiction under §1361 has been made 
the Court has flexibility in granting relief, and may in appropriate circum- 
stances issue only a declaratory judgment. See Burnett v. Tolson, 474 F. 2c 
877, 883 (4th Cir. , 1973); 3 Davis, Admin. Law Treatise §23. 09; Byse and 
Fiocca, supra at 319 . Cf. Miguel v. McCarl, 291 U.S. 442 (1934); Houston v. 
Ormes, 253 U.S. 469 (1920); Richardson v. United States, 465 F. 2d at 
855. 

*/ The Court in Amalgamated Meat Cutters also relied on the conclusion of 
leading commentators that the President is an "agency" for purposes of the 
APA, citing Davis, Administrative Arbitrariness : A Postscript, 114 U. of Pa 
L. Rev. 823, 832 (1966); Jaffee, The Right to Judicial Review, 71 Harv. L. 
Rev. 401, 769, 778, 781 (1958); Berger, Administrative Arbitrariness: A 
Synthesis. 78 Yal* .T. 965. 997 U969L 
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of subordinate executive officials. This premise was strongly reinforced by 
this Court's decision in the Special Prosecutor's case, which held that the 
White House is not a "fourth branch of government" (Op. p. 10) and that 
presidential action is subject to judicial review. 

Moreover, the Committee and its members fully satisfy the standing 
requirements of Section 702 of the APA, which provides that "/ a / person 
suffering legal wrong because of agency action, or adversely affected or 
aggrieved by agency action within the meaning of a relevant statute, is entitled 
to judicial review thereof. " Traditionally, a plaintiff has had to show that 
the defendant has violated plaintiff’s asserted "legal right" in order to satisfy 
this provision. See Jaffee, Judicial Review of Administrative Action p. 528anc 
cases discussed therein. Plaintiffs here have a legal right to issue subpenas 
and secure their enforcement. See , e. g. , McGrain v. Daugherty , supra , 
(1927); Watkins v. United States, supra , (1935); In Re Hearings by the Commiltei 
on Banking and Currency , supra, (19 F. R. D. at 410, ) Since the plaintiffs 
assert that defendant President’s refusal to obey their subpenas is unlawful,, 
and that their legal rights have therefore been violated, the requirements of 
S702 are fully met. — 


*/We note in passing that clearly the Committee and its members could 
establish standing within the meaning of section 702 under the more modern 
and less restrictive injury in fact standard. The plaintiffs have suffered "an 
injury to a cognizable interest" — their constitutional investigatory and legis- 
lative rights-- and "the interest sought to be protected is arguably within the 
zone of interests to be protected or regulated by the statute or constitutional 
guarantee in question". Association of Data Processing v. Camp, 397 U.S. 

150, 153.(1970); See Sierra Club v. Morton, 405 U.S. 728, 734-35 (1972). 
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CONCLUSION 


As observed at the beginning of this memorandum, many of the 
basic issues in this case were, in substance, decided in plaintiffs* favor by 
this Court's decision in the Special Prosecutor's case. This memorandum 
has therefore dealt mainly with the technical and jurisdictional objections 
the defendant President has raised to avoid an adverse decision on the merits 
We have shown that these objections are unfounded. The Committee has 
full power to investigate criminality in the executive realm, to issue subpenas 
to all executive officials and to sue to enforce its process. This Court has 
several secure jurisdictional bases that permit it to hear this suit. Plaintiffs’ 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


SENATE SELECT COMMITTEE ON PRESIDENTIAL 
CAMPAIGN ACTIVITIES, et al. 

Plaintiffs 
v. . 

RICHARD M. NIXON, Individually and as 
President of the United States 

Defendant 


AFFIDAVIT OF SENATOR SAM J. ERVIN. JR . 

Sam J. Ervin, Jr., being duly sworn, deposes and says: 

(1) I am a member of the United States Senate and the Chairman 
of the Senate Select Committee on Presidential Campaign Activities. I 
make this affidavit in support of plaintiffs' claims in the above-captioned 
action that the jurisdictional amount requirements of 28 U.S.C. § 1331 are 
fully met. 

(2) The defendant Richard M. Nixon, President of the United States, 
has refused to honor two subpenas duces tecum submitted to him by the Select 
Committee that call for the production of evidence vital to the exercise of 
the Committee's functions. The two subpenas seek certain tape recordings 

of conversations between the President and John Wesley Dean, III, and certain 
other materials and records, all of which relate to alleged criminal activi- 
ties in connection with the Presidential campaign and election of 1972. 

(3) As hereinafter explained, the out-of-pocket expenses to the 
Select Committee that will result from defendant President's failure to 
produce the materials subpenaed will exceed $10,000, exclusive of interest 
and costs. Moreover, as also explained, this failure to produce will impose 


Civil Action 
No. 1593-73 
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additional costs on the public and taxpayers that will, standing alone, 
exceed $10,000, exclusive of interests and costs. 

(4) If the subpenaed materials are not produced, the staff of the 
Committee, in order to meet its investigatory responsibilities, must attempt 
by other, more difficult means to reconstruct their contents. This task 
will demand extensive further investigation and interrogations. The 
defendant President's failure to produce also may well result in prolonging 
the public hearings because the best, most succinct evidence will not be 
available for presentation. 

(5) If the five tape recordings of Dean-Presidential meetings are 
not made available, it will be necessary to interrogate others who may have 
heard these tapes to determine what they remember as to their contents. 

In public testimony, the Committee has established that at least one sub- 
ordinate of the President (H. E. galdeman) has listened to several of these 
tapes. Similarly, if the other materials and records called for are not 
produced, it will be necessary to interrogate numerous individuals who either 

(1) have had access to them and thus have knowledge of their contents, or 

(2) may have knowledge otherwise acquired of the alleged criminal activities 
to which the subpenaed materials and records relate. It will also be 
necessary to serve additional subpenas upon these individuals and to examine 
the records thereby produced. 

(6) Certain of the materials and records subpenaed relate to 
alleged criminal activities in the areas of political espionage and 
sabotage and campaign financing, which are now heavily under investigation 
by the Committee ' s staff and about which full hearings are yet to be had. 

For example, among the materials covered by the subpenas are certain 
documents relating to the handling of the ITT affair, the existence of 
which is referred to in evidence already presented to the Committee. Pro- 
duction of these and other documents subpenaed could greatly reduce investi- 
gatory time and effort and also diminish the number of days required for 
public hearings on espionage, sabotage and campaign contributions. 

(7) The failure to produce the materials subpenaed will necessitate 
considerable additional staff time and effort in fulfilling the Committee's 
report writing and legislation recommending functions. The Committee, under 
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S. Res. 60, has been charged, with the responsibility to inform the public 
of the full extent of criminality and corruption in high executive places 
during the course of the 1972 Presidential campaign and election. The 
staff's task in recommending conclusions to the Committee in this regard 
will be much more burdensome and time consuming if the materials subpenaed 
are not produced. For example, with the Dean-Presidential tapes in hand, 
it would be much easier to determine the extent of Presidential involvement 
in the Watergate affair. Moreover, without a full awareness of the nature 
of the criminal conduct in the 1972 Presidential campaign and election and 
the identities of those that participated in it, the staff will be handi- 
capped and slowed in formulating legislative recommendations to submit to 
the Committee. 

(8) The Select Committee has been appropriated $1,000,000 far its 
operations. The cost of recording and printing a single day's hearings is 
approximately $700. Staff salaries per day amount to approximately $4,500. 

It should be noted that the staff of the Committee is essentially employed 
on a temporary basis and that staff members will only be retained as long 
as their services are required. Travel and per diem costs for staff and 
witnesses are substantial and depend on the extent of investigation and 
public hearings required. Thus, if only several extra days of full staff 
time are spent in investigation, public hearings, report writing and 
legislative recommendations, the additional out-of-pocket costs to the 
Committee will exceed $10,000. While it is not possible to estimate extra 
staff costs with complete precision, it is my best Judgment that the 
increased staff costs necessitated by non-production of the subpenaed 
materials will, in fact, exceed $10,000. 

(9) Additionally, if the subpenaed materials are not made available, 
the members of the Committee and their staffs working on Watergate 
matters will have to spend many additional hours in investigatory activities, 
public hearings, writing reports and recommending legislation. 
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The costs of this extra time and. effort to the public and the taxpayers, 
standing alone, may well exceed the sum of $10,000. 


<d-r - 

> 

Sam J. Ervin, Jr. 

United States Senator 





Subscribed and sworn to before me, 
this day of September, 1973. 



Notary Public, D.C. 

My Commission expires 

L 7/ 
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The New Republic , June 23, 1973 


Hands Off the Investigation 


by Felix Frankfurter 

In May 1924 , when he wrote the following article for 
The New Republic, Felix Frankfurter was a professor 
of law at Harvard. Senators Thomas Wabh and Burton 
K, Wheeler, both Democrats, were conducting hearings 
on bribery and other forms of illegal activity in the admin- 
istration of President Harding, who had died just as the. 
scandal was breaking, and been succeeded by his Vice 
President, Calvin CooUdge. The generic name for the 
Harding administration scandals came to be Teapot Dome, 
although a number of ' not necessarily connected scandals 
were actually involved. Sinclair and Doheny .were oil 
men who were charged with obtaining leases on public 
lands through bribery. Harry Daugherty had been Hard- 
ing's attorney general and was also charged with corrup- 
tion. Criminal prosecutions were in the offing as these 
Senate hearings were being conducted. — The Editors 

So grave were the first disclosures made by the Walsh 
and Wheeler investigations that the immediate 
response of the country was profound humiliation. 
Only the recently disavowed organ of the Republican 


National Committee ventured brazenly to attack thi 
exposers and minimize the exposure. But, as the effec 
of the impact of these disclosures wore off, partly be 
cause of the very extent of the revelations, publii 
preoccupation with private worries and bewilder 
ment over the variety of complicated issues were ex 
ploited by various powerful forces, from a variety o 
motives ranging from the lowest to moral confusion 
all with a view to discrediting investigation and arrest 
ing its further progress. The gathering forces agains 
the investigations and the investigators reached thei 
culminating reinforcement in the support of a Presi 
dent who, while professing a desire to vindicate thi 
law, assumes that law and order are bounded by thi 
Penal Code, and helped to create an atmosphere ii 
which necessary investigation could not thrive. 

Emboldened by the successful offensive agains 
the pending investigations in Washington, variou 
suggestions are afloat with a view to curbing futun 
Walsh and Wheeler investigations. Professing,-© 
course, that wrong-doing, impropriety and unwhole 
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some standards in public life ^nould be exposed, 
critics, who have nothing to say for the astounding 
corruption and corrupting soil that have been brought 
to light, seek to divert attention and shackle the future 
by suggesting restrictions in the procedure of future 
congressional investigations. f 

proper judgment of the Walsh and Wheeler in- 
vestigations involves a consideration of 1) the situa- 
tion which confronted them, 2) their accomplishments, 
3) their alleged abuses. Only "after such consideration 
can we properly assess 4) the pertinence of any formal 
change in the procedure of congressional investigation. 

1) Situation confronting Wabh and Wheeler. When 
the Harding administration began — in fact preceding 
it— the air was full of indications of the sinister in- 
fluences that were to prevail and were prevailing in 
the conduct of some of the vital departments of the 
government Around Fall and Daugherty suspicions 
steadily clustered. Washington was thick with talk, 
and not the talk of irresponsibles. As time went on 
the intimations became more and more outspoken; 
but every influence of authority, of powerful social 
connections, of the press, the whole milieu of of- 
ficialdom in Washington was on the side of those in 
power and against disclosure and txuth^telling. More 
than that, when things could no longer be stemmed 
and an investigation of Daugherty's administration 
was entered upon by a House Committee, the forces 
of wrong-doing rendered such an investigation abor- 
tive and futile, and thereby served to discredit further 
accusations and their investigation. 

For nearly two years the efforts to uncover wrong- 
doing in the disposal of our public domain were 
hampered by every conceivable obstruction on the 
part of those in office and those influential out of 
office; involving members of the President's official 
entourage, and including perjury before a Senate 
committee on the part of one of the closest friends of 
the late President and one on close terms with the 
present Executive. The vast investigatorial agencies 
of the government not only failed to cooperate with 
the efforts to unearth wrong-doing; they positively 
sought to frustrate congressional activity. 

Governmental machinery, prestige, wealth, agen- 
cies of publicity— all were for covering up things. 
No one who has not had some experience of the power 
the government can exert is able to realize the tre- 
mendous pressure against which Walsh and Wheeler 
were contending. Both the hostile resources and the 
inertia that they had to overcome were incredible. The 
odds that they thus encountered must be felt and not 
merely intellectually admitted and lightly dismissed. 

2) Ac comp lis h men Is of Walsh and Wheeler. These are 
beyond question; the bills filed by the government 
against the Sinclair and Doheny leases are based upon 
the findings of the Walsh committee, namely, cor- 
ruption and conspiracy rendered possible through 
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Secretary Fall's jrruption and Secretary Denby's 
guileless incompetence; the disgrace of, and pending 
grand jury inquiry into, a recent member of the Cab- 
inet-Fall; the resignation of another member through 
incompetence— Denby; the dismissal of a third mem- 
ber— the attorney general — because of an enveloping, 
malodorous atmosphere. 

It is safe to say that never in the history of this 
country have congressional investigations had to con-, 
tend with such powerful odds, never have they so 
quickly revealed wrong-doing, incompetence and 
low public standards on such a wide scale, and never 
have such investigations resulted so effectively in 
compelling correction through the dismissal of derelict 
officials. AD this, it must be remembered again and 
again, was done by Congress against obstructing ex- 
ecutive departments and, to put it mildly, unassisted 
by a President, who, unlike Roosevelt, is not a crusader 
against wrong-doing. 

3) Alleged Abuses. One would like to have a biD of 
particulars of these afleged abuses. Objection is fre- 
quently taken against irrelevant, unfair and unsub- 
stantial charges and to the character of some of the 
witnesses. It is not easy to be patient with such an 
attitude. What were the irrelevant charges before the 
Walsh committee, and what were the improprieties 
in pursuing those charges? Certainly Senator Walsh 
has established aD the charges surrounding the oil 
leases up to the hilt Objections are made to the testi- 
mony centering around alleged pre-nomination and 
pre-election affairs in 1920. Surely it was relevant to 
ascertain whether interests were on the lookout to 
put into the Department of the Interior a man who, 
honestly or dishonestly, held one attitude rather than 
another toward our natural resources. Necessarily 
much of this was hearsay and gossip. Nevertheless 
there emerged definitely the fact that [Jake] Hamon 
[multimillionaire from Oklahoma] spent a huge sum 
of money for campaign purposes. If these aren't "leads" 
properly to be pursued, then we had better frankly 
admit that the power of congressional investigation 
is a sham, and not an effective instrument for ventilat- 
ing issues. 

What are the specific objections to be made against 
the hearings conducted by Senator Wheeler? Of course 
the character of the witnesses in many instances was 
di srepu table. It is of the essence of the whole Daugherty 
affair that the attorney general of the United States 
was involved in questionable association with dis- 
reputable characters. It is naively suggested as to 
these individuals, that "they are not competent wit- 
nesses. But they are exhibits." It is difficult, at best, 
to get witnesses to talk. This criticism is familiar to 
everyone who has ever had anything to do with crim- 
inal prosecutions, namely, an attempt to divert at- 
tention from the misconduct of the defendant to the 
character of the witnesses against him. Of course the 
character of a witness is a relevant item. If by the 
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'vitn esses that Senator Wheeler y Juced he was able 
to furnish a "living demonstration of the atmosphere 
which prevailed in and around the Attorney General 
of the United States/' how possibly could that con- 
clusion have been demonstrated except in the way in 
which Senator Wheeler demonstrated it? Eminent 
lawyers might have done it a little differently — but 
the chances are very strong that they wouldn't have 
done it at all it requires pertinacity and high indif- 
ference to the winds that blow to drive through the 
obstacles that faced Senator Wheeler. The performance 
of such a man in such a -situation cannot be finely 
weighed, by a distant onlooker after the event, on an 
apothecary's scaler . • ' • 

4) Revision of Procedure of Congressional Investiga- 
tions. Nothing in the experience of the Walsh and 
Wheeler investigations reveals the need of changing 
the process or confining the limits of congressional 
investigations. The proper scope and methods of 
procedure appropriate to congressional investigations 
depend on the conception of the part they play in 
enabling Congress to discharge its basic duties. This 
has been nowhere better expressed than by Woodrow 
Wilson in his Congressional Government: 

It is the proper duty of a representative body to look 
diligently into every affair of government and to talk 
much about what it sees. It is meant to be the eyes and 
the voice, and to embody the wisdom and will of its 
constituents- Unless Congress have and use every means 
of acquainting itself with the acts and the disposition 
of the administrative agents of the government, the coun- 
try must be helpless to leam how it is being served; and 
unless Congress both scrutinize these things and sift 
them by every form of discussion, the country must "re- 
main in embarrassing, crippling ignorance of the very 
affairs which it is most important that it should under- 
stand arid direct The informing function of Congress 
should be preferred even to its legislative function. 

Undoubtedly the names of people who have done 
nothing criminal or wrong, or nothing even offend- 
ing taste perhaps, hav£ r been mentioned in connection 
with these investigations. The question is not whether 
people's feelings here and there may be hurt, or names 
"dragged through the mud/' as it is called. The real 
issue is whether the danger of abuses and the actual 
harm done are so dear and substantial that the grave 
risks of fettering free congressional inquiry are to be 
incurred by artificial and technical limitations upon 
inquiry. Any quantitative and qualitative judgment 
of what Walsh and Wheeler were up against, what 
they produced and how they produced it, leaves the 
experienced and disinterested mind, duly regardful 
of die investigating duties of Congress, whoDy with- 
out justification for changing congressional procedure. 

It must be remembered that our rules of evidence 
are but tools for ascertaining the truth, and that these 
tools vary with the nature of the issues and the nature 
of the tribunal seeking facts. Specifically the system 
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of rules of evidt . used in trials before juries "are 
mainly aimed at guarding the jury from the over- 
weening effect of certain kinds of Evidence." That 
system, as pointed out by Wigmore, "is not applicable 
by historical precedent, or by sound practical policy" 
to "inquiries of fact determinable by administrative 
tribunals." Still less is it applicable to inquiries by 
congressional committees. 

It must be remembered that in various fields there 
is no legal protection against harm due to unfettered 
speech. The only safeguards are those secured by 
social and moral pressure. Thus the immunities en- 
joyed by judges and legislators for anything said* by 
them as judges and as legislators are founded on deep 
experience. So also the abuses of the printing press 
are not sought to be corrected by legal restriction or 
censorship in advance because the remedy is worse 
than the disease. For the same reason congressional 
inquiry ought not to be fettered by advance rigidities, 
because in the light of experience there can be no 
reasonable doubt that such curtailment would make 
effective investigation almost impossible. 

Our criminal procedure has been constantly under 
fire by the legal profession, from Chief Justice Taft 
down, because of its self-defeating technicalities. In 
a report to the American Bar Association, vigorous 
demand has recently been made for the liberalization 
of rules of evidence and procedure in criminal cases. 
Taken in connection with the proposal to curb the 
investigating powers of Congress, what is urged, in 
effect, is tha^ we abandon the technical limitations 
that have been established to protect men from being 
sent to jail too readily, but introduce them into a 
field where they have never been resorted to and 
where they are wholly out of place, namely, in the 
exercise of the informing function of Congress. 

A good deal must be left to the standards that Con- 
gress imposes upon itself and its committees; a good 
deal must be left to the duty of newspapers to report 
fairly and not sensationally, and to interpret wisely; 
a good deal must be left to the good sense of people. 

In conclusion there is no substantial basis for crit- 
icism of the investigations conducted by Senator Walsh 
and Senator Wheeler. Whatever inconveniences may 
have resulted are inseparable incidents of an essential 
exertion of governmental power, and to talk about 
these incidents is to deflect attention from wrong-do- 
ing and its sources. 

The procedure of congressional investigation should 
remain as it is. No limitations should be imposed by 
congressional legislation or standing rules. The power 
of investigation should be left untrammelled, and the 
methods and forms of each. investigation: should be 
left for determination of Congress and its committees 
as each situation arises. The safeguards against abuse 
and folly are to be looked for in the forces of respon- 
sibility that are operating from within Congress, and 
are generated from without, | 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


SENATE SELECT COMMITTEE ON PRESIDENTIAL ) 

CAMPAIGN ACTIVITIES, suing in its own ) 
name and in the name of the UNITED ) 

STATES, ) 

) 

) 

and ) 

) 

SAM J. ERVIN, JR.; HOWARD H. BAKER, JR.; ) 

HERMAN E. TALMADGE; DANIEL K. INOUYE; ) 

JOSEPH M. MONTOYA; EDWARD J. GURNEY; ) Civil Action No. 1593-73 
and ID WELL P. WEICKER, JR., as United ) 


States Senators who are members of ) 
the Senate Select Committee on ) 

Presidential Campaign Activities ) 

) 

) 

Plaintiffs ) 

) 

v. ) 

) 

RICHARD M. NIXON, individually and as ) 

President of the United States ) 

). 

) 

Defendant ) 


BRIEF OF RICHARD M. NIXON 
IN OPPOSITION TO PLAINTIFFS' MOTION 
FOR SUMMARY JUDGMENT 

This matter is before the Court on plaintiffs’ Motion 
for Summary Judgment. As pointed out previously in the 
President's Motion for an Enlargement of Time to Respond, 
this Motion for Summary Judgment was filed within hours 
after the filing of the President's Answer to plaintiffs’ 
Complaint and apparently without regard to certain of the 
allegations in that Answer upon which the plaintiffs have 
the burden. Subsequently, plaintiffs responded with a 
Supplemental Memorandum addressing these allegations. As 
a result, the matter is now ripe for adjudication. This 
Brief will deal with all the issues raised by the pleadings 
and by the plaintiffs in the order that we feel will be most 
helpful to the Court for resolution of this unprecedented 
and important matter. 
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I. Introductory Statement 

By their Motion for Summary Judgment, plaintiffs 
ask this Court to enter an order in the nature of a 
declaratory judgment pursuant to 28 U.S.C. S 2201 
that two subpoenas duces tecum issued and served on 
the President must be complied with by him, not- 
withstanding the fact that the President has interposed 
a claim of privilege as to the materials covered by 
the subpoenas. 

At the outset we should point out that the 
President does not question the right and duty of the 
Congress to conduct investigations and he does not 
seek to thwart the investigation of the Senate Select 
Committee by refusing to comply with the subpoenas in 
question. Nor does he object to the legitimate aspects 
of this particular investigation. 1 In his letter to 
tfie Chairman of the Committee on July 6, 1973, the 
President stated that he respected the responsibilities 
of the Committee and indicated that he was willing to 
cooperate with it within the bounds of the Constitutional 
rights and powers of the Presidency. There has in fact 
been considerable cooperation on behalf of the President 
in the Committee's investigation. All of this coopera- 
tion, however, has been voluntary and it is the view 
of the President that it should remain voluntary if our 
Constitutional traditions are to remain intact and 
inviolate. 

This tradition has been well-described by Professor 
Corwin in his detailed analysis of the office of the 
Presidency. 


1 See Part VI below. 


2 




807 


In the many years that have rolled by since 
Jefferson's presidency there have been many 
hundreds of congressional investigations. But 
I know of no instance in which a head of a 
department has testified before a congressional 
committee in response to a subpoena or held 
in contempt for refusal to testify. All 
appearances by these high officials seem to 
have been voluntary. 

Corwin, The President : Office and Powers 1787-1957 \ 

113 (4th rev. ed. 1957) . He restates his view at page 116. 

In short, no one questions, or can question, the 
constitutional right of the houses to inform 
themselves through committees of inquiry on 
subjects that fall within their legislative 
competence and to hold in contempt recalcitrant 
witnesses before such committees, and undoubtedly 
the question of employee loyalty is such a sub- 
ject. On the other hand, this prerogative of 
Congress has always been regarded as limited 
by the right of the President to have his subor- 
dinates refuse to testify either in court or 
before a committee of Congress concerning matters 
of confidence between them and himself. Are, 
then, communications to the President or to 
officials authorized by him to receive them 
concerning the loyalty of federal executive 
personnel such matters of confidence? The 
question must undoubtedly be answered in the 
affirmative. 

The Committee violated this time-honored tradition 
when it issued the subpoenas in the face of the President's 
full explanation on July 23, 1973, of the reasons why he 
had determined that it would not be in the public interest 
to disclose the information that the Committee had re- 
quested. 

Now the Committee urges this Court to violate another 
time-honored Constitutional tradition — that is, to hold 
that the President can be subjected to compulsory process 
by the Judiciary. Again, Professor Corwin's comments are 
appropriate. Subsequent to his discussion of Marbury v. 
Madison , 1 Cranch (5 U.S.) 137 (1803), he states: 
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In addition to his duty to the laws, a supplemental 
basis of the President's power to do this is the 
principle of his own immunity to judicial process. 

Id . at 112. Corwin is referring to Attorney General 
Lincoln's objecting to answering certain questions, 
the answers to which would have involved disclosure 
of confidential information. 

Despite the importance of these two grave issues, 
and despite the respective rights of the parties, this 
Court must first determine whether a civil action for 
declaratory judgment is the proper method for their 
resolution and whether the plaintiffs are properly in 
Court. By our submission, they are not. 

Plaintiffs seek to invoke the jurisdiction of the 
Court by way of the Declaratory Judgment Act, 28 U.S.C. 

5S 2201, 2202. Before dealing with the specifics as to 
why they cannot make use of that Act, a few comments on 
i'ts history may be helpful to the Court. Article III, § 2, 
of the Constitution allows a federal court to act only in 
cases and controversies. Prior to 1933, the Supreme Court 
had grave doubts about whether an action for a declaratory 
judgment was a "case or controversy" within the juris- 
diction of the federal courts. See, e.g. Liberty 
Warehouse Co . v. Grannis , 273 U.S. 73 (1927)? Willing 
v. Chicago Auditorium Association , 277 U.S. 274 (1928). 

In 1933, the Supreme Court resolved its doubts. Nashville, C. 
& St. L. Ry. Co. v. Wallace , 288 U.S. 249 (1933). This 
was followed immediately in 1934 by the adoption of the 
Declaratory Judgment Act, now 28 U.S.C. §§ 2201, 2202. 


4 



809 


There are three things of importance to note with 
regard to the Act. First, and of critical importance 
in this matter, is that the Act and Civil Rule 57, which 
sets forth the procedures for its operation, are not 
jurisdictional. They are procedural only, Aetna Life 
Insurance Co . of Hartford, Connecticut v. Haworth , 

300 U.S. 227, 240 (1937), and do not constitute an 
enlargement of the jurisdiction of the federal courts. 
Skelly Oil Co . v. Phillips Petroleum Co. , 339 U.S. 667, 
671 (1950) . Thus there must be an independent basis 
for jurisdiction, under statutes equally applicable 
to actions for coercive relief, before a federal court 
may entertain a declaratory judgment action. See, e.g.. 
Continental Bank and Trust Co . v. Martin , 303 F.2d 
214 (D.C.Cir . 1962) . 

Second, it must be established that there is an 

y "actual controversy" of a justiciable nature as both 

the Constitution and the statute require. The classic 

statement of the Constitutional and statutory requirement 

in this respect is by Chief Justice Hughes in Aetna Life 

Insurance Company of Hartford , Connecticut v. Haworth . 

A "controversy" in this sense must be one that 
is appropriate for judicial determination. * * * 

A justiciable controversy is thus distinguished 
from a difference or dispute of a hypothetical 
or abstract character; from one that is academic 
or moot. * * * The controversy must be definite 
and concrete, touching the legal relations of 
parties having adverse legal interests. * * * 

It must be a real and substantial controversy 
admitting of specific relief through a decree 
of a conclusive character, as distinguished 
from an opinion advising what the law would be 
upon a hypothetical state of facts. * * * 

Where there is such a concrete case admitting 
of an immediate and definitive determination 
of the legal rights of the parties in an 
adversary proceeding upon the facts alleged, 
the judicial function may be appropriately 
exercised although the adjudication of the 

- 5 - 
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rights of the litigants my not require the 
award of process or the payment of damages. 

* * * And as it is not essential to the exer- 
cise of the judicial power that an injunction 
be sought, allegations that irreparable injury 
is threatened are not required. 

300 O.S. at 240-241. Although the massive generalities 

of the Aetna case are quoted and requoted in later decisions 

they are something less than a sure guide to decision. 

"The considerations, while catholic, are not concrete." 

McCahill v. Borough of Fox Chapel , 438 F.2d 213, 215 

(3rd Cir. 1971). A better perception was stated for 

the Court by Justice Murphy in a later case. 

The difference between an abstract question 
and a "controversy" contemplated by the 
Declaratory Judgment Act is necessarily one 
of degree, and it would be difficult, if 
it would be possible, to fashion a precise 
test for determining in every case whether 
there is such a controversy. Basically, 
the question in each case is whether the 
facts alleged, under all the circumstances, 
show that there is a substantial controversy, 
between parties having adverse legal interests, 
of sufficient immediacy and reality to warrant 
the issuance of a declaratory judgment. 

Maryland Casualty Co . v. Pacific Coal S Oil Co . , 312 

U.S. 270, 273 (1941) . 

Finally, the Supreme Court has indicated a special 
reluctance to have important issues of public law — and 
particularly those that are of Constitutional dimension — 
resolved by declaratory judgments. "Caution is appropriate 
against the subtle tendency to decide public issues free 
from the safeguards of critical scrutiny of the facts, 
through use of a declaratory summary judgment." Eccles 
v. Peoples Bank of Lakewood Village, California , 333 D.S. 
426, 434 (1948). See also Askew v. Hargrave , 401 U.S. 476 
(1971); Public Service Commission of Utah v. Wycof f Co. , 

344 U.S. 237, 243 (1952); Dickson, Declaratory Remedies 
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and Constitutional Change , 24 Vand.L.Rev. 257, 286-287 
(1971). 

Viewed in the light of these three critical require- 
ments, it will be demonstrated that plaintiffs' attempt 
to utilize the Declaratory Judgment Act to resolve this 
matter is misconceived. 


II. Jurisdiction Is A Threshold Question 
It is fundamental that the threshold question in 
every case is whether the district court has jurisdiction. 
Roberson v. Harris , 393 F.2d 123, 124 (8th Cir. 1968)? 
Berkowitz v. Philadelphia Chewing Gum Corp. , 303 F.2d 
585, 588 (3d Cir. 1962); Underwood v. Maloney , 256 F. 2d 
334, 340 (3d Cir.), cert, denied 358 U.S. 864 (1958). 

The party invoking a court's jurisdiction has the 
affirmative duty to allege jurisdiction? and if the 
allegations are properly controverted, he has the burden 
of establishing such allegations. As put by the Court in 
McNutt v. General Motors Acceptance Corp. , 298 U.S. 178, 
189 (1936): 

They are conditions which must be met by the 
party who seeks the exercise of jurisdiction in 
his favor. He must allege in his pleading the 
facts essential to show jurisdiction. If he 
fails to make the necessary allegations he has 
no standing. If he does make them, an inquiry 
into the existence of jurisdiction is obviously 
for the purpose of determining whether the facts 
support his allegations. In the nature of things, 
the authorized inquiry is primarily directed to 
the one who claims that the power of the court 
should be exerted in his behalf. As he is seeking 
relief subject to this supervision, it follows 
that he must carry throughout the litigation the 
burden of showing that he is properly in court. 

The authority which the statute vests in the court 
to enforce the limitations of its jurisdiction 
precludes the idea that jurisdiction may be main- 
tained by mere averment or that the party asserting 
jurisdiction may be relieved of his burden by any 
formal procedure. If his allegations of juris- 
dictional facts are challenged by his adversary 
in any appropriate manner, he must support them 
by competent proof. 
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See also Gibbs v. Buck , 307 U.S. 66 (1939); KVOS , Inc . 
v. Associated Press , 299 U.S. 269 (1936) . 

The importance of these principles is underscored 
by the fact that courts have recognized their own duty 
to see that their jurisdiction is not exceeded. Thus, 
the United States Supreme Court has frequently raised 
and decided jurisdictional questions on its own motion. 

See, e.g., Mitchell v. Maurer , 293 U.S. 237, 244 (1934); 
Louisville £ Nashville R.R. v. Mott ley , 211 U.S. 149 (1908) . 

By his Answer, the President has controverted each of 
the plaintiff's jurisdictional allegations. Thus contro- 
verted, the jurisdictional allegations become the primary 
questions before the Court. As was said in Bell v. Hood , 

327 U.S. 678, 682 (1946) : 

Whether the complaint states a cause of action 
on which relief could be granted is a question 
of law and just as issues of fact it must be 
y decided after and not before the Court has 
assumed jurisdiction over the controversy. 

See also Opelika Nursing Home , Inc, v. Richardson , 448 F.2d 

658 (5th Cir. 1971) . There the Fifth Circuit stated: 

Federal jurisdiction is not so ambidextrous as 
to permit a district court to dismiss a suit for 
want of jurisdiction with one hand and to decide 
the merits with the other. A federal district 
court concluding lack of jurisdiction should 
apply its brakes, cease and desist the proceed- 
ings, and shun advisory opinions. To do otherwise 
would be in defiance of its jurisdictional fealty. 
Therefore, viewing Bell's a priori requirement 
of finding jurisdiction before rendering a final 
decision on the merits as one of the high commands 
of our jurisprudential system, we conclude that 
the court below, once it held that it had no 
jurisdiction, should have immediately dismissed 
the action. 

448 F .2d at 667. 

Before discussing the specific defects in plaintiff's 
statutory jurisdictional allegations, it is appropriate to 
dispose of their suggestion that they may invoke the 
jurisdiction of this Court directly under Article III, 
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§ 2 of the Constitution. {Supp. Memo. 22-24) . ^ We 

call the Court's attention to the following statement 

in Powell v. McCormick , 395 U.S. 486, 512-513 (1969) . 

In Baker v. Carr ***we noted that a federal 
district court lacks jurisdiction over the 
subject matter (1) if the cause does not "arise 
under" the Federal Constitution, laws, or 
treaties (or fall within one of the other 
enumerated categories of Art. Ill) ; or (2) if 
it is not a "case or controversy" within the 
meaning of that phrase in Art. Ill; or (3) if 
the cause is not one described by any jurisdic- 
tional statute. 

The Supreme Court in Powell had reference to the discussion 
of subject matter jurisdiction in Baker v. Carr , 369 U.S. 
186, 198-199 (1962) . This principle has been recently 
reaffirmed by the District of Columbia Circuit in United 

States Servicemen's Fund v. Eastland , F.2d 

(No. 24,279 August 30, 1973). 

As the quotation from Powell indicates, entry into 
the federal court is like opening a safe deposit box, 
where two separate keys are required. For the federal 
courtroom door, the two essential keys are that the case 
be within the judicial power of the United States, as 
defined in Article III, S 2, of the Constitution, Hodgson 
v. Bower bank , 5 Cranch (9 U.S.) 303 (1809), and 
that it be within a statutory grant of jurisdiction by 
the Congress, Cary v. Curtis, 3 How. (44 U.S.) 236, 245 
(1845) . See Wright, Federal Courts §§ 8, 10, (2d ed. 1970) . 
In this case the plaintiffs lack either key. We shall 
discuss first the Constitutional barrier to jurisdiction 
over the case before pointing out why they are not within 
any of the statutory grants of jurisdiction. 


2 All of the cases to which plaintiffs refer for this 
propostion are cases brought by the United States. 
There is an independent statutory base for these 
cases in 28 U.S.ci S 1345. As we shall demonstrate, 
this is not a case brought by the United States 
because plaintiffs are not authorized to bring suit 
on behalf of the United States. See pp. 27-30 below. 
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III. This Matter Does Not Present A 
Justiciable Case or Controversy within 
the Meaning of Article III, § 2, 

of the Constitution 


In making the motion authorizing this suit, Senator 
Baker of Tennessee implored the Committee staff to place 
a justiciable issue before the courts. (S.Tr. 5502) . We 
respectfully submit that they have failed to do so. 

The suggestion that the proper manner to resolve the 
heretofore unresolved question of executive privilege as 
it applies to Congress by way of a declaratory judgment is 
not novel. See Berger, Executive Privilege v. Congressional 
Inquiry , 12 UCLA L. Rev. 1044, 1287-1289 (1965). The 
suggestion, however, flies in the face of the role of the 
courts in our Constitutional system of government. For 
this is, quite simply, a dispute between the Congress and 
the President, and to use the words of Justice Douglas, 
"federal courts do not sit as an ombudsman refereeing 
disputes between the other two branches." Gravel v. 

United States , 408 U.S. 606, 640 (1972) (Douglas, J. 
dissenting) . 

The concept of justiciability as it has evolved 

through our Constitutional history is we 11 -described by 

the Supreme Court in Flast v. Cohen , 392 U. S. 83 (1968) . 

The jurisdiction of federal courts is defined 
and limited by Article III of the Constitution. 

In terms relevant to the question for decision 
in this case, the judicial power of federal 
courts is constitutionally restricted to "cases" 
and "controversies." As is so often the situation 
in constitutional adjudication, those two words 
have an iceberg quality, containing beneath their 
surface simplicity submerged complexities which 
go to the very heart of our constitutional form 
of government. Embodied in the words "cases" and 
"controversies" are two complementary but some- 
what different limitations. In part those words 
limit the business of federal courts to questions 
presented in an adversary context and in a form 
historically viewed as capable of resolution 
through the judicial process. And in part those 
words define the role assigned to the judiciary 
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in a tripartite allocation of power to answer 
that the federal courts will not intrude into 
areas committed to the other branches of govern- 
ment. Justiciability is the term of art employed 
to give expression to this dual limitation placed 
upon federal courts by the case -and-con trover sy 
doctrine. 

Justiciability is itself a concept of uncertain 
meaning and scope. Its reach is illustrated by 
the various grounds upon which questions sought 
to be adjudicated in federal courts have been 
held not to be justiciable. Thus, no justiciable 
controversy is presented when the parties seek 
adjudication of only a political question, when 
the parties are asking for an advisory opinion, 
when the question sought to be adjudicated has 
been mooted by subsequent developments, and when 
there is no standing to maintain the action. 

Yet it remains true that " [j Justiciability is 
...not a legal concept with a fixed content or 
susceptible of scientific verification. Its 
ulitization is the resultant of many subtle 
pressures..." Poe v. Ullman, 367 U.S. 497, 508 
(1961) 

392 U.S. at 94-95 (footnotes omitted) . 

This matter raises problems of justiciability, 
primarily because it calls for adjudication of a political 
question. 

In Marbury v. Madison , 1 Cranch (5 U.S.) 137, 164-166 

(1803) , Chief Justice Marshall expressed the view that 

the courts will not entertain political questions even 

though such questions may involve actual controversies. 

This rule was found to have particular force with regard 

to the Office of President. 

By the Constitution of the United States, the 
President is invested with certain important 
political powers, in the excerise of which ne 
is to use his own discretion, and is account- 
able only to his country in his political 
character, and to his own conscience. To aid 
him in the performance of these duties, he is 
authorized to appoint certain officers, who 
act by his authority and in conformity with 
his orders . 

In such cases, their acts are his acts; and 
whatever opinion may be entertained of the 
manner in which executive discretion may be 
used, still there exists, and can exist, no 
power to control that discretion. The subjects 
are political; they respect the nation, not 
individual rights, and being entrusted to the 
executive, the decision of the executive is 
conclusive. 

1 Cranch at 165-166. 
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Since that early statement by Justice Marshall in 
Marbury v. Madison , the courts have struggled to establish 
criteria that would enable them to identify and uniformly 
deal with political questions. Such criteria have been 
evasive. In Coleman v. Miller , 307 U.S. 433, 454-55 (1939), 
the Court noted that a political question may be identified 
by evaluating "the appropriateness under our system of 
government of attributing finality to the action of the 
political departments and also the lack of satisfactory 
criteria for judicial determination * * 

It was not until Baker v. Carr , 369 U.S. 186 (1962) , 
however, that the Court finally succeeded in isolating 
and articulating a workable set of criteria for identifying 
an issue that presents a political question. The Court 
said: 


Prominent on the surface of any case held to 
involve a political question is found a textually 
demonstrable constitutional commitment of the 
issue to a coordinate political department; or 
standards for resolving it; or the impossibility 
of deciding without an initial policy determination 
of a kind clearly for nonjudicial discretion; or 
the impossibility of a court's undertaking inde- 
pendent resolution without expressing lack of 
the respect due coordinate branches of government; 
or an unusual need for unquestioning adherence to 
a political decision already made; or the poten- 
tiality of embarrassment from multifarious 
pronouncements by various departments on one 
question. 

369 U. S. at 217. 

It is submitted that this matter, involving as it 
does a request by the Legislative Branch that this Court 
overrule a formal and legitimate invocation of executive 
privilege, poses a non justiciable political question of 
such magnitude that literally every single formulation 
or criterion established in Baker v. Carr is inextricably 
a part of the issue presented. 
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This matter involves a " textual ly demonstrable 
constitutional commitment of the issue to a coordinate 
branch." The doctrine of executive privilege has pre- 
cisely identifiable constitutional sources. The power 
herein asserted by the President is conferred by the 
provisions of Article II, §§ 1, 2, and 3. 

The § 1 grant of "executive power" solely to the 
President is the most obvious and demonstrable source 
for the heretofore unchallenged right 6t the President 
to invoke executive privilege whenever the President 
deems it appropriate. Such an exercise of executive 
power is entirely consistent with the unbroken tradition.-,, 
of executive independence from legislative and judicial 
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interference. As the Court noted in Myers v. United 

States , 272 U.S. 52 (1926); 

Montesquieu's view that the maintenance 
of independence as between the legislative, 
executive and the Judicial branches was a 
security for the people had their [the 
Framer's] full approval***. Accordingly 
the Constitution was so framed as to vest 
in the Congress all legislative powers 
therein granted, to vest in the President 
the executive power, and to vest in one 
Supreme Court and such inferior courts 
as Congress might establish, the judicial 
power. From this division on principle, 
the reasonable construction of the Con- 
stitution must be that the branches should 
be kept separate in all cases in which 
they were not expressly blended, and the 
Constitution should be expounded to blend 
them no more than it affirmatively requires. 

272 U.S. at 116. 

That the President's right to invoke executive privilege 
is a unique and unreviewable exercise of the executive 
power is apparent when examined in the context of §§ 2 
and 3. 


The first paragraph of S 2 expressly grants to the 
President the right to require, in writing, the opinions 
of his principal executive officers on any subject. It 
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is this clear constitutional commitment to the President 
of the right to request and receive advice from his 
closest advisers which Justice Jackson characterized as 
an enumerated executive power that "would seem to be 
inherent in the Executive if anything is." Youngstown 
Sheet and Tube Co. v. Sawyer , 343 U.S. 579, 641 n. 9 (1952) 
(concurring opinion) . Equally significant is the fact 
that this "inherent" power to seek and receive advice is 
among those grants of power in S 2 that is conferred on 
the President exclusive of any review by the Senate or 
House, in this respect, it is a Constitutional power 
as exclusive to the President as his untrammeled power 
to grant pardons. Ex parte Garland , 4 Wall. (71 U.S.) 333, 
380 (1866) . It furnishes the clear and compelling basis 
for the doctrine of executive privilege, a doctrine that 
not even the Senate Committee would deny exists. 

What the Senate Committee does not comprehend, al- 
though obvious to the Founding Fathers, is that the power 
to seek and receive advice would be a useless and empty 
power if the President could not keep his own counsel, 
free from the review or scrutiny of the courts or the 
Congress. The very manner in which this inherent S 2 
grant was made independent of Congressional interference 
bears witness to the intent of the Framers of the 
Constitution to preserve inviolate the confidentiality 
of the Executive Branch. 

Whenever the essential confidentiality is threatened, 
as it is here, the Constitutional power to seek and receive 
advice becomes meaningless. That this clause granting to 
the President the power to require advice and opinions from 
his advisers would be meaningless without the contingent 
right to safeguard the confidentiality of those communi- 
cations should be beyond dispute. As Justice Jackson 
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noted in his concurring opinion in Youngstown Sheet 

and Tube Co . v. Sawyer , 343 U.S. 579 (1952): 

* * * because the President does not enjoy 
unmentioned powers does not mean that the 
mentioned ones should be narrowed by a nig- 
gardly construction. Some clauses could be 
made almost unworkable, as well as immutable, 
by refusal to indulge some latitude of 
interpretation for changing times. I have 
heretofore, and do now, give to the enumerated 
powers the scope and elasticity afforded by 
what seem to be reasonable, practical impli- 
cations instead of the rigidity dictated by 
doctrinaire textualism. 

343 U.S. at 640. 

Section 3 of Article II contains two further "textually 
demonstrable" commitments of the issue at stake in this 
case to the President. The President, by that section, 
is charged "from time to time (to] give to the Congress 
Information of the State of the Union * * * . " This vests 
in the President, not in the subpoena power of a Senate 
Committee, the power to determine when and what information 
he will provide to Congress. 3 The same section imposes on 
the President the duty to "take Care that the Laws be faith- 
fully executed." As the President has clearly and forcefully 
maintained, the meetings and the conversations that the 
Senate Committee seeks to make public were participated 
in by the President pursuant to this Constitutional mandate. 
The performance of this executive duty cannot be brought 
under legal compulsion. Mississippi v. Johnson , 4 Wall. 

*71 U.S.) 475 (1866) . 


3 As former President Taft put it: 

The President is required by the Constitution 
from time to time to give to Congress informa- 
tion on the state of the Union, and to recom- 
mend for its consideration such measures as 
he shall judge necessary and expedient, but 
this does not enable Congress or either House 
of Congress to elicit from him confidential 
information which he has acquired for the 
purpose of enabling him to discharge his 
constitutional duties, if he does not deem 
the disclosure of such information prudent 
or in the public interest. 

Taft, Our Chief Magistrate and His Powers 129 (1916) . 
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It is possible that any or all of these great powers 

may be abused, but for this the Constitution has provided 

its own remedy. As a unanimous Court, speaking through 

Chief Justice Taft, said of a similar power in Ex parts 

Grossman, 267 U.S. 87 (1925): 

Our Constitution confers this discretion on 
the highest officer in the nation in confidence 
that he will not abuse it * * *. 

Exceptional cases like this, if to be imagined 
at all, would suggest a resort to impeachment 
rather than to a narrow and strained construc- 
tion of the general powers of the President. 

267 U.S. at 121. 

The Senate Committee in reality is asking this Court 
to substitute its judgment for that of the President in 
an area over which the President has exclusive and un- 
reviewable power — the invocation of executive privilege. 

Such a privilege, inherent as we have demonstrated in the 
Constitutional grant of executive power, is a matter for 
Presidential judgment alone. The standards and circum- 
stances that mandate its use are a function of Presidential 
judgments. Such judgments cannot be second-guessed and 
overruled at the caprice of the Senate Committee. Nor can 
they be evaluated and reviewed by any discernible criteria 
traditionally utilised by the courts in resolving 
Constitutional disputes between individuals. The cases 
cited by the Committee in its Motion for Summary Judgment 
are not even remotely similar to the instant case, involving 
as they do controversies resolvable by judicial interpretation 
of a statute or the Constitution. Cf. Powell v. McCormick , 

395 U.S. 486 (1969): United States v. Lovett , 328 U.S. 303 
(1946); Humphrey 1 s Executor v. United States , 295 U.S. 602 
(1935). Thus b^ virtue of its request that the Court 
substitute its judgment for the President's, the Committee 
would force this Court to make "an initial policy determi- 
nation of a kind clearly for nonjudicial discretion. 1 ' This 
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is a compelling indicia of a political question articulated 
in Baker v * Carr . 

Even if this Court could somehow acquire the perspective 
of the Executive Branch and its chief officer, which is the 
perspective from which an invocation of executive privilege 
is made, the separation of powers inherent in our Constitutional 
scheme would preclude any review of that initial policy 
decision. The President's reasons for invoking his privilege 
in this case have been explained clearly to the Senate 
Committee. Those reasons are firmly anchored in rights 
and duties exclusively Presidential. They are a direct 
function of the President's duties to preserve the atmo- 
sphere of confidentiality so essential to the proper 
performance of the Executive's decision-making powers 
and to safeguard from general disclosure matters of national 
security. It is submitted that in this former duty, just 
as in the area of the conduct of foreign relations, the 
President is "accountable in the excercise of (his) discretion 
only to the people of this country." Drinan v. Nixon , 

F. Supp. (Civil No. 73-1424-T, D. Mass., 

Aug. 8, 1973). 

The matter of executive privilege, involving as it 
does subtle and exclusively Presidential judgments, is an 
area of decision-making where there are "considerations 
of policy, considerations of extreme magnitude, and 
certainly, entirely incompetent to the examination and 
decision of a court of justice." Ware v. Hylton , 3 Dali. 

(3 U.S.) 199, 260 (1796). It is this very "lack of judicially 
discoverable and manageable standards" for resolving the 
issue that further highlights the non justiciability of 
the question. It is respectfully submitted that this 
obvious absence of standards for review of the President's 
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invocation of privilege is apparent upon analysis of the 

Court's task in any in camera proceeding. As Professor 

Black so clearly explains. 

The reason for maintenance of confidentiality 
may not, and sometimes will not, appear on the 
face of the submitted material but may lie in 
its context, outside the record. The President, 
in attempting to persuade the judge of the 
necessity for confidentiality, would thus 
often be forced to reveal more and more 
material beyond what had been subpoenaed, 
with no assurance that any of this material 
would remain confidential. 

Black, Letter to the Editor, N.Y. Times, September 6, 1973, p. 34 
Thus the Court is asked to make an initial policy 
determination that the President has improperly or mis- 
takenly invoked executive privilege. Such a determination 
by a court is Constitutionally impermissable and violates 
the most basic tenets of the separation of powers. More- 
over it is a determination beyond judicial abilities since 
the Court simply cannot substitute its judgment for that 
of the President. The impossibility of judicial resolution 
is underscored by the ancillary problem of the absence of 
standards for resolving the question. The teachings of 
Baker v. Carr are clear and compelling and require 
recognition of these indicia of nonjusticiability. 

In Powell v. McCormick , 395 U.S. 486, 548-549 (1969), 
the Court determined that it could resolve the question 
presented without creating "a potentially embarrassing 
confrontation between coordinate branches" of the govern- 
ment because the resolution of the question of Representative 
Powell's right to be seated in Congress required no more 
than that the Court exercise its traditional role as inter- 
preter of the Constitution. The decision required an 
interpretation of congressional powers under Article 1, 

S 5, the type of interpretative function traditionally the 
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responsibility of the Judicial Branch. The instant case 
cannot be so easily resolved. Contrary to the facts in 
Powell , there is no dispute in this case as to the 
President's Constitutional power to invoke executive privilege 
Many courts have so held and the Senate Committee itself 
recognizes the existence of an executive privilege. The 
Senate Committee, however, asks this Court to rule that 
the Legislative Branch has the responsibility and power to 
review the propriety of executive utilization of it. Such 
a legislative power does not exist, and for this Court to 
hold to the contrary would be the most patent expression of 
"lack of respect due a coordinate branch of government." 

Again, the teachings of Baker v. Carr obtain and the - true 
nature of the political question presented is made manifest. 

In Committee for Nuclear Responsibility , Inc , v. Seaborg 
463 F.2d 788, 792 (D.C. Cir. 1971), a case upon which the 
Committee relies, the court clearly recognized that the 
government has an interest in avoiding disclosure of docu- 
ments "which reflect intra-executive advisory opinions 
and recommendations whose confidentiality contributes 
substantially to the effectiveness of government decision- 
making processes." In Seaborg , the court considered only 
a claim of privilege by an "executive department or agency" 
and thus, despite the Committee's view that it controls 
here, Seaborg cannot be read as authoritative on the issue 
of a direct, personal claim of privilege by the Chief 
Executive . 

What the Senate Committee requests here is for the 
Court to order the President to give up materials that the 
President claims are privileged. No court has ever done so. 
"The fact that no such application was ever before made in 
any case indicates the general judgment of the profession 
that no such application should be entertained." Mississippi 
v. Johnson , 4 Wall, (71 U.S.) 475, 500 (1866). 
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It is submitted that the question before this Court 

poses the dilemma inherent in any non justiciable political 

question. The Court is being asked to resolve a direct 

clash of power between two branches of government. To 

resolve the confrontation the Court must necessarily declare 

that one power is greater than its counterpart and thus 

violate the very essence of separation of powers among the 

co-equal branches. In this situation Mississippi v. Johnson 

is again instructive. 

If the President refused obedience, it. is 
needless to observe that the court is with- 
out power to enforce its process. If, on 
the other hand, the President complies with 
the order of the court and refuses to execute 
the acts of Congress, is it not clear that 
a collision may occur between the executive 
and legislative departments of the government? 

4 Wall, at 500-501. This case presents the same danger present 

in Mississippi v. Johnson , for if the Court denies the 

President's right to invoke executive privilege and orders 

production, there is no power to compel it. Nothing could 

more clearly demonstrate "lack of respect due a coordinate 

branch of government,” and nothing could more explicitly 

demonstrate the non justiciable nature of the present matter. 

The Presidential decision to invoke executive privilege 
is by definition a political decision. It is a function of 
the President's position as Chief Executive. It involves, 
as we have demonstrated, a complex blend of policy, per- 
spective, and knowledge uniquely the province of the 
President and Executive Branch. Neither the courts nor 
Congress can vouchsafe themselves the elements of knowledge 
and perspective necessary to examine and review such a 
decision. If the exclusive executive power conferred upon 
the President in Article II is to remain a meaningful 
constitutional allocation, neither the court nor Congress 
can look behind this political decision already made by 
the President. 
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The Senate Committee invites this Court to create a 
Constitutional confrontation destructive of the separation 
of powers. It is submitted# with respect, that such an 
invitation must be declined. The atmosphere of Constitutional 
confrontation must be dissolved by this Court's "unquestioning 
adherence to the political decision already made." The 
unusual need for such adherence is further indicative of 
the non justiciable nature of the question presented. 

Should this Court even consider issuance of the mandate 
requested by the Senate Committee, there should be an imme- 
diate recognition of its effect. If this Court declares 
in the instant controversy that Congress has the power to 
ask a court to review a direct, personal Presidential 
invocation of executive privilege, the trend is established 
for such declarations by all 400 district court judges. 

Baker v. Carr held that the potential for "embarrassment 
from multifarious pronouncements" on a single controversy 
is, in and of itself, reason for the judiciary to avoid 
resolution of a question and to declare that question 
non justiciable . 

It is submitted that this Committee's challenge to 
the invocation of executive privilege is merely the first 
such challenge to executive power and confidentiality 
that will occur if this Court issues the judgment requested. 
For this reason, as well as existence of all the other 
indicia of a political question that adhere in this matter, 
the Court must hold the matter before it to be non justiciable. 

IV. This Case Does Not Come Within Any 
Statutory Grant of Subject-Mat ter Jurisdiction 

In paragraphs 6 to 9 of the Complaint, the Senate 
Committee seeks to invoke four different and wholly inde- 
pendent statutes as basis for jurisdiction of this case. 
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But there is no strength in numbers, and invocation of 
four inapplicable statutes does not redeem the failure to 
cite even one statute that does apply. 

A. 28 U.S.C. S 1331 

28 U.S.C. § 1331 grants to the district courts jurisdiction 
- over all "civil actions wherein the matter in controversy 
exceeds the sum or value of $10,000, exclusive of interest 
and costs, and arises under the Constitution, laws, or 
treaties of the United States." We agree that this is a 
"federal question" in the sense that, if it is justiciable 
at all, it does raise an issue of the respective rights of 
the President and Congress and of the. power of the courts 
to mediate between them. We do, however, take issue with 
the bald assertion in paragraph 6 of the Complaint that the 
"matter in controversy" exceeds the sum of $10,000, exclusive 
of costs, nor do we think that the failure to show how this 
is so in the Complaint has been remedied by the discussion in 
the Supplemental Memorandum or the Affidavit of Senator Ervin 
appended thereto. 

From the earliest days of the Republic, the jurisdiction 
of the federal courts has depended, with regard to most 
classes of cases, upon a certain minimum amount in contro- 
versy. Since 1958, the amount has been $10,000, exclusive 
of interest and costs. This is not a technicality, but a 
jurisdictional prerequisite. See United States v. Sayward , 

160 U.S. 493, 497 (1895) ; Fishback v. Western Union 
Telegraph Co . , 161 U.S. 96 (1896) ; Holt v. Indiana 
Manuf acturing Co. , 176 U.S. 68, 73 (1900) . As stated in 
Giancana v. Johnson , 335 F.2d 366, 368 (7th Cir. 1964); 

Courts may not treat as a mere technicality 
the jurisdictional amount essential to the 
"federal question" jurisdiction, even in this 
case where there is an allegedly unwarranted 
invasion of .. .privacy. The showing of that 
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essential is not a mere matter of form, but 
is a necessary element . Congress in § 1331 
expressed the "federal question" jurisdiction 
in plain words. The district courts and 
suitors are bound by the words expressed. 

Congress could have withheld the jurisdiction 
entirely, as it did from 1789 to 1875. Or it 
could have given jurisdiction over suits arising 
"under the constitution, laws or treaties of 
the U.S." simply. But it limited the juris- 
diction by including the element of the sum 
or value of the matter in controversy, and 
the congressional will is that unless that 
sum or value is shown there is no "federal 
question" presented and no jurisdiction. 

The Fourth Circuit addressed this issue in McGaw v. Farrow , 

472 F . 2d 952, (4th Cir. 1973), stating: 

The plaintiffs complain, however, that dismissal 
of their federal action on jurisdictional grounds 
will leave them remediless, since state courts 
are closed to them in actions against federal 
officials. * * * But whether there is a state 
remedy or not provides no warrant for the courts 
to extend "federal question" jurisdiction beyond 
the limits fixed by Congress . The authority 
"to control lower federal court jurisdiction" 
is specifically vested in Congress under Article 
III of the Constitution. Accordingly, in deter- 
mining the boundaries of "federal question" 
jurisdiction, courts must look to the Congres- 
sional enactment fixing that jurisdiction, not 
to the Constitution, remembering as Justice 
Frankfurter bluntly put it in Romero v. 

International Term. Co. (1959) 358 U.S. 354, 379, 

79 S.Ct. 468, 484, 3 L.Ed.2d 368 that in such 
inquiry n [I]t is a statute, not a Constitution, 
we are expounding." Actually, from 1789 to 1875 
federal courts exercised no "federal question" 
jurisdiction, and this was true whether there was 
a state remedy available or not, simply because 
there was no statutory authority for such 
jurisdiction. And when Congress did provide 
statutory authority for just jurisdiction, 

"...it limited the jurisdiction by including 
the element of the sum or value of the matter 
in controversy,..." and this limitation as to 
amount in controversy "is not a mere matter of 
form, but is a necessary element." 

472 F.2d at 955 (footnotes omitted) . 

For jurisdiction to lie under 28 U.S.C. § 1331, the 

right or thing in controversy must be capable of valuation 

in monetary terms. As put by the court in Kheel v. Port of 

New York Authority , 457 F. 2d 46 , (2d Cir. 1972) : 

The federal courts cannot take cognizance under 
section 1331 of cases in which the rights are 
not capable of valuation in monetary terms. 

And the jurisdictional test is applicable to 
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that amount that flows directly and with a fair 
degree of probability from the litigation, not 
from collateral or speculative sources. 

457 F .2d at 49. 

The rule that a claim not measurable in dollars and cents 
fails to meet the jurisdictional test of amount in contro- 
versy was announced as early as Barry v. Mercein, 5 How. 

(46 U.S.) 103 (1847), and has been frequently reiterated 
and applied by lower courts, e.g., McGaw v. Farrow , 472 
F.2d 952, 954 (4th Cir. 1973); Goldsmith v. Sutherland , 

426 F.2d 1395, 1397 (6th Cir.), cert , denied 400 U.S. 960 
(1970); Rapoport v. Rapoport , 416 F.2d 41, 43 (9th Cir. 1969), 
cert , denied 397 U.S. 915 (1970); 1 Moore, Federal Practice 
II 0.92 [5] (2d ed. 1960); 1 Barron & Holtzoff, Federal 
Practice and Procedure § 24, at 107-108 (Wright ed. 1960) . 

The suggestion, based on the affidavit of Senator Ervin, 
that hearing the tapes is worth more than $10,000 to the 
Committee because, if it is denied access to them, it will 
cost the Committee more than $10,000 to obtain the information 
it needs in other ways, is irrelevant in determing whether 
the requisite amount is in controversy, as the total inap- 
positeness of the only cases cited in that portion of the 
argument (Supp. Memo. 17) demonstrate. Those cases hold 
only that in a challenge to a regulatory statute or order 
the cost of complying with the statute or order is the 
amount in controversy, a proposition that no one would 
deny. But it is the "value of the object" of the suit 
that measures what it is in controversy, Mississippi & 

Missouri R. R. Co. v. Ward , 2 Black (67 U.S.) 485 (1862), 

and the object of this suit is production of the tapes. 
Plaintiffs have cited no case in which the cost of 
achieving the object by alternative means if the suit 
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fails has been regarded as the amount in controversy — 
and they have not done so because there is no such case. 
Instead, the law is well settled that side effects of 
a decision, even when they clearly will result from stare 
decisis or collateral estoppel, will not be considered. 

E.g., Town of Elgin v. Marshall , 106 U.S. 578 (1882); 

Healy v. Ratta 292 U.S. 263 (1934) . 4 

It is true that a divided panel of the Third Circuit, 
Spock v. David , 469 F.2d 1047 (3d Cir. 1972), and a very 
few district court cases (Supp. Memo. 18) have held that 
Constitutional rights are an exception to the principle 
that a claim not measurable in dollars fails to meet the 
statutory requirement — and have apparently assumed that 
all Constitutional rights, or at least those based on the 
Constitutional provisions involved in those cases, are worth 
in excess of $10,000. Much could be said for rewriting the 
statute to remove the amount in controversy requirement in 
cases in which Constitutional rights are asserted against 
federal officers, but Congress, though it has had legislation 
to this effect pending several times, has failed to do so. 


4 For interesting recent applications of these rules, 
see Quinault Tribe of Indians v. Gallagher , 368 F.2d 
648 (9th Cir. 19$¥) cert . denied 387 U.S. 907 (1967) , and 
Kola v. Breier , 312 F. Supp. 19 (E.D. Wis. 1970) . In 
the first of these cases the amount in controversy was 
held insufficient in a suit to prevent a state from 
asserting jurisdiction over an Indian reservation, even 
though if the plaintiff tribe lost the suit it would no 
longer get federal payments for law enforcement over the 
reservation. In the Kola case the court dismissed a 
suit for a declaration that a newspaper was not obscene, 
holding that it could not take into account the claim 
by the newspaper that, absent such a declaration, a state 
prosecution for obscenity would cause it to lose more 
than $10,000 in advertising and sales. 

The suggestion (Supp. Memo. 19) that the tapes have 
a monetary value to the President in excess of $10,000 
does not need to be dignified with a response. 
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The notion that it is for the courts to fill in a 
jurisdictional gap that they wish Congress had not 
created has been rejected by the majority of the courts. 
E.g., Goldsmith v. Sutherland , 426 F.2d 1395 (6th Cir.), 
cert , denied 400 U.S. 960 (1970) . The Fourth Circuit, 
which had before it the opinion of the divided Third 
Circuit, expressly refused to follow it. It dismissed, 
for want of the requisite amount, a suit asserting First 
Amendment rights, and said; "Though a few decisions have 
held contrariwise, a like conclusion has been reached 
in a majority of the decisions of Circuit Courts of Appeals 
McGaw v. Farrow , 472 F.2d 952, 954 (4th Cir. 1973) . And it 
added the useful reminder that if this is indeed an unfor- 
tunate gap in federal jurisdiction, "it can only be filled 
in by Congress and not by judicial legislation." 472 F.2d 
at 955. 

The Fourth Circuit is clearly right when it 
observes that the rule it applied is not only the 
majority rule — indeed the almost-universal rule — 
but that it seems to have been reaffirmed very recently 
by the Supreme Court in Lynch v. Household Finance Corp. , 
405 U.S. 538 (1972). Lynch held that personal rights 
as well as property rights may be enforced against state 
officials under 28 U.S.C. § 1343, which requires no 
amount in controversy, but it specifically noted that 
in suits against federal officials, which lie only 
under § 1331 rather than § 1343, "it is necessary to 
satisfy the amount-in-controversy requirement for 
federal jurisdiction." 405 U.S. at 547. See also 
Oestereich v. Selective Service System Local Board No . 11 , 
393 U.S. 233, 239 (1968) . 

Since the right asserted by the Senate here is not 
capable of being valued in money, this suit cannot lie 
under 28 U.S:C. S 1331. 
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B. 28 U.S.C. § 1345 

Plaintiffs also seek to invoke jurisdiction under 

28 U.S.C. § 1345. That statute provides: 

Except as otherwise provided by Act of Congress, 
the district courts shall have original jurisdiction 
of all civil actions, suits or proceedings commenced 
by the United States, or by any agency or officer 
thereof expressly authorized to sue by Act of 
Congress. 

In order for suit to be maintained under § 1345, 

plaintiffs must demonstrate that this suit was "commenced 

by the United States" or that it was commenced by an "agency 

or officer thereof expressly authorized to sue by Act of 

Congress." This plaintiffs have failed to do. 

It is clear that this suit was not "commenced by 

the United States." The authority for conducting and 

supervising litigation in which the United States is a 

party, or is interested, is reserved to officers of the 

Department of Justice under the direction of the Attorney 

General, 28 U.S.C. § 516, and is specifically delegated 

to the United States Attorney for the district in which 

the action arose, 28 U.S.C. § 547(2). This requirement 

was recognized by the Supreme Court as early as 1868 in 

the Confiscation Cases , 7 Wall. (74 U.S.) 454, 457 (1868) , 

where the court stated that the 

settled rule is that those courts [district 
and circuit courts} will not recognize any 
suit, civil or criminal, as regularly before 
them, if prosecuted in the name and for the 
benefit of the United States, unless the same 
is represented by the district attorney*** . 

Consequently, this suit, if maintainable at all under 

28 U.S.C. § 1345, must be brought in the name of the 

United States and by the United States Attorney for the 

District of Columbia. Neither of these requirements 

have been met here. 
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Moreover, it is equally clear that this action was 
not commenced by an "agency or officer thereof expressly 
authorized to sue by Act of Congress." For purposes of 
S 1345, the term "agency" is defined in 28 U.S.C. § 451 
to include 

any department, independent establishment, 
commission, administration, authority, board 
or bureau of the United States or any corpora- 
tion in which the United States has a proprietary 
interest*** . 

It is instructive to note that in the 1948 revision of 
the Judicial Code, the Reviser's Note to § 1345 says; 
in part: 

Word 'agency' was inserted in order that this 
section shall apply to actions by agencies of 
the Government and to conform with special acts 
authorizing such actions. (see definitive 
section 451 of this title.) 

Thus, it was expressly contemplated that § 451 would 

control in interpreting § 1345. See also ALI, Study of 

the Divison of Jurisdiction between State and Federal Courts , 

256 (Off. Dr. 1969) . "Agency" is also defined under the 

Administrative Procedure Act, 5 U.S.C. § 551(1) (a), and 

the Congress is specifically excluded from that definition. 

The only arguable authority for maintaining this 

suit under § 1345 is S. Res. 262, 70th Cong. 1st Sess. 

(1928) . That resolution provides in part: 

any committee of the Senate is hereby authorized 
to bring suit on behalf of and in the name of the 
United States in any court of competent jurisdiction 
if the committee is of the opinion that the suit 
is necessary to the adequate performance of the 
powers invested in it or the duties imposed upon 
it by the Constitution, resolution of the Senate, 
or other law. 

As plaintiffs note, this resolution was adopted because 
of the decision in Reed v. County Commissioners , 277 U.S. 

376 (1928) , which held that a resolution creating a special 
Senate Committee to investigate certain election activities 


- 28 





833 


and conferring on it "all powers of procedure with respect 
to the subject matter" of the resolution did not give the 
committee authority to bring suit. 277 U.S. at 389. The 
plaintiffs in Reed had argued that jurisdiction existed 
under 28 U.S.C. § 41 (the predecessor of 28 U.S.C. § 1345) 
which provided that district courts had original jurisdic- 
tion "of all suits of a civil nature, at common law or in 
equity, brought by the United States, or by an officer 
thereof authorized by law to sue***." After the plaintiffs' 
contention was rejected in Reed , the Senate sought to 
prevent such a result in the future by adopting Senate 
Resolution 262, which purports to authorize committees to 
bring suit. 

Whether a Senate resolution could constitute sufficient 
authorization to sue is questionable under Reed , since that 
opinion contains dicta to the t effect that the Senate acting 
alone may not be able to give that authority. 277 U.S. 
at 388. But any doubt that may have existed under the 
Reed holding was laid to rest by the enactment of 28 
U.S.C. § 1345, which specifically requires express 
authorization by an Act of Congress. ^ In view of this 
more recent expression of legislative intent, it is 
clear that Senate Resolution 262 — which is surely not 
an "Act of Congress" — is insufficient. 

The two cases cited by plaintiffs arising out of 
activities of the Committee on Banking and Currency 


5 Plaintiffs' construction of the President's Third 
Defense is in error. We do not suggest that the 
Senate must have permission of the House to sue. 
Rather our argument is that if the Senate, or one 
of its Committees, is permitted to institute a 
suit, it must find some statutory basis for juris- 
diction, and this particular jurisdictional statute 
requires an "Act of Congress . " 
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(Supp. Memo. 21) are not authority to the contrary since 
no jurisdictional issue was raised or noticed by the 
courts. And the cases for the proposition that the 
government may sue to protect a wide variety of national 
interests (Supp. Memo. 22-23) are wholly off point. 

Those cases go to the standing of the United States to 
assert claims of particular kinds. There was no problem 
of jurisdiction in any of them, since suit was by the 
United States, and jurisdiction was granted by § 1345 
or its predecessor. 

Simply stated, plaintiffs are not empowered by Act 
of Congress to sue and cannot invoke the jurisdiction of 
this Court under 28 U.S.C. S 1345. 

C. 28 U.S.C. S 1361 

Plaintiffs claim jurisdiction under 28 U.S.C. § 1361, which 
grants "original jurisdiction of any action in the nature 
of mandamus to compel an officer or employee of the United 
States or any agency thereof to perform a duty owed to the 
President." In support of their jurisdictional allegation, 
plaintiffs allege in paragraph 19 of the Complaint that 
the President's refusal to produce the materials sought by 
the subpoenas was "in breach of his legal duty to respond 
to and to comply with such subpoenas." The Complaint is 
devoid of any other facts defining the nature of the duty 
allegedly owed the plaintiffs. 

The purpose of 28 U.S.C. S 1361 was to facilitate 
review by federal courts of administrative actions, not 
to create new causes of action against the United States 
Government. 2 U.S. Code Cong. & Adm. News 2785 (1962) . 

Thus for jurisdiction to lie under 28 U.S.C. S 1361, 
plaintiffs must demonstrate that the traditional criteria 
- 30 - 
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for a mandamus proceeding have been satisfied. 6 McGaw 
v. Farrow , 472 F.2d 952, 956 (4th Cir. 1973) . In Prarie 
Band of Potawatomie Tribe of Indians v. Udall , 355 F.2d 
364, 367 (10th Cir.), cert , denied 385 U.S. 831 (1966), 
it was stated that 

Before such a writ may issue, it must appear that 
the claim is clear and certain and the duty of the 
officer involved must be ministerial, plainly de- 
fined, and peremptory. Huddleston v. Dwyer , 10 
Cir. 145 F.2d 311. The duty sought to be exercised 
must be a positive command and so plainly prescribed 
as to be free from doubt. Wilbur v. United States 
esc rel. Kadrie , 281 U.S. 206, 50 S.Ct. 320 , 74 
L .Ed 809. 

See also McGaw v. Farrow , 472 F.2d .952, 956 (4th Cir. 1973) ; 
Jarrett v. Resor , 426 F.2d 213, 216 (9th Cir. 1970) ? United 
States v. Walker , 409 F.2d 477, 481 (9th Cir. 1969); 

Carter v. Seamans , 411 F.2d 767, 773 (5th Cir. 1969). 

Plaintiffs admit, as they must, that for jurisdiction 
to lie under 28 U.S.C. § 1361, they must show that the 
President owes a ministerial duty to the Senate Select 
Committee to furnish the evidence in question (Supp. Memo. 
24-25) . In support of this proposition they place sole 
reliance on the holding in this Court in the related case 
that the President's duty to turn over evidence to a grand 
jury was ministerial in nature. 

We would first point out that we disagree with this 
holding by the Court in the grand jury proceeding, which 
is presently on appeal. In addition, it will be demon- 
strated in Point VII that disclosure by the President to 


6 It is no mere happenstance that the statute uses 
the phrase "in the nature of mandamus." This 
language was added at the insistence of the De- 
partment of Justice, and finally agreed to by 
those who were pressing for the legislation only 
because they feared a veto if those words were 
deleted. See Jacoby, The Effect of Recent Changes 
in the Law of "Nonstatut ory" Judicial Review, 53 
Geo.L.J. 19, 21-23 (1964) . Thus , the restriction of 
the statute to traditional concepts of mandamus was 
quite deliberate. 
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Congress is discretionary with the President, based on 
his view of what the public interest permits. The 
suggestion that he is under a ministerial duty, enforcible 
by mandamus, to disclose to Congress anything and every- 
thing a committee may demand is wholly without precedent 
in our history, and has been authoritatively refuted 
many times. Surely it cannot be contended that this 
imaginary duty is "so plainly prescribed as to be free 
from doubt." 

The reliance on Watkins v. United States , 354 U.S. 

178, 187 (1957), and United States v. Bryan , 339 U.S. 

323, 331-332 (1950), is misplaced. (Supp. Memo. 2-7). 

These cases do not support the proposition that a Congres- 
sional committee has the status of a grand jury. In fact, 
Watkins clearly states that Congress is not a "law enforce- 
ment or trial agency." 

D. 5 U.S.C. § 701 

As their fourth and final basis for federal jurisdiction, 
plaintiffs rely upon the Administrative Procedure Act, 5 U.S.C 
§§ 701 et seq., claiming to have suffered a "legal wrong" as 
the result of Presidential action for which no adequate review 
proceeding is otherwise available. Section 702 of the Act 
provides that 

A person suffering legal wrong because 
of agency action, or adversely affected 
or aggrieved by agency action within the 
meaning of a relevant statute, is entitled 
to judicial review thereof. 

"The terms used in this section are terms of art," Kansas City 
Power & Light Co. v. McKay , 225 F.2d 924, 932 (D.C. Cir.), 
cert , denied 350 U.S. 884 (1955) and since the essential 
elements of judicial review — "agency action" and a "legal 
wrong" — are lacking here, the plaintiffs are not entitled 
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to judicial review and their jurisdictional claim under the 
Administrative Procedure Act must fail. 

Not even under the most contorted interpretation of the 
Administrative Procedure Act could the Presidents refusal 
to produce the items sought by the subpoenas be considered 
"agency action," the essence of which is adjudication and 
rule-making. Professor Davis has suggested that when the 
President, a governor, or a municipal governing body exercises 
a power of adjudication or rule-making, he or it is to that 
extent an administrative agency, 1 Davis, Administrative 
Law Treatise , § 1.01 at 1-2 (1958), but plaintiffs' reliance 
on Amalgamated Meat Cutters Butcher Workmen v. Connally , 

337 F.Supp. 737, 761 (D.D.C. 1971) for the proposition that 
the President is an "agency" under the facts of this case is 
clearly misplaced. 7 "Rule-making" means "agency process for 
formulating, amending, or repealing a rule" and " [adjudication" 
means "agency process for the formulation of an order." 

5 U.S.C. § 551(5) , (7) . Plaintiffs have not alleged any 
conduct on the part of the President that would fall into 
either category? moreover, the definition of "agency action" — 
"the whole or a part of an agency rule, order, license. 


7 The extravagant reading the Senate Committee gives to 
the Amalgamated Meat Cutters case (Supp. Memo. 26-27) 
overlooks the express statement by the court in that 
case that "we need not consider whether an action for 
judicial review can be brought against the President 
eo nomine . " 337 F.Supp. at 761. It overlooks also 

Soucie v. David, 448 F.2d 1067, 1073 n. 17 (D.C. Cir. 
1971) , in which the Court of Appeals for the District 
of Columbia Circuit expressly left open whether the 
President is subject to the Administrative Procedure 
Act. Aside from the general principle, discussed at 
pp. 46-49 below, that statutory language that does not 
refer in terms to the President should not be held to 
apply to him, it is hard to imagine that a statute that 
excludes from its operations even the governments of the 
territories and the Mayor of the District of Columbia 
should be held to have included, in its bland and neutral 
language, the President of the United States. 
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sanction, relief or the equivalent or denial thereof, or the 
failure to act," 5 U.S.C. § 551(13) — would preclude such a 
conclusion. 

Judicial review under the Administrative Procedure Act 
is limited to persons who have suffered a legal wrong. Legal 
wrong "means that something more than mere adverse personal 
effect must be shown — that is, that the adverse effect must 
be an illegal effect," S. Rep. No. 752, 79th Cong., 1st Sess. 
"■(1945) at p. 26, and the legal wrong must be one that the 
courts and statutes have recognized as constituting a ground 
for judicial review. Attorney General ' s Manual on the 
Administrative Procedure Act 96 (1947.) As stated in Kansas 
City Power & Light Co . v. McKay , 225 F.2d 924, 932 (D.C. Cir.), 
cert , denied 350 U.S. 884 (1955), judicial review is provided 
for the benefit of those "whose legal rights have been violated 
The plaintiffs have not pointed to any legal right that has 
been violated and that would entitle them to judicial review. 

Moreover, it is widely held that the Administrative 
Procedure Act is not an independent basis for federal juris- 
diction. See, e.g., Arizona State Dept , of Public Welfare 
v. Dept , of Health , Education , and Welfare , 449 F.2d 456, 464 
(9th Cir. 1971), cert , denied 405 U.S. 919 (1972); Zimmerman 
v. United States Government , 422 F.2d 326, 330-331 (3d Cir.), 
cert , denied 399 U.S. 911 (1970) ; Twin Cities Chippewa Tribal 
Council v. Minnesota Chippewa Tribe , 370 F.2d 529, 532 (8th Cir 
1967); Chournos v. United States , 335 F.2d 918, 919 (10th Cir. 
1964) ; Local 542 , International Union of Operating Engineers v. 
N.L.R.B. , 328 F.2d 850, 854 (3d Cir.), cert, denied 379 U.S. 

826 (1964); Ove Gustavsson Contracting Co . v. Floete , 278 F.2d 
912, 914 (2d Cir.), cert , denied 364 U.S. 894 (1960). 
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That is the rule repeatedly followed in this Circuit, 

and for an excellent reason. Section 10(b) of the Administrative 

Procedure Act — now 5 U.S.C. § 703 — allows suit in "any 

court of competent jurisdiction" and thus, as the Court of 

Appeals very early said, "can therefore hardly be argued to 

extend the jurisdiction of any court to cases not otherwise 

within its competence." A lmour v. Pace , 193 F.2d 699, 701 n. 5 

(D.C. Cir. 1951). Again in Kansas City Power & Light Co . v. 

McKay , 225 F.2d 924, 932-933 (D.C. Cir.), cert , denied 350 U.S. 

884 (1955), the Court of Appeals said: 

Section 10 (b) of the Administrative Procedure 
Act does not help appellants. The reference in 
that section to "any court of competent jurisdic- 
tion" does not of itself establish the_ jurisdiction 
of the Federal courts over an action not otherwise 
cognizable by them. 

To the same effect, see Pan American World Airways , Inc. 
v. C.A.B. , 392 F.2d 483, 494 (D.C. Cir. 1968). 8 

Thus the Administrative Procedure Act serves the plaintiffs 
no better than do §§ 1331, 1345, or 1361 of the Judicial Code. 

The simple fact is that Congress has never empowered the 
district courts to hear a suit of the kind plaintiffs are 
bringing. 


V. This Court Lacks In Personam Jurisdiction 
Plaintiffs allege in paragraph 5 of the Complaint that 
Richard M. Nixon is sued in both his official and individual 
capacity, but it is clear from the remaining allegations in 
the Complaint that the acts complained of — the refusal to 
comply with the subpoenas — were acts performed in his 
official capacity as President of the United States. 


8 There is no Supreme Court decision to the contrary. 

Although Justice Brennan, in his concurring opinion in 
Rusk v. Cort, 369 U.S. 367, 380 (1962), makes a passing 
reference to the Declaratory Judgment Act and the Ad- 
ministrative Procedure Act as "general grants of juris- 
diction," he must have intended some other nuance of the 
term "jurisdiction," since it is well established that 
the Declaratory Judgment Act is not a grant of juris- 
diction. Zimmerman v. United States , 422 F.2d 326, 

331 n. 7 (3d Cir . ) , cert , denied 399 U.S. 911 (1970) . 
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A suggestion that a President of the United States may 
be sued, either officially or individually, to remedy official 
discretionary acts raises, of course, a fundamental question 
of separation of powers. Much has been said about separation 
of powers in the "political question" discussion in Part III 
of the brief and will not be repeated here. It is suf- 
ficient to touch briefly on the question to show that courts 
have viewed the separation of powers as a barrier to juris- 
diction over the person of the President. 

The recent case of National Association of Internal 
Revenue Employees v. Nixon , 349 F.Supp. 18 (D.D.C. 1972) , 
appeal docketed No. 72-1929, D.C. Cir., is the most recent 
example of a case where a court dismissed an action against 
the President on the basis of separation of powers. The 
court stated: 

The fundamental doctrine of separation -of -powers 
, dictates this result, and it has been settled 

since the case of State of Mississippi v. Johnson , 

4 Wall. (71 U.S.) 4>5 ~(15?6 TZ In that case the 
Supreme Court commented on the impropriety of judicial 
interference with executive functions as follows: 

The impropriety of such interference will be 
clearly seen upon considerations of its possible 
consequences . 

Suppose the bill filed and the injunction prayed 
for allowed. If the President refuse obedience, 
it is needless to observe that the court is without 
power to enforce its process. 71 U.S. at 501. 

349 F.Supp. at 21-22. 

The court also relied on Trimble v. Johnston , 173 F.Supp. 

651 (D.D.C. 1959), where Judge Holtzoff noted: 

It is no part of the judicial function to supervise 
or control the business of the executive or legislative 
departments of the Government. Otherwise the judiciary, 
instead of being one of the three co-ordinate branches, 
would be supreme over the other two. We would then 
have a government by the courts , instead of by the 
Congress and the President. Manifestly the Founding 
Fathers did not contemplate such a result. 
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173 F.Supp. at 653. See also Reese v. Nixon , 347 F.Supp. 314, 

316 (C.D. Cal. 1972); San Francisco Redevelopmen t -A gency v. 

Nixon, 329 F.Supp. 672 (N.D. Cal. 1971) . 

Two courts have entertained the thought that a suit may 
be brought against the President. See Meyers v. Nixon , 

339 F.Supp. 1388, 1399 (S.D.N.Y. 1972); At lee v. Nixon , 336 
F.Supp. 790, 791 (E.D.Pa. 1972). In both cases, the courts found 
other grounds for decision, and despite their dicta, which is 
not persuasive, they are not authority for plaintiffs in this 
case. 

The suit is against the President of the United States, 
not against some lower government officer.. As former Presi- 
dent — and later Chief Justice — Taft wrote: 

The Supreme Court seems to make a broad distinction 
between issuing process against the President and 
against his subordinates under laws requiring the specific 
performance of a definite act. I cannot think that the 
Court would ever issue a mandamus to compel the President 
to perform even an act purely ministerial, though it has 
often issued such a writ against one of his subordinates. 

The Supreme Court has a number of times intimated that the 
President’s office is of such a high character, that 
officially he is beyond the compulsory process of the 
Court. 

Taft, Our Chief Magistrate and His Powers 132 (1916) . 

VI. Plaintiffs Have Exceeded Their Legislative 
Authority Under Both the Constitution and Their 
Enabling Resolution 

The nature of the assault upon the Presidency by the 
Senate Select Committee and the gravity of the Constitutional 
confrontation that it has provoked require this Court to ex- 
amine carefully the authority of the Committee. That authority 
must be closely measured against both the Constitutional 
limitations of the legislative branch and limitations found 
in the delegation of authority to the Committee by the Senate. 

A. Constitutional Limits 

The power of the Congress to conduct investigations is 
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inherent in the legislative process and is broad. Congress 
cannot legislate wisely or effectively in the absence of in- 
formation respecting the conditions which the legislation is 
intended to affect or change. Therefore the power of inquiry 
is a necessary and appropriate attribute of the power to 
legislate. McGrain v. Daugherty , 273 U.S. 135, 175 (1927) . 
However, this power of inquiry is not unlimited. Watkins 
v. United States , 354 U.S. 178, 187 (1956); United States v. 

Rumely , 345 U.S. 41, 58 (1953) (Douglas, J., concurring); 

Marshall v. Gordon , 243 U.S. 521 (1917); Kilbourn v. Thompson , 

103 U.S. 168 (1880) . 

The Senate Select Committee has asserted a broad mandate 
to "get to the bottom of widespread but incompletely substantiated 
suspicions of wrongdoing at the highest executive levels.** 

(Memo. 15) . In this action the movants have subpoenaed tape 
recordings and other materials in an effort to resolve the 
conflicting testimony adduced at the Senate hearings and thus 
determine “the precise extent of malfeasance in the executive 
branch." (Memo. 16). This inquiry is not germane to the 
Committee's legislative purpose, and indeed constitutes a 
usurpation of those duties exclusively vested in the executive 
and the judiciary. 

The Senate Select Committee was established to investigate 
and study the extent to which illegal, improper, or unethical 
activities existed in the Presidential election of 1972 and 
related events, and to "determine whether in its judgment any 
occurrences * * * revealed * * * indicate the necessity or 
desirability of the enactment of new congressional legislation 
to safeguard the electoral process by which the President of 
the United States is chosen." S. Res. 60, 93rd Congress, 1st 
Sess. (1973). Accordingly, the Committee’s mandate was to 
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identify illegal, improper, or unethical activities and 
recommend corrective legislation, not to resolve the conflicts 
in the evidence and adjudicate questions of guilt or innocence. 
Such an inquiry is not germane to the Committee's legislative 
purpose, and is outside its charge. Clearly the movants can 

g 

honor their legislative mandate without access to the tapes. 

Most significantly the Senate Select Committee has con- 
ducted, and in this action is endeavoring to continue to conduct 
a criminal investigation and trial. The Committee is seeking 
to ferret out all the facts, resolve all the conflicts in the 
evidence, and determine the guilt or innocence of all the al- 
leged participants. The Committee has apparently conceived its 
primary mission as one of determining culpability on the part 
of the President. "What did the President know and when did 
he know it." See, e.g., S. Tr. 2096, 3999. This theme 
runs throughout the Committee 1 s hearing and legal papers . 

Thus it has been stated; 


9 It should be noted that at least one member of the 

Committee, although joining in the present action, has 
acknowledged that production of the tapes is not es- 
sential to the legislative functions of the Committee. 

The Washington Post of September 10, 1973, p. A2, re- 
ported the following statement of Senator Daniel K. 

Inouye : 

"I think we can proceed and file an adequate report 
without the tapes , " said Inouye , a member of the Senate 
Watergate Committee. 

"As far as I am concerned personally," he said on 
NBC's "Meet the Press" program, this is where the 
difference between a legislative proceeding and a 
judicial proceeding comes in. If this were a criminal 
matter, I would say that the tapes are absolutely 
necessary." 

He was asked, "You personally don't care then who is 
telling the truth?" 

"It is not our business to decide the guilt or inno- 
cence of any part," inouye responded. 
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Unfortunately, the involvement or non involvement of 
the President himself in that congeries of criminal 
activities falling under the general rubric of "Water- 
gate" is very much an integral part of the present 
investigation. That fact is perhaps best epitomized by 
the persistent inquiry of Senator Baker — "What did 
the President know and when did he know it?" John Wesley 
Dean, III, in his sworn testimony before the Select 
Committee, has accused the President of complicity in 
serious crimes. If Dean be believed the President may 
be guilty of several crimes, including obstruction of 
a criminal investigation*** misprision of a felony*** 
conspiracy to commit an offense or to defraud the 
United States*** and unlawfully influencing a witness***. 
And Dean's charges are consistent with other evidence 
in the record that bears on the question of presidential 
involvement (there is, of course, also evidence in the 
record that would exonerate the defendant President of 
such charges). In such circumstances, the Committee 
would be derelict if it did not proceed to further 
examination of the President's complicity or lack 
thereof, no matter how distasteful that task may be. 

(Memo. 3) . 

[T]he Committee’s request, unlike that of the Special 
Prosecutor, focuses on the President's own possible 
criminality. (Supp. Memo. 2) . 

For example, with the Dean-Presidential tapes in 
hand, it would be much easier to determine the extent 
of Presidential involvement in the Watergate affair. 
(Affidavit of Senator Sam J. Ervin, Jr., p. 3) . 

However, Congress is not a law enforcement or trial agency. 
These are functions of the Executive and Judicial depart- 
ments of the government. No inquiry is an end in itself; 
it must be related to, and in futherance of, a legitimate 
task of the Congress. The investigation conducted by the 
Committee is in excess of the power conferred on Congress 
by the Constitution and the movants have no lawful authority 
to subpoena the tapes. 

In a similar situation the Supreme Court in Kilbourn 
v. Thompson , 103 U.S. 168 (1880), determined that the House 
of Representatives had exceeded its authority in directing 
one of its committees to investigate the circumstances 
surrounding the bankruptcy of Jay Cooke and Company, in 
which the United States had deposited funds. The com- 
mittee became particularly interested in a private real 
estate pool that was a part of the financial structure 
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and jailed Kilbourn for refusing to answer certain 
questions about the pool and to produce certain books and 
papers. The Court found that the subject matter of the 
inquiry was "in its nature clearly judicial," 103 U.S. at 
192, not legislative, and the House was exceeding the 
limit of its own constitutional authority.^® Accordingly 
the committee had no lawful authority to require Kilbourn 
to testify as a witness or produce papers. 

It is unquestionably the duty of all citizens to 
cooperate with Congress in its efforts to obtain the facts 
needed for intelligent legislative action and all citizens 
unremitting obligation to respond to subpoenas. However, 
this duty adheres only with respect to matters within the 
province of proper investigation. Watkins v. United States , 
354 U.S. 178, 187-188 (1956) . Here the Committee is acting 
in excess of the power conferred on Congress by the 
Constitution. 


10 The Court in Kilbourn v. Thompson , 103 U.S. 168 (1880) 

observed that: 

It is believed to be one of the chief merits of the 
American system of written constitutional law, that 
all the powers intrusted to government, whether 
State or national, are divided into the three grand 
departments, the executive, the legislative, and 
the judicial. That the functions appropriate to 
each of these branches of government shall be vested 
in a separate body of public servants, and that the 
perfection of the system requires that the lines 
which separate and divide these departments shall be 
broadly and clearly defined. It is also essential 
to the successful working of this system that the 
persons intrusted with power in any one of these 
branches shall not be permitted to encroach upon the 
powers confided to the others, but that each shall by 
the law of its creation be limited to the exercise 
of the powers appropriate to its own department and 
no other. 

103 U.S. at 190-191. 
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The fundamental holding of Kilbourn was not impaired 
by the subsequent cases of McGrain v. Daugherty , 273 U.S. 

135 (1927), and Sinclair v. United States , 279 U.S. 263 
(1929) , so heavily relied upon by the Committee. In both 
cases the Supreme Court expressly acknowledged the require- 
ments that Congressional inquiries be related to a proper 
legislative purpose. In McGrain , the Supreme Court found 
that an inquiry into the conduct of the office of Attorney 
General reflected legitimate legislative concerns and 
upheld a subpoena of the brother of the former Attorney 
General. Pointing out that the office of Attorney General 
was "subject to regulation by Congressional legislation," 
and that the "only legitimate object the Senate could have 
in ordering the investigation was to aid it in legislating," 
the Court concluded that, in view of the subject matter, it 
would presume that legislation was the real object of the 
investigation. 273 U.S. at 178. Similarly, in Sinclair , 
the Court found that an inquiry into oil leases was properly 
related to Congressional authority over public lands and 
rejected, on the basis of the record, the factual argument 
that the investigation was not in aid of legislation. 

The Supreme Court has quite understandably and wisely 
sought to avoid the Constitutional trauma inherent in a 
holding that Congress had exceeded its authority. But 
Kilbourn , and the concept that a legislative purpose is an 
indispensable prerequisite for a valid inquiry, are the 
framework in which the Court has found other grounds for 
declining to enforce Congressional subpoenas. Subsequent 
cases have indicated that the "presumption" indulged by the 
Court in McGrain may be overcome if the connection with a 
proper legislative purpose becomes too tenuous. And the 
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Supreme Court has shown particular concern where Congres- 
sional inquiries have threatened to encroach upon other 
important Constitutional rights . See Watkins v . United 
States / 354 U.S. 178 (1956); United States v. Rumely , 

345 U.S. 41 (1953) . 

In United States v. Rumely , 345 U.S. 41 (1953) , where 
it was argued that the inquiry trespassed upon the First 
Amendment, the Court said: 

Whenever constitutional limits upon the investigative 
power of Congress have to be drawn by this Court, it 
ought only to be done after Congress has demonstrated 
its full awareness of what is at stake by unequivocally 
authorizing an inquiry of dubious limits. 

345 U.S. at 46. The Court went on to hold that questions put 
to the defendant exceeded the bounds of the resolution by the 
House of Representatives creating the Committee — notwith- 
standing the subsequent ratification of the Committee's 
action by the House. 

In Watkins v. United States , 354 U.S. 178 (1957) , the 

Supreme Court affirmed that: 

No inquiry is an end in itself; it must be related 
to, and in furtherance of, a legitimate task of the 
Congress. Investigations conducted solely for the 
personal aggrandizement of the investigators or to 
"punish" those investigated are indefensible. 

354 U.S. at 187. The Court cited Kilbourn for the proposition 

that an investigation unrelated to legislative purpose would be 

"beyond the powers conferred upon the Congress in the 

Constitution" and Rumely for the proposition that "the 

mere semblance of legislative purpose would not justify 

an inquiry in the face of the Bill of Rights." 354 U.S. at 

198. The Court held that the House Resolution in question 

was so broad that the defendant could not fairly determine 

whether the questions put to him were pertinent to the 

Committee ' s inquiry . 
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In this case, as in Rumely and Watkins , there is 
a collision between the Congressional pursuit of information 
and an important Constitutional right. In. Rumely and 
Watkins the Supreme Court was concerned with the impact 
of Congressional investigations upon First Amendment 
freedoms. Here the investigation directly challenges the 
Presidency. The importance of confidentiality to the 
Office of the President, and the implications of seeking 
to impose judicial control upon the conduct of that office, 
are treated elsewhere in this brief. Certainly the preserva- 
tion of the ability of Presidents to function is no less 
crucial to our Constitutional system than the vindication 
of First Amendment rights. 

Watkins is important too for the flat and famous statement 
in which the Court said: "We have no doubt that there is 

no congressional power to expose for the sake of exposure." 

345 U.S. at 200. 11 Of course the Senate is authorized to 
investigate campaign practices to see if legislation is 
needed in that area. But every time a member of the 
Committee speaks of the importance of "who said what to 
whom" or "what the President knew and when," and everytime 
the Committee's brief writers harp, as they do so 


11 In Watkins the Court also pointed with envy to 
England, where investigations of this kind are 
entrusted to royal commissions, removed from the 
turbulent forces of politics and partisan con- 
siderations. "Seldom, if ever, have these com- 
missions been given the authority to compel the 
testimony of witnesses or the production of 
documents." Nevertheless, they have, as the 
Court noted, enjoyed "success in fulfilling 
their fact-finding missions without resort to 
coercive tactics * * 354 U.S. at 191-192. 
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repeatedly, on "the Presidents own possible criminality" 
(Supp. Memo. 2) , they make it manifest that what they 
are interested in here is "to expose for the sake of 
exposure. " 


B. The Enabling Resolution 

Quite aside from the fact that the Senate Committee 
has exceeded its legislative authority, it has also exceeded 
the bounds of Senate Resolution 60. There is no language 
in Senate Resolution 60 that can fairly be read as author- 
izing the issuance of a subpoena to the President. 

The Select Committee contends that the President was 
encompassed within the authorization to subpoena an 
"officer” of the executive branch. (Supp. Memo. 10) . However, 
since no committee of Congress has ever subpoenaed a 
President, could any member of the Senate suppose that a 
, grant of general subpoena power was intended to authorize 
this wholly unprecedented action? As Professor Charles L. 
Black stated: 

Perhaps a lexicographically programmed computer 
might print out the judgment that the President 
is an "officer" or "employee" of the executive 
branch. But that is not the way we construe 
statutes. Is it not perfectly plain that such 
language is entirely inapt, as a matter of 
usage, to designate the President of the United 
States. 

Cong. Rec. E5321 (daily ed. Aug. 1, 1973) . 

There are three points here that merit attention, 
and that converge to indicate that Senate Resolution 60 
cannot be read as authorizing a subpoena to the President 
of the United States. 
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First, it is well established in the context of 

legislative investigations that the authority of the 

investigating committee is to be construed in a way that 

will avoid Constitutional questions if this is possible. 

United States v. Rumely , 345 U.S. 41 (1953). 

Second, when Constitutional rights are at stake, the 

legislative body that authorized the inquiry must make it 

unmistakably clear that it wants the particular information 

that is being sought. Watkins v. United States , 354 U.S. 

178 (1957) , is again much in point: 

Protected freedoms should not be placed in danger 
in the absence of a clear determination by the 
House or the Senate that a particular inquiry is 
justified by a specific legislative need. 

* * * 

The reason no court can make this critical judgment 
is that the House of Representatives itself has 
never made it. Only the legislative assembly 
initiating an investigation can assay the relative 
necessity of specific disclosures. 

354 U.S. at 205, 206. 

That was the point also of Chief Justice Warren's 
opinion in the companion case of Swee 2 y v. New Hampshire , 
354 U.S. 234 (1957). The New Hampshire Legislature had 
set up the Attorney General as a one-man committee of the 
legislature to investigate subversion, under a very broad 
and vague resolution. 

The Attorney General has been given such a sweeping 
and uncertain mandate that it is his decision which 
picks out the subjects that will be pursued, what 
witnesses will be summoned and what questions will 
be asked. In this circumstance, it cannot be stated 
authoritatively that the legislature asked the 
Attorney General to gather the kind of facts com- 
prised in the subjects upon which petitioner was 
interrogated . 

354 U.S. at 253. 

Finally, there is a settled and sensible rule in 
construing general language, which was articulated by the 
Court in United States v. United Mine Workers of America , 
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330 U.S. 258, (1947) . 12 The Court there held that the 
general language of the Norris-LaGuardia Act did not 
apply when an injunction was sought by the United States, 
since the statute did not in terms apply to suits by the 
United States. Chief Justice Vinson said for the Court, 
at 272-273: 

There is an old and well-known rule that statutes 
which in general terms divest pre-existing rights 
or privileges will not be applied to the sovereign 
without express words to that effect. It has been 
stated, in cases in which there were extraneous 
and affirmative reasons for believing that the 
sovereign should also be deemed subject to a restric- 
tive statute, that this rule was a rule of construc- 
tion only. Though that may be true, the rule has been 
invoked successfully in cases so closely similar to 
the present one, and the statement of the rule in 
those cases has been so explicit, that we are inclined 
to give it much weight here. 

(footnotes omitted) . 

We are not suggesting that the President is a sovereign, 
,but his unique position in our Constitutional system is 
such that a similar principle surely should apply, and a 
Senate resolution should not be construed to deprive the 
President of a privilege he has always had without explicit 


12 For other applications of the proposition so well 
stated in the Mine Workers case, see: F.P.C. v. 

Tuscarora Indian Nation , 362 U.S. 99, 120 (i960) ; 

Leiter Minerals v. United States, 352 U.S. 220, 

224-226 (1957)! United States v. Wittek . 337 U.S. 

346, 358-359 (1949) ; United States v. Wyoming , 331 
U.S. 440, 449 (1947); United States v. Stevenson , 

215 U.S. 190 (1909) ; United States v. American Bell 
Telephone Co. , 159 U.S. 548, 553-555 (1895); Lewis - 
v. United States , 92 U.S. 618, 622 (1875); United 
States v. Herron , 20 Wall. (87 U.S.) 251, 263 (1873) ; 
Dollar Savings Bank v. United States, 19 Wall. (86 U.S.) 
227, 238-239 (1873) . 
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language to that effect in the resolution. ^ ^ 

Given the long history in which neither Bouse of 
Congress has ever subpoenaed a President of the United 
States, it is beyond belief that any member of the Senate, 
when voting to authorize the Select Committee to direct 
subpoenas to an "officer,* had any thought that he was 
voting to empower the Committee to take the unprecedented 
and unauthorized action that has led to the present 
litigation. 

This point is merely further emphasized by the failure 

of the Committee to follow the procedure provided by 

Resolution 60 in the event of noncompliance with a subpoena. 

In such a case, S 3(a)(6) of the Resolution specifically 

authorizes the Committee to make appropriate recommendations 

to the full Senate. The Committee attempts to characterize 

that section as merely providing a "wholly discretionary 

option" to the Committee. (Supp. Memo. 12) . Once again, the 

comments of Professor Black are instructive as to the 

significance of S 3(a)(6): 

Does not this language (at the very least when 
applied to such an utterly unique and politically 
charged question as a "willful failure or refusal" 


13 In Dollar Savings Bank v. United States , 19 Hall 

(86 U.S.) 227, 239 (1873) the Supreme Court stated: 

It is a fa m iliar principle that the King is not 
bound by any act of Parliament unless he be named 
therein by special and particular words. The 
most general words that can be devised* **af feet 
not him in the least, if they may tend to restrain 
or diminish any of his rights and interests***The 
rule thus settled respecting the British Crown is 
equally applicable to this govemment***It may 
be considered as settled that so much of the royal 
prerogatives as belonged to the King in his capacity 
of parens patriae , or universal trustee, enters as 
much into our political state as it does*** into the 
principles of the British Constitution. 
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of the President himself ) designate the exclusive 
procedure to be followed by the Committee? Is it 
not reasonable to infer from it a direction by 
the Senate that the matter of possible contempt 
be brought back to the whole Senate, for resolution 
upon action? Is the expressed power to "make 
recommendations" not an implied exclusion of 
independent action by the Committee? 

Cong. Rec. E5321 (daily ed. Aug. 1, 1973) (emphasis 

in original) . 

Heretofore no committee of Congress has asked the 

courts to enforce a subpoena for it. Section 3(a)(6) of 

S. Res. 60 indicates that the Senate contemplated that 

usual procedures would be followed, and that the Senate 

itself would be advised, if there were a question of non- 

compliance with a subpoena, rather than that the Committee 

would go off on a frolic and detour of its own. Here, as 

in Reed v. County Commissioners , 277 U.S. 376 (1928): 

In the absence of some definite indication of that 
purpose, the Senate may not reasonably be held to 
have intended to depart from its established usage. 

Authority to exert the powers of the Senate to 
compel production of evidence differs widely 
from authority to invoke judicial power for that 
purpose. 

277 U.S. at 389. 

The Committee lacks authority to bring this suit, both 
because it is an attempt to expose for the sake of exposure, 
and thus beyond the legitimate legislative functions of 
the Committee, and because the Senate has not authorized 
the Committee to subpoena or to sue a President. 


VII . The President Has the Power to Withhold Information 
From Congress the Disclosure of Which He Determines 
to be Contrary to the Public Interest 

Plantiffs have asked this Court to enforce subpoenas 

purportedly issued to obtain information they claim is 

relevant to their investigation. The President has refused 
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on the ground that he has determined disclosure would be 
contrary to the public interest. His stated reason is the 
importance of maintaining confidential communications 
between the President and his closest advisers. This Court 
has recognized the importance of this confidentiality in 

its opinion in Misc. No. 47-73. Opinion at 5 & n. 8. We 

14 

reassert the importance of that principle here, but before 
dealing with it in detail it is necessary to discuss the basis 
for plaintiffs' claim for the right to information and the 
basis for the President's refusal to furnish it. 

A. Basis for Executive Privilege 

Plaintiffs refer in their "Historical Appendix" to a 
series of instances where Presidents and their aides have 
cooperated with Congressional requests for information. 

Their analysis includes instances where either testimony 
or documents were furnished to Congress by the Executive 
on a voluntary basis. We do not doubt the accuracy of the 
analysis, but wish only to point out that it is confined to 
voluntary disclosures. Plaintiffs have not cited any 
authority, either historical or legal, for the proposition 
that a President can be compelled to furnish information 
to the Congress. There is good reason for this. There 


14 As his Ninth Defense to plaintiffs' Complaint, the 
President asserted that the subpoena attached as 
Exhibit D to plaintiffs' Complaint was so unreasonably 
broad and oppressive as to make compliance impossible. 
This should be obvious from the face of the subpoena 
itself. It specifies no time period and demands a 
wide variety of records relating to 25 persons on a 
number of different subjects. Compliance would re- 
quire a complete review of virtually all records in 
the White House. If the Court dismisses this matter 
for want of jurisdiction or sustains the President's 
claim of privilege, there will be no need to pursue 
this issue. However, if it would be helpful to the 
Court in reaching its decision appropriate affidavits 
will be filed to sustain the President's position on 
this issue. 
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15 

is no such authority. 

There are, however, many instances where Presidents 
have refused to furnish information to Congress and, in 
each case, the refusal has been accepted. 

The frequently exercised, long-standing freedom of 
the executive to refuse demands by Congress for the 
production of documuraents does not require extended 
discussion.'*’® Under the Continental Congress, the relation- 
ship between legislature and executive had been modeled 
on the British system. The executive departments were, 
in effect, answerable to the legislature, and could be 
called on for an accounting. A resolution of the Continental 
Congress creating the Department of Foreign Affairs, whose 
head was appointed by and held office at the pleasure of 
Congress, provided: 


15 The only legal authorities upon which plaintiffs 
rely are demands for information in connection 
with legal proceedings. There the considerations 
are quite different, as this Court has recognized 
in its opinion in Misc. No. 47-73. Opinion at 6 n. 

11. See also the quotation from Professor Corwin 
set out at p. 3 above. 

16 The Senate Committee suggests that the President 
has somehow waived the privilege he now invokes by 
virtue of allowing his aides to testify and by per- 
mitting H. R. Haldeman to review several of the 
tapes. (Memo. 28-33). Such a suggestion hardly 
merits comment beyond the observation that United 
States v. Reynolds , 345 U.S. 1, 11 (1953) specifically 
holds to the contrary . The Committee ' s feeble attempt 
to distinguish that case (Motion for Summary Judgement 
at 31-32) is unpersuasive. As Alexander Bickel has 
decisively observed, "Far from being waived, the 
privilege, it seems to me, is as much exercised when 
information is released as when it is withheld." 
Bickel, Wretched Tapes ( cont . ) , N.Y. Times, 

August 15, 1973, p. 33. 
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That the books , records and other papers of the 
United States, that relate to this department, 
be committed to his custody, to which, and all 
other papers of his office, any member of 
Congress shall have access: provided that no 

copy shall be taken of matters of a secret 
nature without the special leave of Congress. 

This was completely changed by the Constitution in 

establishing the three independent branches. See Wolkinson, 

Demands of Congressional Committees for Executive Papers , 

10 Fed. Bar J. 319, 328-330 (1949). 

Since then there has arisen an often asserted, much 

discussed, and well recognized privilege of the President 

to deny Congress access to documents whenever either the 

President or the head of a department has deemed it in the 

public interest to do so. From the administration of 

Washington to the present. Presidents have repeatedly 

asserted the privilege, and, when forced to a showdown. 

Congress has always yielded and ceased to press its 

demands. ^ A recent instance was the refusal of President 

Truman to turn over to the House Committee on Un-American 


17 The following is a partial list of examples of suc- 
cessful assertions of the privilege, comprising 
partly assertions by the President and partly 
assertions by department heads : 


President Date 
Washington 1796 
Jefferson 1807 

Monroe 1825 
Jackson 1833 


1835 


Type of Information 
Refused 

Instructions to U. S. 
Minister concerning 
Jay Treaty. 

Confidential informa- 
tion and letters re- 
lating to Burr's 
conspiracy . 

Documents relating to 
conduct of naval 
officers. 

Copy of paper read by 
President to heads of 
Departments relating 
to removal of bank 
deposits . 

Copies of charges 

against removed public 
official. 

List of all appointments 
made without Senate’s 
consent between 1829 
and 1836, and those 
receiving salaries 
without holding office. 
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Activities files relating to the federal employee loyalty 
program. Directive of March 13, 1948, 13 Fed. Reg. 1359 
(1948) . 


President 

Date 

Type of Information 
Refused 

Tyler 

1842 

Names of members of 26th 
and 27th Congress who 
have applied for office. 

Tyler 

1843 

Colonel Hitchcock's report 
to the War Department 
dealing with alleged 
frauds practiced on 
Indians, and his views 
of personal characters 
of Indian delegates . 

Polk 

1846 

Evidence of payments 
made through State 
Department on Presi- 
dent's certificates, 
by prior administration. 

Fillmore 

1852 

Official information 
concerning proposition 
made by King of Sand- 
wich Islands to transfer 
Islands to U.S. 

Buchanan 

1860 

Message to Protest to 

House against Resolution 
to investigate attempts 
by Executive to influ- 
ence legislation. 

Lincoln 

1861 

Dispatches of Major 
Anderson to the War 
Department concerning 
defense of Fort Sumter. 

Grant 

1876 

Information concerning 
executive acts per- 
formed away from 
Capitol. 

Hayes 

1877 

Secretary of Treasury 
refused to answer 
questions and to 
produce papers con- 
cerning reasons for 
nomination of Theodore 
Roosevelt as Collector 
of Port of New York. 

Cleveland 

1886 

Documents relating to 
suspension and removal 
of 650 Federal officials. 

Theodore Roosevelt 

1909 

Attorney General's reasons 
for failure to prosecute 
U.S. Stee 1 Cor por a t i on . 

Documents of Bureau of 
Corporations , Department 
of Commerce. 
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Reference to the unbroken record of successful assertions 
of privilege in practice is particularly significant in this 
area of separation of powers. In the construction of any 
clause of the Constitution uninterrupted usage continuing 
from the early days of the Constitution would be significant. 


President 

Date 

Type of Information 
Refused 

Coolidge 

1924 

List of companies in 
which Secretary of 
Treasury Mellon was 
interested . 

Hoover 

1930 

Telegrams and letters 
leading up to London 
Naval Treaty. 


1932 

Testimony and documents 
concerning investiga- 
tion made in Treasury 
Department . 

Franklin D. Roosevelt 

1941 

Federal Bureau of Investi- 
gation reports. 


1943 

Director, Bureau of 
Budget, refused to 
testify and to pro- 
duce files. 


1943 

Chairman , Federal Com- 
munications Comm. , and 
Board of War Communica- 
tions refused records. 


1943 

General Counsel, Federal 
Communications Commis- 
sion, refused to pro- 
duce records. 


1943 

Secretaries of War and 
Navy refused to fur- 
nish documents, and 
permission for Army and 
Naval officers to 
testify. 


1944 

J. Edgar Hoover refused 
to give testimony and 
to produce President's 
directive. 

Truman 

1945 

Issued directions to heads 
of executive departments 
to permit officers and 
employees to give infor- 
mation to Pearl Harbor 
Committee, but the 
President's directive 
did not include any 
files or written material 


1947 

Civil Service Commission 
records concerning 
applicants for positions. 


See Wolkinson, Demands of Congressional Committees 
for Executive Papers , 10~~ Fecf. Bar J. 103, 147 (1949 ) . 

More recent examples are described in Kramer & Marcuse, 
Executive Privilege — A Study of the Period 1953-1960 , 

29 Geo. Wash. L. Rev. 623 (part 1) and 827 (part 2) (1961) 
See also Younger, Congr es s ional Investigations : A Study 

in the Separation of Powers , 20 Oniv. Pxtt. L. Rev. ^755 

TT955T. 
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Both officers, lawmakers and citizens naturally 
adjust themselves to any long-continued action of 
the Executive Department — on the presumption 
that unauthorized acts would not have been allowed 
to be so often repeated as to crystallize into a 
regular practice. That presumption is not reason- 
ing in a circle but the basis of a wise and quieting 
rule that in determining the meaning of a statute 
or the existence of a power, weight shall be given 
to the usage itself even when the validity of 
the practice is the subject of investigation. 

United States v. Midwest Oil Co., 236 U.S. 459, 472- 

473 (1915); United States v. MacDaniel , 7 Pet. (7 U.S.) 

1, 13-14 (1833) . Here, moreover, because the doctrine of 

separation of powers is not contained in express language 

in the Constitution, Ex parte Grossman , 267 U.S. 87, 119 

(1925) , and because the functioning of our Government 

depends so largely upon limits on the powers of each 

branch derived from practical adjustments based on a fair 

regard by each for the necessities of the others, we think 

that the historic usage is especially meaningful. "Even 

constitutional power, when the text is doubtful, may be 

established by usage. " Inland Waterways Corp . v. Young , 

309 U.S. 517, 525 (1940). 

These successful executive assertions of privilege 
against Congress have frequently been acknowledged by 
Congress itself. See-, e.g., H.Rep. No. 1595, 80th Cong., 
2d Sess., (1948), at 2-3,7. Even in the heat of contest 
members of Congress have recognized the wisdom of acceding 
to the Constitutional principles here asserted. 

During the administration of President Hayes, for 
example, the House Judiciary Committee, under the chair- 
manship of Benjamin F. Butler, pointed out that all 
resolutions directed to the President relating to the 
production of records properly would contain the clause 
"if in his judgment not inconsistent with the public 
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interest." H.Rep. No. 141, 45th Cong., 3rd Sess., 

(1879), at 3. And the Committee continued, id. at 3 
and 4 : 

* * * whenever the President has returned (as 
sometimes he has) that, in his judgment, it 
was not consistent with the public interest 
to give the House such information, no further 
proceedings have ever been taken to compel the 
production of such information. Indeed, upon 
principle, it would seem that this must be so. The 
Executive is as independent of either house of 
Congress as either house of Congress is independent 
of him, and they cannot call for the records of 
his action or the action of his officers against 
his consent, any more than he can call for any of 
the journals and records of the House or Senate. 

The decision as to whether there should be compliance with 

a particular request was the Executive's, the committee 

stated: 

Somebody must judge upon this point. It clearly 
cannot be the House or its committee, because they 
cannot know the importance of having the doings 
of the executive department kept secret. The head 
of the executive department, therefore, must be the 
‘ judge in such case and decide it upon his own 
responsibility t6 the people, and to the House, 
upon a case of impeachment brought against him for 
so doing, if his acts are causeless, malicious, 
willfully wrong, or to the detriment of the public 
interests . 

There are many other instances of Congressional recog- 
nition of the executive privilege, vis-a-vis Congress, 
including one which gave rise to a great Congressional 
debate, occupying the Senate for almost two weeks, dinring 
President Cleveland's first administration. 17 Cong. 

Rec. 2211-2814 (1886). See Sen. Misc. Doc., Vol. 7, 52d 
Cong., 2d Sess. (1886), at 235-243; 8 Richardson, Messages 
and Papers of the Presidents 375-383 (1886) ; 17 Cong. Rec. 
4095 (1886) . In the course of this debate many past 
examples of executive refusals to produce papers demanded 
by Congress were discussed. See, e.g., 17 Cong. 
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Rec. 2622-2623 <1886). xo 

Particularly illuminating is Congress's reaction to 

the President's Directive of March 13, 1948, Fed. Reg. 

1359 (1948), relating to the loyalty program. At that 

time, a joint resolution was introduced, H.J. Res. 342, 

80th Cong., 2d Sess. (1948) purporting to direct all 

executive departments and agencies to make available to 

Congressional committees any information deemed necessary 

to the committees for the performance of their work. 

The resolution was opposed on the ground that, it was 

unconstitutional. A strong minority report was filed in 

the House, which stated in part: 

The majority report recognizes that this issue 
between the executive and the legislative branch 
is not a new one, but has been raised periodically 
over the entire history of our Government and 
without regard to the political affiliations of 
the respective Presidents or the political com- 
plexions of the Congresses whose authority in 
f this regard the Presidents challenged. There 

can be no disputing this fact. There have been 
made from time to time over the period of our 
country's history requests and demands upon the 
executive branch of our Government by the Congress 
or its committees seeking information, to reveal 
which, in the opinion of the executive branch, 
would have been inconsistent with its duties in 
this regard. On such occasions the executive 
branch, as a matter of history, as a matter of 
tradition, and as a matter of constitutional 
prerogative, has declined to comply with such 
requests or demands. Over the years. President 
after President has asserted his prerogative in 
this respect. By now it is well established 
that under our tripartite form of government 
neither the legislative nor the judicial branches 
may question the Executive with respect to matters 
within his province and as to which he, the 
Executive, determines that response to the 
questions would be contrary to the public interest. 

H. Rep. No. 1595, 80th Cong., 2d Sess. (1948), at 7. 

The resolution was ultimately passed by the Bouse but died 


18 This debate ended with the approval by the Senate, 
in a vote on party lines, of resolutions condemning 
the President and the Attorney General. No result 
came from the resolutions. See 17 Cong. Rec. 2813- 
2814 (1886). 
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in the Senate Committee on Expenditures in the Executive 
Departments . 

A more recent instance was the Congressional reaction 
to President Kennedy’s refusal to disclose the names of 
Defense Department speech reviewers. Committee on Armed 
Services, U.S. Senate, Military Cold War Escalation and 
Speech Review Policies , 87th Cong., 2d Sess. (1962), 
at 338, 369-370, 508-509, 725, 730-731. The 
Senate Subcommittee, speaking through Senator Stennis, 
conceded : 

We now come face to face and are in direct conflict 
with the established doctrine of separation of 
powers * 

I know of no case where the Court has ever made 
the Senate or the House surrender records from 
its files, or where the Executive has made the 
Legislative Branch surrender records from its 
files — and I do not think either one of them 
could. So the rule works three ways. Each is 
supreme within its field, and each is responsible 
/ within its field. 

Id. at 512. 

During the hearings on the nomination of the Honorable 
Abe Fortas to be Chief Justice of the United States, Senator 
Ervin began to question the nominee about his participation 
in discussions with President Johnson that led to an order 
sending federal troops into Detroit. Senator Ervin then 
said, however: "I will not insist upon your answer, because 

it is a prerogative of communications in the executive branch 
of the Government." Hearings before the Committee on the 
Judiciary, U. S. Senate, Nominations of Abe Fortas and 
Homer Thornberry , 90th Cong., 2d Sess. (1968), at 124. The 
question was not answered. At a later point, in response 
to a different question from Senator Ervin, Justice Fortas 
answered: 
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Senator, I will not go into any conversations, either 
to affirm them or to deny them, that I have had with 
the President. X ask you please to understand that, 
and please to excuse me. I know how easy it is to say 
no, the President did not say something to me. But 
the question is "What did he say?" would follow, and 
so on. I must ask you to indulge me to this extent. 

I have endeavored Senator, and Mr. Chairman, to err, 
if I erred, on the side of frankness and candor with 
this committee. But I think that it is ruy duty to 
observe certain limits, and one of those limits is 
any conversation, either affirmance or denial, that 
I may have had with the President of the United States. 

Id . at 167-168. Later in the hearings. Senator McClellan 

said to the nominee: 

I am not quarrelling with your position that you 
cannot say and do not want to say what conversations 
you may have had with the President. I respect that 
position if you wish to take it. 

Id . at 225. At no point in the hearings did any Senator 

disagree with these views of Senator Ervin, Justice Fortas, 

and Senator McClellan. 

During the hearings before the Senate Judiciary Committee 
relating to the nomination of Mr. Richard G. Kleindienst as 
Attorney General, Mr. Peter Flanigan, Special Assistant to the 
President, was invited to appear and testify about ITT matters. 
The Counsel to the President responded by pointing out that 
under the doctrine of separation of powers and long established 
historical precedents, members of the President's immediate 
staff do not appear and testify before Congressional Committees 
with respect to the performance of their duties. Thereafter, 
the Senate Judiciary Committee adopted a resolution on April 18, 
1972, in which it was agreed that Mr. Flanigan "is not required 
to testify to any knowledge based on confidential communications 
between him and the President or between him and other aides 
of the President." Thereafter, a Presidential Assistant ap- 
peared and testified to the matters agreed to. Hearings 
before the Committee on the Judiciary, U. S. Senate, 
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Nomination of Richard G. Kleindienst , of Arizona , to be 
Attorney General . 92nd Cong., 2d Sess. (1972), at 1630-1631. 
B. The Need for Confidentiality 

There has long been general recognition that high 
officers in every branch of government cannot function 
effectively unless they are able to preserve the confi- 
dentiality of their communications with their intimate 
advisers. In Environmental Protection Agency v. Mink , 

410 D.S. 73, 87 (1973), the Court quoted with approval 
the statement of Justice Reed, sitting by designation in 
the Court of Claims, in Kaiser Aluminum & Chemical Corp . 
v. United States , 157 F.Supp. 939, 946 (Ct.Cl. 1958): 

There is a public policy involved in this claim of 
privilege for this advisory opinion — the policy 
of open, frank discussion between subordinate and 
chief concerning administrative action. 

Discussions of this kind are regarded as privileged 

'■for the benefit of the public, not of executives who 

may happen to then hold office," id. at 944, since it 

is the public that is served when those who represent it 

are able to make important decisions with the wisdom that 

only open and frank discussion can provide. Judge Robinson 

has spelled out this point more fully: 

This privilege, as do all evidentiary privileges, 
effects an adjustment between important but com- 
peting interests. There is, on the one hand, the 
public concern in revelations facilitating the just 
resolution of legal disputes, and, on the other, 
occasional but compelling public needs for confi- 
dentiality. In striking the balance in favor of 
nondisclosure of intra-governmental advisory and 
deliberative communications, the privilege sub- 
serves a preponderating policy of frank expression 
and discussion among those upon whom rests the 
responsibility for making the determinations that 
enable government to operate, and thus achieves an 
objective akin to those attained by other privileges 
more ancient and commonplace in character. Nowhere 
is the public interest more vitally involved than 
in the fidelity of the sovereign's decision and 
policymaking resources. 
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Carl Zeiss Stiftung v. B. Carl Zeiss , Jena , 40 F.R.D. 

318, 324-325 (D.D.C. 1966), affirmed on the opinion below 
384 F. 2d 979, cert , denied 389 U.S. 952 (1967). See also 

5 O.S.C. § 552(b) (5); Rogers, The Right to Know Government 
Business From the Viewpoint of the Government Official , 

40 Marq.L.Rev. 83, 89 (1956). 

This case concerns the ability of the President to 
enjoy confidentiality in carrying out his official duties. 

But this important privilege is not one that is available 
only to assist the functioning of the President, or the 
Executive Branch generally. As Judge Wilkey recently wrote, 
"the privilege against disclosure of the decision-making 
process is a tripartite privilege, because precisely the 
same privilege in conducting certain aspects of public 
business exists for the legislative and judicial branches 
as well as for the executive." Soucie v. David , 448 F.2d 
1067, 1080 (1971) (concurring opinion) . 

Although Professor Arthur Selwyn Miller and a 
collaborator have recently argued to the contrary. Miller 

6 Sastri, Secrecy and the Supreme Court : On The Need for 

Piercing the Red Velour Curtain , 22 Buff. L. Rev. 799 (1973) , 
it has always been recognized that judges must be able to 
confer with their colleagues, and with their law clerks, 

in circumstances of absolute confidentiality. Justice 
Brennan has written that Supreme Court conferences are held 
in "absolute secrecy" for "obvious reasons." Brennan, 

Working at Justice , in An Autobiography of the Supreme 
Court 300 (Westin ed. 1963) . Justice Frankfurter had said 
that the "secrecy that envelops the Court's work" is 
"essential to the effective functioning of the Court." 
Frankfurter, Mr. Justice Roberts, 104 U.Pa.L.Rev. 311, 313 
(1955). And only two years ago Chief Justice Burger 
analogized the confidentiality of the Court to that of 
the Executive, and said: 

No statute gives this Court express power to establish 
and enforce the utmost security measures for the 
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secrecy of our deliberations and records. Yet I have 
little doubt as to the inherent power of the Court 
to protect the confidentiality of its internal opera- 
tions by whatever judicial measures may be required. 

New York Times Co . v. United States , 403 U.S. 713, 752 n. 3 
(1971) (Burger, C.J. dissenting) . 

The Judiciary works in conditions of confidentiality 
and it claims a privilege against giving testimony about 
the official conduct of judges. Statement of the Judges , 

14 F.R.D. 335 (N.D.Cal. 1953). See also the letter of 
Justice Tom C. Clark, refusing to respond to a subpoena 
to appear before the House Un-American Activities Committee, 
on the ground that the "complete independence of the judi- 
ciary is necessary to the proper administration of justice." 
N. Y. Times, Nov. 14, 1953, p. 9. 

A similar need for confidentiality, and an insistence 
that it cannot be breached by other branches of government, 
Applies in the Legislative Branch. Neither a Member of 
Congress nor his legislative aides can be compelled to 
disclose communications between the Member and his aides 
relating to any legislative act of the Member. Gravel v. 
United States , 408 U.S. 606, 629 (1972) • It is immaterial 
that these communications might show criminal acts. 408 U.S 
at 615. These aspects of the Gravel decision reflect in 
large part acceptance by the Court of the arguments pre- 
sented by Senator Ervin and seven other Senators on behalf 
of the Senate as amicus curiae in that case. As reprinted 
in the Congressional Record, the amicus brief argued in part 

To isolate a Senator so that he cannot call upon the 
advice, counsel and knowledge of his personal 
assistants is to stop him from functioning as an 
independent legislator. If an aide must fear that 
the advice he offers, the knowledge he has, and the 
assistance he gives to his Senator may be called 
into question by the Executive, then he is likely to 
refrain from acting on those very occasions when the 
issues are the most controversial and when the Senator 
is most in need of assistance. 

* * * 

The Congressional privilege based upon an express 
Constitutional provision to encourage the free ex- 
change of ideas and information can hardly be less 
extensive than the Executive privilege which has 
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not express statutory or Constitutional basis and 
whose sole purpose is secrecy. Yet the Executive 
privilege has been extended to the activities of 
persons whose relationship to the President is far 
more remote than the relationship of an aide to 
a Senator. 

The need for protecting the confidential relationships 
between the President and his aides, as the Government 
has asserted in defending the Executive privilege, is 
pari passu applicable to the need for protecting the 
relationship between Senators and their aides. 

Cong. Rec. S5856, S5857 (daily ed. April 11, 1972) . 

Again it is the long established practice of each 

House of Congress to regard its own private papers as 

privileged. No court subpoena is complied with by the 

Congress or its committees without a vote of the House 

concerned to turn over the documents. Soucie v. David , 

448 F . 2d 1067, 1081-1082 (1971). This practice is 

insisted on in Congress even when the result may be to 

deny relevant evidence in a criminal proceeding either 

'to the prosecution or to the accused person. ^ 


19 See, e.g., 108 Cong. Rec. 3626 (1962), showing Senate 
adoption of a resolution permitting staff members 
and former staff members of a Senate Committee to 
appear and to testify in a criminal proceeding against 
James Hoffa but forbidding them from taking any docu- 
ments or records in the custody of the Senate and 
from testifying about information that they gained 
while employed in the Senate. In explaining the 
resolution to the Senate, Senator McClellan said in 
parts "The Senate recognizes it has certain privileges 
as a separate and distinct branch of Government, which 
it wishes to protect." Id. at 3627. 

On July 16, 1970, counsel for 1st Lt. William L. 

Calley, Jr., moved in his court-martial proceeding 
for production of testimony concerning the My Lai 
incident that had been presented to a subcommittee 
of the House Committee on Arm’d Services in executive 
session. Lt. Calley claimed that this testimony ; 
would be exculpatory of him and would help him es- ; ~ 
tablish his defense in the court-martial. The sub- 
committee Chairman, Rep. F. Edward Hebert, refused 
to make the testimony available, advising defense 
counsel on July 17, 1970, that Congress is ' "an ■ : v 

independent branch of the Government, separate from 
but equal to the Executive and Judicial branches;"; 
and that accordingly only Congress can direct the ~ 
disclosure of legislative records. He concluded from om 

this that the material requested by the defense was 
not within the rule of Brady v. Maryland , 373 U.S. 83 * * 

(1963) , nor subject to the requirements of the Jencks 
Act, 18 U.S.C. § 3500 * Subsequently 6£e l milifcafyaoi: as ^ x'^aoO. sti'i 
court issued a subpoena to the Clerk of the , House 
Representatives. The Speaker laid, this -before the ^ o-i to s-snsrfa 
House on November 17* 1970 * 116 CongsvRecv '3.7652.? -••sii.t svinasfxs 
(1970) , but to date the House has taken no action 
nor given any indication that it will supply the 
information sought. 
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These considerations of public policy are particu- 
larly compelling when applied to Presidential communica- 
tions with his advisers. 

Inseparable from the modern Presidency, indeed 
essential to its effective operation, is a whole 
train of officers and offices that serve him as 
eyes, ears, arms, mouth, and brain. 

Rossiter, The American Presidency 97 (1956) . Nor is it 

only those who are part of his staff with whom the President 

must be able to talk. He must be able to confer with 

foreign leaders and with representatives of every element 

in American public. He must be free to look for advice 

to anyone whose advice he trusts, whether in or out of 

government. The late Dean Acheson and former justice 

Abe Fortas are merely recent and conspicuous examples 

of persons who were consulted by Presidents on critical 

public issues at times that they held no public office. 

"The President is, as he should be, entirely free, * * * 

like all who preceded him, to take counsel with private 

citizens." Id. at 103. 

For the Presidency to work effectively and for the 
President to get candid advice from those to whom he turns 
it is absolutely essential that he be able to protect the 
confidentiality of these communications. As stated by 
the President on July 6, 1973, in his letter to Senator 
Sam J. Ervins 

No President could function if the private papers of 
his office, prepared by his personal staff, were open 
to public scrutiny. Formulation of sound public 
policy requires that the President and his personal 
staff be able to communicate among themselves in 
complete candor, and that their tentative judgments, 
their exploration of alternatives, and their frank 
comments on issues and personalities at home and 
abroad remain confidential. 

This has been the position of every President in our 
history, and it has been specifically stated by President 
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Nixon's immediate predecessors,. Writing his memoirs in 

1955, President Truman explained that he had found it 

necessary to omit certain material, and said: "Some of 

this material cannot be made available for many years, 

perhaps for many generations.” 1 Truman, Memoirs x (1955). 

President Eisenhower stated the point with force on July 6 , 

1955, in connection with the Dixon-Yates controversy: 

But when it comes to the conversations that take place 
between any responsible official and his advisers or 
exchange of little, mere little slips of this or 
that, expressing personal opinions on the most confi- 
dential basis, those are not subject to investigation 
by anybody , and if they are, will wreck the Government. 

There is no business that could be run if there would 
be exposed every single thought that an adviser might 
have , because in the process of reaching an agreed 
position, there are many, many conflicting opinions to 
be brought together. And if any commander is going to 
get the free, unprejudiced opinions of his subordinates, 
he had better protect what they have to say to him on 
a confidential basis. 

Public Papers of Presidents of the United States : Dwight 

' D . Eisenhower 1955 674 (1959). 

Congress itself recognized the high degree of confi- 
dentiality that must attach to Presidential papers for many 
years when it enacted the Presidential Libraries Act of 1955, 
Pub. L. 84-373, 69 Stat. 695 (1955), now codified in 44 
U.S.C. §§ 2107, 2108. That statute encourages Presidents 
to give their papers to a Presidential library, and provides 
that papers, documents, and other historical materials so 
given "are subject to restrictions as to their availability 
and use stated in writing by the donors or depositors* * 

The restrictions shall be respected for the period stated, 

di'':- U.iP91 

or until revoked or terminated by the donors or depositors ~ 
or by persons legally qualified to act on their behalf i* 

44 U.S.C. § 2108(c); Nichols v. United States , 460 ,P;2d 
671 (10th Cir. 1972). Since that Act was passed the gifts 
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of Presidential papers of Presidents Eisenhower, Kennedy, 
and Johnson have all specified that "materials containing 
statements made by or to" the President are to be kept "in 
confidence" and are to be held under seal and not revealed 
to anyone except the donors or archival personnel until 
“the passage of time or other circumstances no longer 
require such materials being kept under restriction." 

Letter of April 13, 1960, from President Dwight D. 

Eisenhower to the Administrator of General Services} 
Agreement of Feb. 25, 1965, between Mrs. Jacqueline B. 
Kennedy and the United States; Letter of Aug. 13, 1965, 
from President Lyndon B. Johnson to the Administrator of 
General Services. In addition, the letters from President 
Eisenhower and from President Johnson specifically prohibit 
disclosure to "public officials” and state, as the reason 
for these restrictions, that “the President of the United 
States is the recipient of many confidences from others, 
and * * * the inviolability of such confidence is essential 
to the functioning of the constitutional office of the 
Presidency * * *." 

The need to preserve the confidentiality of the Oval 
Office has been recognized from without as well as by those 
who have borne the burdens of service there. What Justice 
Stewart, who was joined by Justice White, said in his con- 
curring opinion in New York Times Co . v. United States , 

403 U.S. 713, 727 (1971) , has great force: 

And within our own executive departments, the develop- 
ment of considered and intelligent international 
policies would be impossible if those charged with 
their formulation could not communicate with each 
other freely, frankly, and in confidence. * * * 

* * * [lit is clear to me that it is the constitutional 
duty of the Executive — as a matter of sovereign 
prerogative and not as a matter of law as the courts 
know law — thrbugh the promulgation and enforcement 
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of executive regulations, protect the confiden- 
tiality necessary to carry out its responsibilities 
in the fields of international relations and national 
defense . 

403 U.S. at 728, 729-730. 

Of course international relations and national defense 
have very special claims to secrecy, but the importance 
of the President being able to speak with his advisers 
"freely, frankly, and in confidence" is not confined to 
those matters. It is just as essential that the President 
be able to talk openly with his advisers about domestic 
issues as about military or foreign affairs. The wisdom 
that free discussion provides is as vital in fighting 
inflation, in choosing Supreme Court Justices, in deciding 
whether to veto a large spending bill, and in the myriad 
other important decisions that the President must make in 
his roles as Chief of State, Chief Executive, and Chief 
Legislator as it is when he is acting as Chief Diplomat or 
as Commander in Chief. Any other view would fragment the 
executive power vested in him and would assume that some 
of his Constitutional responsibilites are more important 
than others. It is true that the President has more sub- 
stantive freedom to act in foreign and military affairs 
then he does in domestic affairs, but his need for candid 
advice is no different in the one situation than in the other. 20 


20 There are serious weaknesses in the assumption, 

popular among liberals who happen at the moment 
not to be thinking about Senator McCarthy, that 
public policy ought to draw a sharp distinction 
between "military and diplomatic secrets" on the 
one hand and all other types of official informa- 
tion on the other, giving Congress free access to 
the latter. In the first place, the line is by 
no means easy to draw, even when the best of faith 
is used * * *. More fundamentally, however, the 
executive's interest in the privacy of certain 
other types of information is not less than its 
interest in preserving its military and diplomatic 
secrets. One obvious example is the data, derog- 
atory or otherwise, in the security files of in- 
dividuals. Another, perhaps still more important, 
is the record of deliberations incidental to the 
making of policy decisions. 

Bishop, The Executive 1 s Right of Privacy : An 

Unresolved Constitutional Question^ 66 Yale L. J. 

477, 488 (1957). 
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Former Justice Fortas, who advised President Johnson 
on both foreign and domestic matters, has said that a 
President must have "confidence that he can have advisers 
to whom he can trust his inmost thoughts. A President 
has to have this, just as a citizen can go to a doctor or 
a lawyer, a priest or a psychiatrist, to discuss his 
problems, without fear of disclosure of his confidences." 
Fortas, The Presidency As I have Seen It , In Hughes, The 
Living Presidency 335 (1973).^ 

All that we have said on this point was succinctly put 
by a distinguished Constitutional lawyer, Charles L. 

Black, Jr., who has recently observed that refusal to 
disclose communications of the kind involved in this liti- 
gation is not only the President's lawful privilege, but 

It is hard for me to see how any person of common 
sense could think that those consultative and 
decisional processes that are the essence of the 
Presidency could be carried on to any good effect, if 
t every participant spoke or wrote in continual awareness 
that at any moment any Congressional committee, or any 
prosecutor working with a grand jury, could at will 
command the production of the verbatim record of every 
word written or spoken. 


21 This need has been perceived also by political 
scientists . 

Although sane of President Truman's "cronies" 
were poorly equipped for this service, their 
indiscretions did not destroy a President's 
need for personal adviser's * * *. There can be 
no doubt that men like House and Hopkins perform 
an essential function. Ideally, they are both 
intimates of the President and experts in public 
affairs. But perhaps their most significant 
contributions are made as presidential intimates. 
The President needs to discuss with a sympathetic 
person ideas and plans that are still in an 
amorphous state and to gain some respite from the 
cares of office by talking over trivial matters 
that interest him or by chatting about men of 
affairs, with the confidence that his remarks will 
not go beyond the room. 

Carr, Bernstein, Morrison, Snyder, & McLean, American 
Democracy in Theory and Practice 609-610 (1956TT 
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Black, Mr. Nixon , the Tapes and Common Sense , N. Y. Times, 

Aug. 3, 1973, p. 31. See also the fuller expression of 
Professor Black's view in Cong. Rec. E5320-E5322 (daily ed. 
August 1, 1973). 

What we have said in this portion of the brief 
is frequently put on the basis of separation of powers. 

Yet it is probable that the point we have made goes beyond 
the separation of powers arguments and rests on a proposi- 
tion even more fundamental. Even though no separation of 
powers issue would be involved, we suggest that it would 
be as inadmissible for one federal court to inquire into 
discussions between a judge of another federal court and 
his law clerk as it would be if the inquiry were to come 
from a committee of Congress. Similarly, we cannot conceive 
that one Congressional committee could require production 
of the private papers of another Congressional committee 
any more than a court could require these. What is really 
at stake is the ability of Constitutional officers of 
government to perform their duties under conditions that 
will make it possible for them to function to the best of 
their ability. For this goal to be achieved, the ability 
to preserve the confidentiality of communications with 
close advisers is absolutely essential. 

VIII . Conclusion 

One noteworthy characteristic of the plaintiffs* argument 
is its candor. Few words are minced in delineating the central; 
purpose of this proceeding: to discover evidence from the jior 

President's records, indeed from his own private conversations, 
that might establish Presidential complicity in the commission 
of serious crimes. Objections to legislative inquiry into the 
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innocence or guilt of individuals are formidable in any case. 
There is, we submit, a categorical bar to compulsory process 
designed to elicit evidence of criminal conduct on the part 
of the President of the United States, for he is answerable 
in only one Constitutional proceeding. That proceeding re- 
quires the deliberate action of the whole Congress under the 
Impeachment Clause, not the filing of a discretionary suit by 
a Select Committee of the Senate under a general enabling 
resolution. 

In the related litigation to compel production of certain 
of the Presidential recordings, the argument of the Special 
Prosecutor and the relief granted by this Court both acknowledged 
and were at pains in attempting to preserve the right of 
confidentiality upon which the functioning of the Presidency 
crucially depends. We do not believe the decision in that 
case can stand because we do not believe the President's 
responsibility and power to make Presidential judgments can 
be vested in the Judiciary, no matter how limited or verbally 
hedged the infringement of power may be. 

This case, however, involves much greater steps toward 
dissolution of the lines that separate the co-equal branches 
of our Constitutional system. It is a commentary on the in- 
fectious spirit of Watergate that the pending action, deriving 
whatever strength it has from this Court's earlier decision, 
threatens such a rapid reduction in an historically protected 
area of Presidential power. The most damaging of the con- 
sequences that we warn against in the related litigation would 
be, quite literally, upon us if the relief sought by the plain- 
tiffs in this case were to be granted and sustained. 

But if the plaintiffs' arguments are a commentary on the 
spirit of Watergate, the limits on this proceeding are a com- 
mentary on the inherent wisdom of the rules governing the 
jurisdiction of federal courts. For as previously noted by 
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the Court, the question of jurisdiction is indeed "a most 
important question in this case." (Tr. Hearing of Sept. 6, 
1973, p. 11) And as shown by this submission the plaintiffs 
must overcome a number of jurisdictional objections if they are 
to obtain the requested relief. They must establish: 

(a) That the matter is a justiciable case or controversy 
and not essentially a political question; 

(b) That the claim falls within a specific statutory 
grant of subject matter jurisdiction; 

(c) That the court has in personam jurisdiction over 
the President; 

(d) That the Committee is performing a valid -legislative 
function in subpoenaing tape recordings of confidential Presi- 
dential conversations; and 

(e) That the Committee is not exceeding the scope of its 
authority under Senate Resolution 60 . 

It is obvious, but bears emphasis, that the failure of 
plaintiffs to meet any one of these jurisdictional objections 
is fatal to their claim. Far from discharging the cumulative 
burden of answering each and every one of these objections, 
plaintiffs have failed to satisfactorily answer any of them. 

For all of the foregoing reasons, judgment should be 
entered on behalf of the President. 


Of Counsel 

RICHARD A. HAUSER 
K. GREGORY HAYNES 
PAUL S. TRIBLE, JR, 
GEORGE P. WILLIAMS 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


SENATE SELECT COMMITTEE ON PRESIDENTIAL ) 


CAMPAIGN ACTIVITIES, et al. ) 

) 

Plaintiffs ) 

) 

v. ) 

) 

RICHARD M. NIXON, individually and as ) 

President of the United States ) 

) 

Defendant ) 


Civil Action 
No. 1593-73 


PLAINTIFFS’ REPLY MEMORANDUM IN 
SUPPORT OF MO 1 ION FOR SUMMARY 

JUDGMENT ___ 


This memorandum responds, with as much brevity as is possible, 
to defendant President's Brief in Opposition to Plaintiffs' Motion for 
Summary Judgment. We detail below the specific areas where we take 

issue with the President, but a few initial observations are in order. 

First, the President does not dispute any of the facts set forth 
in plaintiffs’ Statement Of Material Ihcts As To Vfoich There Is No Genuine 
Issue. Accordingly, these facts are established for the purposes of this 
motion and, no factual dispute appearing, the case is ripe for summary 
judgment. See Rule 56 (e), F. R. Civ. P, and Local Rule 1-9 (g). 

Second, the President’s Brief almost totally ignores this Court's 


* / 

ruling in Misc. No. 47-73 which, as formerly noted (Supp. Mem, 1—2) ; — 
effectively resolves many of the fundamental issues in the present case. 
Likewise largely ignored is plaintiffs’ central contention that executive 
privilege cannot be used to suppress evidence that bears on the President's 


Supp. Mem. refers to "Supplementary Memorandum in Support of 
Plaintiff’s Motion for Summary Judgment" filed by the Select Committee 
on September 18, 1973. 
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own criminality, a proposition the President’s counsel cannot dispute and 
have elsewhere conceded. Further, the Brief in Opposition nearly 
overlooks plaintiffs' argument that the President has completely waived 
any claim of confidentiality he may have had regarding the materials under 
subpena. 

Instead, the President's counsel focus mainly on technical and 
jurisdictional objections to this suit in order to avoid an adverse decision 
on the merits. These objections are without merit and fail to meet our 
previous showing (Supp. Mem.) that the merits of this case are properly 
before the court and must be decided in the Committee's favor. 
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I. The Committee's Suit is Fully Justiciable 

The Brief in Opposition argues at length (pp. 10-21) that the 

Committee's suit is nonjusticiable because courts are impotent to pass on 

the issue of executive privilege. Stripped of rhetoric, this argument 

rests on the bald assertion by the President of an "exclusive and unre- 

viewable power" to invoke such privilege (Br. 16). That assertion 

ignores the controlling decisions of the Supreme Court and the Court of 

Appeals for this Circuit, as well as this Court's ruling in Misc. No. 47-73. 

If it were indeed true that the President enjoyed the "exclusive 

and unreviewable power" of executive privilege which he claims, there 

would be considerable merit in the argument that the present suit is 

*/ 

nonjusticiable. But as we have already shown (Mem. 8-10), the law 

is otherwise. Thus in Reynolds v. United States, 345 U.S. 1 (1953), the 

Supreme Court held that the "court itself must determine whether the 

circumstances are appropriate for the claim of /_ executive/ privilege, " 

because "judicial control" over evidence "cannot be abdicated to the 

caprice of executive officers." 345 U.S. at 8,9-10. This principle was 

reiterated by the Court of Appeals for this Circuit in Committee for Nucleai 

Responsibility v. Seaborg , 149 U.S. App. D.C. 385, 388-89, 463 F. 2d 

788, 791-92, (1971), which flatly rejected the claim of absolute executive 

privilege to withhold communications to the President. In its decision 

in Misc. No. 47-73, this Court recognized and reaffirmed the power 

of the Judiciary to pass on claims of executive privilege, holding that 

the "availability of evidence including the validity and scope of privileges, 

is a judicial decision" and that "Executive fiat is not the mode of 
** / 

resolution. " (Op. 5,6.) 

* /"Mem. 11 refers to the "Memorandum of Points and Authorities "in 

Support of Motion for Summary Judgment'filed b y the Select Committee 
on August 29, 1973. 

** / "Op. _ " refers to Opiniop, Misc. No. 47-73. 


34-966 O - 74 - pt. 1 - 57 


882 


-4- 


Following this Court's adverse ruling in Misc. No. 47-73, counsel 

for defendant President have scoured the text of the Constitution in a 

belated effort to prop up their discredited claim of unreviewable executive 

privilege. Invoking the test of Powell v. McCormack, 395 U.S. 486, 519 

(1969), their Brief asserts that a "textually demonstrable commitment" to 

the Executive of unreviewable privilege may be found in the constitutional 

provisions requiring the President to take "Care that the Laws be 

faithfully executed " and to give "Congress Information of the State of the 

Union," and in the provisions vesting "executive power" in the President 

and empowering him to require the "Opinion in writing of the principal 

Officer in each of the executive Departments" on official matters (Br. 15, 
*/ 

13). 

These provisions fail far short of meeting the exacting test of a 

"textually demonstrable commitment of the issue to a coordinate political 

department " which Powell held is necessary to insulate a matter from 
** / 

judicial review. None of these provisions so much as mentions 

secrecy, or invests the President with an evidentiary privilege similar 
to that accorded Congress under the Speech and Debate Clause. It is 
fatuous to argue for example, that a provision requiring the President 


*J Each of these arguments would apply equally to the Special Prosecutor 1 
case, yet defendant President does not explain why they are asserted 
solely as a bar to the Committee's suit. Moreover, these efforts to show 
a "textually demonstrable commitment" of unreviewable prerogative to the 
Executive Branch are inconsistent with the subsequent admission in their 
Brief (p. 55) that "the doctrine of separation of powers is not contained in 

express language in the Constitution. " ("Br. "refers to "Brief of 

Richard M'Nixonm Opposition to Plaintiffs' Motion for Summary Judgment" 
filed by the defendant President on September 24, 1973.) ~ 

** / In Powell , the Court refused to find that the constitutional provision 
making each House "the Judge of the ...Qualification of its own Members" 
constitutes a "textually demonstrable commitment" to each House of 
power to exclude members for official misconduct. 
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to furnish Congress information on the State^ of the Union is authority 

to withhold information from Congress, or that the President's 

duty faithfullyto execute the laws empowers him to suppress evidence of 

Executive lawbreaking. Such arguments amount to nothing more than a 

last-ditch grasping at verbal straws. In the face of controlling decisions 

such as Reynolds and Soucie v. David, 448 F. 2d 1067 (1971), as well as 

this Court's decision in Misc. No. 47-73, they are unavailing. The 

Constitution neither explicitly nor implicitly vests the President with an 

** / 

unreviewable prerogative of executive privilege. 


/ 

_ See R. Berger, Executive Privilege v. Congressional Inquiry , 12 
U. C. L. A. L. Rev. 1044, 1076-77 (1965). 

** / As Powell makes clear, the existence of a "textually demonstrable com- 
mitment to a coordinate branch" is the central factor in determining 
whether a controversy such as this is nonjusticiable. While the Brief 
in Opposition also relies on other features of the "political question" 
doctrine in an effort to bar this suit, Powell casts doubt on the relevance 
of these other considerations if a "textually demonstrabale " commitment 
is lacking. Moreover, Powell also demonstrates that these other features 
are not present here. 

It is asserted (Br. 18, 16) that the present suit is nonjusticiable 
becasue it may create "a potentially embarassing confrontation between 
coordinate branches, " and involves an "initial policy determination of a 
kind clearly for nonjudicial discretion. " But, as in Powell : 

"/ Decision of the present case/ would require no more than 
an interpretation of the Constitution. Such a determination 
falls within the traditional role accorded courts to interpret 
the law, and does not involve a 'lack of the respect to _/”a_7 
co- ordinate £ branch / of government, nor does it involve 
an initial policy determination of a kind clearly for non- judicial 
discretion. ' Baker v, Carr, 369 U. S. 186, at 217. Our 
system of government requires that federal courts on occasion 
interpret the Constitution in a manner at variance with the 
construction given the document by another branch. The 
alleged conflict that such an adjudication may cause cannot 
justify the courts' avoiding their constitutional responsibility. " 
395 U. S. at 548-549. 


It is also asserted that the issue at bar raises the possibility of 
"multifarious pronoucements " by various departments on the same 
question (Br. in 21), but, as Powell teaches, this possibility cannot 
arise because "it is the responsibility of _Tthe judiciary J~ to act 
as the ultimate interpreter of the Constitution. Marbury v7 Madison, 
1 Cranch. 137 (1803) 395 U. S. at 549. 

< Footnote continued on the following page.) 
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The Brief in Opposition also contends (p. 20) that the Court is 
impotent to decide this controversy because it involves a "clash of power 
between two branches of government" and that to "resolve the confrontation 
the Court must necessarily declare that one power is greater than its 
counterpart. " Again, this argument simply disregards and is flatly 
contradicted by the controlling authorities discussed in our Memorandum 
(pp. 6-7), as well as this Court's decision in Misc. No. 47-73. 

Thus, in Youngstown Sheet & Tube Co. v. Sawyer, 343 U.S. 579 
(1952) , the Supreme Court held that the President's seizure of the nation's 
steel mills unconstitutionally invaded the legislative powers of Congress. 

In Myers v. United States, 272 U.S. 52 (1926) and United States v. Lovett, 
328 U.S. 303 (1946), the Court accepted the Executive's contention that 
Congress had exceeded its constitutional powers. See also , Humphrey's 
Executor (Rathbun) v. United States , 295 U.S. 602 (1935), (congressional 
statute held to bar asserted constitutional removal power of President); 

The Pocket Veto Case, 219 U.S. 655 (1924) (congressional challenge to 
constitutionality of pocket veto rejected). Each of these cases involved 
a "clash of power between two branches of government" yet in each of them 
the Supreme Court displayed no hesitation in declaring that "one power" was 
"greater than its counterpart" with respect to the matter in controversy. 


• (Footnote 'C oh tinued from preceeding page.) j 

Contrary to defendant's assertion (Br. 17), there are "judicially j 

discernible and manageable standards" for resolving the present controver-; 
sy. As Reynolds , Soucie, and the other authorities cited in our initial 
memorandum (pp. 8-10,21-27) demonstrate, the courts have long passed on 
claims of executive privilege and developed standards to assess their valid- 
ity. 

Finally, it is asserted (Br. 19-20) that the present controversy is 
nonjusticiable because the courts lack physical power to enforce process 
against the President. In Misc. No. 47-73 this Court properly rejected 
this extraordinary claim. Moreover, the President's contentions on this 
score ignore the fact that the Committee at this juncture seeks only a 
declaratory judgment. Powell demonstrates that a declaratory judgment 
is a wholly proper form of relief in circumstances such as this, and we do 
not understand the Brief in Opposition's learned but inconclusive disciission 
of declaratory judgment principles (pp. 4-7) to argue otherwise. 
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In Misc, No. 47-73 this Court likewise dealt with and resolved a "clash 
of power between two branches of government" — a clash between the Presi- 
dent as a representative of the Executive Branch and the Grand Jury as a 
representative of the Judicial Branch. In all of these cases, the Court 
was simply discharging its proper responsibility as the "ultimate inter- 
preter of the Constitution." Powell v, McCormack, 395 U.S. 486 (1969). 

The same responsibility empowers and indeed obligates the Court to hear 
this case. 

The defendant President’s arguments regarding justiciability 
appear ultimately to be based on a theory of a "water-tight" division of 
functions between the respective branches. But as this Court pointed out in 
Misc. No. 47-73 (Op. 11), the intention of the Framers was otherwise. In 
the circumstances of this case, it is also appropriate to recall the words 
of Mr. Justice Brandeis: 

"The doctrine of separation of powers was adopted by the 
Convention of 1787, not to promote efficiency but to preclude 
the exercise of arbitrary power. The purpose was not to avoid 
friction, but, by means of the inevitable, friction incident to the 
distribution of the governmental powers among ttiree 
departments, to save the people from autocracy.— ' 

The President has stated that (Br. 16), the only possible alter- 
native to judicial resolution of this controversy is an impeachment pro- 
ceeding. But, as this Court asserted in Misc. No. 47-73, impeachment 
" is not so designed that it can function as a deterrent in any but the most 
excessive cases" and that in many situations "impeachment is not a 
reasonable solution" (Op. 6 n. 9). As a practical matter, if impeachment 
were the sole safeguard against Executive abuses of power, the Executive 
would enjoy broad license to violate the law. Decisions such as 


*/ Myers v. United States, 272 U.S. 52, 293 (1926) (Brandeis, J., 
dissenting) 
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Youngstown Sheet &: Tube Co. v. Sawyer , supra, demonstrate that the 

principle of our Constitution is otherwise. The President, like all 

other executive officers, is subject to the rule of law as applied by the 

courts. In this Court's words, the President is not a sacrosanct "fourth 

branch of government" (Misc. 47-73, Op. 10). Accordingly, this 

*_/ 

controversy is fully justiciable. 


This Court's decision in Misc. No. 47-73 fully disposes of defendant 
President's claim (Br. 35-37) that the courts lack jurisdiction to entertain 
any proceeding brought against the President in his official capacity. The 
cases cited in the Brief in Opposition do not support an absolute immunity 
of the President from suit* but merely hold that the courts should not 
entertain frivolous actions against the President or interfere with the 
President's exercise of discretionary powers. This Court held in Misc. 
No. 47-73 that the President's obligation to respond to a lawfully issued 
subpena does not involve any "discretionary functions" and is "something 
more akin to a ministerial duty if it concerns official duties at all. " (Op. 
10.) This conclusion is a complete answer to defendant President's re- 
liance on the decision in Marbury v, Madison (Br. 11), which merely 
suggests that courts are without power to interfere with the President's 
discretionary "political" responsibilities, ,and also casts doubt on the 
claim (Br. ' 35) that official presidential duties are involved here. 
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II. The Committee, in Investigating and Exposing Criminality in the 
Executive Branch, Is Acting Fully within its Powers under the 
Constitution and its Enabling Resolution . 

The defendant President contends that the Committee's investigative 
and litigative activities go beyond the bounds allowed by the Constitution 
and S. Res. 60. This claim is demonstrably erroneous and must be 
rejected. 

A. Constitutional Requirements 

The President admits that " /_ t_Aie power of the Congress to conduct 
investigations is inherent in the legislative process and is broad" (Br. 38), 
and that "the Senate is authorized to investigate campaign practices to see 
if legislation is needed in that area." (Br. 44). But he contends (Br. 37-45) 
that the Committee's investigation is unconstitutional because, in seeking 
to ascertain all relevant facts, it is conducting a criminal trial, usurping 
judicial power, and acting without a valid legislative purpose. We need not 
repeat all that was said in our Supplemental Memorandum (pp. 4-7) 
respecting the right of congressional committees to investigate criminal 
conduct, particularly in the executive branch. A few comments as to the 
Committee's legislative purpose are nonetheless in order. 

First, as held in Me Grain v. Daugherty, 273 U. S. 135, 178 (1927), 
and subsequent Supreme Court decisions, ^ there is a presumption that a 
congressional committee is acting with a valid legislative purpose. This 
presumption is not dispelled by the fact that this Committee has been 
diligent and scrupulous in exploring the full extent of the executive cor- 
ruption which it is authorized to investigate for purposes of considering the 
need for corrective legislation. 

Second, significant legislative goals are served by the Committee's 

efforts to determine the involvement of the President and his subordinates 

*/ Barenblatt v. United States, 360 U.S. 109, 133 (19591;. Watkins v. United 
States, 354 U. S. 178, 200 (1957). V 5 . 
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in the Watergate affair. If the President was involved in criminality 
relating to the 1972 campaign and election, drastic legislative remedies 
maybe appropriate. The Committee, for example, might recommend that 
presidential tenure be limited to one term and that the participation of the 

President in the campaign to choose his successor be restricted. If the 

* / 

President was involved in illegalities respecting the ITT affair — 1 °r other 
campaign financing schemes that have surfaced, the Committee might 
recommend a radically new campaign financing system that would rule out 
private contributions and provide that support for presidential campaigns 
come solely from public monies. In light of these and other examples that 
could be furnished, it is erroneous to contend that the Committee does not 
have any valid legislative ends in view, and it is even more erroneous to 
assert that the presumption to that effect has been overcome. It would 
simply be folly to proceed to the enactment of far-reaching legislation in 
the crucial area of presidential campaigns without knowing all the key facts— 
There is another legislative purpose fulfilled by thorough investiga- 
tion. To be enacted, a bill- -expecially one that may suggest drastic 
revisions in the conduct of presidential campaigns - -needs widespread 
public support. Such support can best be gained by revealing to the public 
the extent of corruption in the last presidential campaign and election. 

When this factor is considered along with the Committee's legislative 
mission and the recognition that Congress has a duty to inform the public 
of corruption in high administrative places, the President's claim that the 

*/ See the Colson to Haldeman memorandum dated March 30, 1972, 

attached to Plaintiffs' Statement of Material Facts As To Which There 
Is No Genuine Issue. ! 

** / Concerning the importance of the materials subpenaed to the Commit- 
tee's investigation, see the affidavit of Senator Ervin attached to our 
Supplemental Memorandum. 
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i Committee is attempting "to expose for the sake of exposure 1 ' becomes 
| untenable. See Watkins y. United States, 354 U. S. 178, 200 (1957).— ^ 

Thus, as was the case regarding the congressional committees 
investigating the Teapot Dome scandal, whose activities were sustained 
in McGrain v. Daugherty , supra and Sinclair v. United States , 279 U. S. 

203 (1929), the plaintiff committee is performing legitimate legislative 

functions. In no way is it conducting a criminal trial or otherwise 

**/ 

trampling on the preserve of the judiciary. — 

B. The Enabling Resolution 

The President's assertion that the Committee's resolution gives it 
no power to subpena or sue him likewise evaporates when subjected to 
even casual scrutiny 

The President contends that "it is beyond belief that any member of 

*/ Watkins condemned such conduct regarding the investigation of a 

private individual. It is not clear that Congress lacks power to expose 
executive corruption solely for the sake of exposure; indeed, Watkins 
suggests that such activity is proper. But the Court need not decide 
this issue because the Committee's investigation here plainly serves 
• other valid legislative purposes. See further Barenblatt v. United 
States, suora at 132, 133, which indicates that the "motives" of 
congressmen in investigatory proceedings may not be dissected to 
determine the existence of a valid legislative purpose. 

Kilbourn v. Thompson, 103 U.S. 168 (1880), relied on heavily by 
plaintiffs (Br. 40-41) also involved an investigation into private conduct. 
It is not convincing to suggest that Kilbourn, which, for lack of proper 
legislative purpose, condemned an investigation into a private real estate 
pool, is controlling where the investigation under consideration concerns 
a presidential election, a subject that is Indisputedly the subject of 
proper legislative concern. 

We believe this Court has already recognized that the Committee is 
engaged in constitutional activity. During argument in Misc. No. 70-73 
on May 16, 1973, as to whether G. Gordon Liddy would be compelled to 
testify under a grant of immunity, the Court (Tr. at p. 13) made the 
following observation: _ 

"Here he /_ Liddy_/ is asked to come before a duly 
constituted Committee of the Senate which is conducting 
an investigation and one of the principal purposes of that 
investigation as I understand it is to find out what occurred 
in this situation, this matter, and if necessary recommend 
remedial legislation to the Congress to correct any evil 
that they might uncover. That is usually the purpose of 
every investigation of that Committee. " 

*** / We will not repeat in detail our contention (Supp. Mem. 8) that the 
President has waived his right to claim that the Committee lacks 
authority under S. Res. 60 to subpena him, but we do note that his ' 

Brief failed to deal with our argument in this regard. 
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the Senate, when voting to authorize the Select Committee to direct 
subpenas to an ’officer', had any thought that he was voting to empower 
the committee to take the unprecedented and unauthorized action that has 
led to the present litigation." (Br. 48). Yet such hyperbole cannot obscure 
the fact that S. Res. 60 was specifically passed to allow the Committee to 
investigate the 1972 presidential campaign and election and the conduct of 
the candidates therein--one of whom was the defendant President- -and was 
enacted in an atmosphere of widespread speculation regarding the Presi- 
dent's own involvement in Watergate. It would thus be blinking reality to 
read S. Res. 60--which hardly could be drawn in broader language--to 

exclude the issuance of subpenas to one of the principal persons being 
*/ 

investigated. “ 

In addition, as previously shown (Supp. Mem. pp. 9-11), the 
legislative history of S. Res. 60 demonstrates that subpenas to the Pres- 
ident were envisioned. Senator Scott, for example, observed that S. Res, 
60 embodied "the widest possible power" to secure evidence from the 
executive. 119 Cong. Rec. atS2320 (1973). This history does not square 
with the President's claims that presidential subpenas were wholly foreign 
to the thoughts of the unanimous Senate that passed S. Res. 60. 

Moreover, the Senate, by unanimously voting an additional appropri- 
ation of $500, 000 to the Committee just two days after the subpenas were 
issued to the President, registered its tacit approval of the Committee's 

*/ The President's counsel fail to meet our point that, since S. Res. 60 
specifically and repeatedly refers to "the office of the President of the 
United States" ( e. g. § 1 (a) ), the language in § 3 (a) (5) allowing subpenas 
to any "officer ... of the executive branch" must be interpreted to 
authorize subpenas to the President. 
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sub penas. Berk v. Laird , 429 F 2d. 302, 305 (2d Cir. 1970); See 

Shelton v. United States 133 U. S. App.. D. C. 315, 404 F. 2 d 12 92 
(1968). */ 

The claim that the Cqpimittee must seek authority from the Senate 
to sue to enforce its subpenas is of the flimsiest fabric. Section 3 (a) (6) 
of S. Bes. 60 empowers the Committee to "make to the Senate any 
recommendations it deems appropriate" in respect to the willful failure or 

/ 

refusal of any person to comply with its subpenas, — thus giving it total 
discretion whether or not to seek Senate approval before instituting 
litigation. Try as they may, the President's counsel cannot contort 

the words of this section to require full Senate approval for litigation. The 
discretionary nature of this section is in complete accord with the pro- 
visions of S. Res. 262, which give this Committee full authority to sue to 
enforce its subpenas without referral of the matter to the full Senate; there 
is no ground to read any part of S. Res. 60 as denigrating the unrestricted 
authority to sue found in S. Res. 262. “ 


*/ The subpena attachedto the complaint as exhibit D is narrowly circum- 
scribed, rather than overbroad, as defendant President contends (Br. 50), 
It calls only for materials that relate to the criminal activities of twenty- 
five named individuals in connection with the 1972 presidential campaign 
and election. It thus embodies a practical time limitation and refers to 
a narrow subject matter. The assertion (Br. 50) that it relates to "a 
number of different subjects" and "would require a complete review of 
virtually all records in the White House" is either very overblown or 
very disturbing. Also, as noted (Supp. Mem. 9n. ), the subpena is as 
precise as it can be in the circumstances and is valid even if it requires 
substantial production. We are confident that counsel for the parties 
can arrive at a reasonable solution for compliance with the subpena if i 
this Court determines it must be honored. ! 

'** / As noted (Supp. Mem, 12) the Committee might, for example, desire to 

make recommendations to the full Senate if criminal contempt proceed- | 
ings were contemplated. 

*** / Counsel for the President err in contending (Br. 49), ftat "/_h_/eretofore 
no Committee of Congress has asked the courts to enforce a subpena for 
it. " That is precisely what occurred in Reed v. County Commissioners 
277 U. S. 376 (1928), which provoked the .passage of S. Res. 262, and 
in In Re Hearings by the Committee on B anking and Currency, 19 F. R. D. 
410 (N.D. 111. 1956). In neither instance did the committee seek Senate 
approval to instigate suit. 
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III. The Court Has Jurisdiction Over This Controversy 

The Brief in Opposition objects to each of the statutory and constitutional 
bases of jurisdiction upon which plaintiffs rest this action. To dismiss this 
suit for want of jurisdiction, the Court must find that none of these 
jurisdictional provisions is applicable, but the President's counsel, we 

j 

believe, have failed to demonstrate that any one of these jurisdijctional bases 
is inapposite. 

I 1331, The Brief in Opposition addresses the question of jurisdictional 
amount in a grudging spirit that is at odds with the law. As we have 
pointed out (Supp. Mem. 14), it is settled that once a good faith assertion 
has been made that a claim involves the requisite jurisdictional amount, 

"/ i / t must appear to a legal certainty that the claim is less than a 
jurisdictional amount to justify dismissal. " St. Paul Mercury Indemnity 
Co. v. Red Cab Co, ,303 U.S. 283, 288-289 (1938). 

The attempt to dismiss plaintiffs' claim of jurisdictional amount as a 
"bald assertion" (Br. 22) is without merit. Chairman Ervin's affidavit 
carefully details the direct monetary value to the Committee of compliance 
with its subpenas. The Brief in Opposition makes no effort whatever to 
contradict the various factual assertions in this affidavit, which must 
therefore be accepted as true. The attempt to brush aside the costs to the 
Committee of noncompliance with its subpenas as incidental and immaterial 
(Br. 24) is likewise unavailing. The costs to the Committee of noncompliance 
with its subpenas are simply the mirror image of the costs of compliance 
with assertedly invalid governmental orders, and it is settled that such costs 
may satisfy the jurisdictional amount requirement (Supp. Mem. 17). Ji/ 

Jkfey contrast, the cases cited by the defendant President on this score (Br. 25) 
deal only with the assertion of collateral economic effects from denial of the 
claim such as, in the Elgin v. Marshall and Healy v. Ratta cases, the effect 
of a judgment upon other litigation, and not with the direct ccets to the 
plaintiff of carrying out, as in the present case, prescribed responsibilities. 
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In the words of Kheel v. New York Port Authority , 457 F. 2d 46, 49 (2d Cir. 
1972), relied upon by the President (Br. 23-24), the additional cost to the 
Committee "flows directly and with a fair degree of probability" from the 
outcome of this litigation. 

Moreover, the Brief in Opposition fails to deal with the consistent 
decisional precedent (Supp. Mem. 18 n. *) holding that the official duties 
and rights of legislators are susceptible of monetary valuation and provide 
a completely adequate basis for establishing the jurisdictional amount. We 
have cited several cases where legislators' rights and duties have been held to 
be of sufficient worth to satisfy the jurisdictional amount requirements; the 
President's counsel are unable to cite a single decision where a court has 
rejected a legislator's action on the ground that the requisite jurisdictional 
amount was missing. */ 

| 1345 The Brief in Opposition appears to misunderstand both our claim 
to jurisdiction under S 1345 and the requirements of that provision. 

Section 1345 provides as follows: 

"Except as otherwise provided by Act of Congress, the 
district courts shall have original jurisdiction of all civil actions, 
suits or proceedings commenced by the United States, or 
by any agency or officer thereof expressly authorized to sue by 
Act of Congress. 

As the placement of the comma after the words "United States” indicates, this 
section distinguishes two classes of plaintiffs: the "United States" and "any 
agency or officer thereof expressly authorized to sue by Act of Congress. " 


^Defendant President dismisses the third predicate we have suggested for 
meeting the jurisdictional amount requirement -- the "defendant's viewpoint" 
approach -- with the statement that "it need not be dignified with a response. " 
(Br. 25, n. 4). But our position in this regard is supported not only by the 
authorities cited in our Supplemental Memorandum but also by the Court of 
Appeals decision in Ronzio v. Denver & Rio Grande Western R. , 116 F. 2d 
604 (10th Cir. 1940). See also Wright, Law of Federal Courts, 118-119 (2d ed. 
1970^ where the author observes that the "desirable rule" allows consideratioc 
of the worth of the suit to the defendant in the jurisdictional amount determina- 
tion because "the purpose of a jurisdictional amount, to keep trivial cases 
away from the court, is satisfied where the case is worth a large sum to 
either party. " We also note that the President's counsel do not dispute that 
the outcome of this case is of considerable importance to the President. 


894 


V 

As made clear in our Supplemental Memorandum (pp. 20-21), the 
Committee, as the duly authorized agent of the Senate, brings this suit in 
the name of and on behalf of the United States. *! Since the requirement of 
authorization by Act of Congress does not apply to suits by the United States, 
there is no merit in defendant President's contention that an Act of Congress 
is required to authorize this action. **/ 

There is likewise no merit in defendant President's claim that 28 U. S.C. 
§ 516 requires a congressional litigant to be represented by the Justice 
Department. The statute is an executive housekeeping provision designed to 
govern relations between the various executive agencies, the United States 
Attorneys, and the Attorney General (Supp. Mem. 22 n. **), and has never 
been held to apply to congressional litigation. As Assistant Attorney General 
Petersen recently acknowledged in a September 11, 1973» letter to 
Representative Ichord (attached hereto as an exhibit): 

"While there is no statutory authority for the representation 
of Congressional committees by the Department of Justice, such 
representation has, of course, been traditional. However, as 
you are also aware, there is substantial precedent for Congress' 
hiring private counsel, particularly in cases where the 
legal issues to be explored by the litigation raises the possibility 
of conflict with the positions taken by the Department of Justice 
or other parts of the executive branch in other litigation. " Exhibit, p. 3. 


Article III The Brief in Opposition (pp. 10-21) challenges jurisdiction 
under Article III of the Constitution, asserting that the decisions we have 
cited for the government's authority to sue under that Article are all cases 
where the courts predicated jurisdiction on a statutory basis, 28 U.S.C. 

§ 1345. But the President's counsel misread these decisions, especially 

VPlaintiffs do not seek to bring suit as an "agency or officer" of the United 
States. 

**/ See United States v. Shanks, £*84 F. 2d 924 (10th Cir. 1967); United States 
Fabric Garment, Inc., 366 F. 2d 530 (2d Cir. 1966); United States v. Desert 
Gold Mining Co. , 433 F. 2d 713 (9th Cir. 1970). 



895 


-17- 

In re Debs , 158 U.S. 564 (1895), and The New York Times Co. v. United 
States , 403 U.S. 713 (1971) which indicate a jurisdictional base in Article III 
independent of any statutory provision. We refer the Court to our previous 
discussion of these decisions (Supp. Mem. 22). 

§ 1361 We agree with the President's counsel (Br. 31 ) that for 

jurisdiction to lie under 28 U. £.C. S 1361 there must be a colorable claim 
of ministerial duty owed by the President. However, this Court ruled in 
Misc. 47-73 that the President's duty to comply with a proper subpena is 
ministerial in character (Op. p. 10, n. 21). While that ruling was made in 
the context of a grand jury subpena, we have shown (Mem. 17; Supp. Mem. 
6-7) that the duty to comply with congressional subpenas is at least equally 
compelling. Theplaintiffs have certainly made a colorable( and, we 
believe, irrefutably claim that the defendant President owes a ministerial 
duty to produce the evidence demanded, and § 1361 therefore affords 
jurisdiction . 

Administrative Procedure Act Three points should be stressed with 
respect to the President's challenge to the plaintiffs 1 jurisdiction under 
the Administrative Procedure Act (APA). 

First, this 'Circuit has held in Independent Broker-Dealers Trade 
Association v. SEC, 142 U.S. App. D. C. 383, 442 F. 2d 132 , cert . 
denied, 404 U.S. 828 (1972), that the APA embodies an independent 
conferral of federal jurisdiction, and thus has effectively overruled its 
earlier rulings in Aim our v. Pace , 90 U.S. App. D. C. 63, 193 F. 2d 699 
(1951) and Kansas City Power St Light Co. v. McKay , 96 U.S. App. D. C. 273, 
281-282, 225 F. 2d 924, 932-933 (1955) upon which the Brief in Opposition 
relies heavily (p. 34). */ 

£While the circuits are split over the issue, there are strong dicta in 
several Supreme Court decisions, particularly Rusk v. Cort, 3 69 U.S. 367 
(1962) and Abbott Laboratories v. Gardner, 387 U.S. 136 (1967), which 
support the position taken by this Circuit in the Independent Broker-Dealers 
case. (Footnote continued on following page. ) 
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Second, "agency action" for purposes of jurisdiction under the APA is 
not, as suggested in the Brief in Opposition (p. 33), limited to rulemaking 
and adjudication in the traditional sense. As the decisional law makes clear, 
other forms of executive conduct are also subject to APA review. E. g. , 
Citizens to Preserve Overton Park v. Volpe, 401 U. S. 402 (1971). The APA 
itself defines "agency action" to include -- in addition to a "rule" 
or "order n -- the "denial" of "relief" or "the equivalent . . . thereof " and 
the "failure to act. "*/ These latter terms aptly describe the President's 
failure to turn over the evidence which the Committee has demanded. _**/ 
Since the President should be regarded as an "agency" for APA purposes^^ 
it follows that the APA affords jurisdiction over this action. 

Third, the Committee has a legal right to have lawful subpenas obeyed, 
see Watkins v. U. S. , 354 U.S. 178, 187 (1957), has therefore suffered 
"legal wrong" by reason of the President's refusal to comply, and accordingly 
has standing to seek judicial review of the validity of the President's actions. 


(Footnote continued from preceding page. ) 

In presenting the positions of the various Circuits, the Brief in Opposition 
has also cited a Second Circuit ruling, Ove Gustavson Contracting Co. v. 

Floete, 278 F. 2d 912 (2d Cir. I960), which is no longer the law in that Circuit. 
See Rettinger v. FTC, 392 F. 2d 454 (2d Cir. 1968); Citizens Committee for 
Hudson Valley v. Volpe, 425 F. 2d 97 (2d Cir. ), cert, denied , 400 U.S. 949 
(1970). 

♦/"/A/gency action 1 includes the whole or a part of an agency rule, order, 
license, sanction, relief, or the equivalent or denial thereof, or failure to 
act. " 5 U.S. C. S 551 (13). 

*^ n fact, the term "adjudication, " as defined by the APA, could well apply 
to the President's action. See 5 U.S.C. § 551 (6 and 7). 

«ri)/As already pointed out (Supp. Mem. 26), it is the better and emerging view 
that the President is an "agency" for APA purposes. As Judge Leventhal 
i stated in Amalgamated Meat Cutters v. Connally, 337 F. Supp. 737, 761 
(D.D.C. 1971) (three-judge court): 

"The leading students of the APA, whose analyses are often 
cited by the Supreme Court, and who on some matters are in 
conflict with each other, seem to be in agreement that the term 
'agency* in the APA includes the President - a conclusion 
fortified by the care taken to make express exclusion of 
•Congress' and 'the courts. •" 

Judge Leventhal cited the following authorities in support of this conclusion; 

R. Berger, Administrative Arbitrariness - A Synthesis, 78 Yale L.J. 965, 

997 (1%9); K. Davis, Administrative Arbitrariness - A Postcript, 114 U. of 
Pa. L. 'Rev. 823, 832 (1966); L. Jaffee, The Right to Judicial Review, 71 
Haiv. L. Rev. 401. 769, 778. 781 (1958). Id at 761, n. 43. | 
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IV The President Is Not Privileged to Disobey the Committee's Subpsnas 

In dealing with the merits of this controversy, the Brief in 

Opposition engages in a wide-ranging discussion of the generalized 

need for confidentiality in government. This discussion is largely 

beside the point, almost wholly ignoring the narrow thrust of the 

Committee's subpenas and the fact that they are directed at possible 

criminal misconduct by executive officials. 

Counsel for defendant President at no point challenge the Committee's 

assertion that the President enjoys no privilege to withhold evidence 

relating to his own criminality. As we have shown (Mem,, pp, 18,19), 

the defendant President has already conceded this point, and this 

concession was reiterated in the Court of Appeals proceeding on the 
*/- 

Special Prosecutor's case. The President has sought to avoid the 
impact of that concession in this case by contending that the Committee 
lacks authority to investigate presidential misconduct, but we have also 
shown (pp, 19 -21 supra ) this contention to be without merit. Accord- 
ingly, the President is required to respond to the Committee's subpenas 
insofar as they bear on his own possible wrongdoing. 

As we have shown (Mem. pp. 21-27), there is likewise no 
executive privilege to withhold evidence relating to criminal wrongdoing 
by presidential subordinates. There is no substance in the President's 
effort to avoid this showing by reference to a supposed "unbroken 
record of successful assertions" of executive privilege against Congress 
(Mem., p. 54). As Professor Berger has established with painstaking 
care, see R. Berger, Congressional Inquiry vs. Executive Privilege, 

* / Brief of Petitioner in No. 73 - 1962, at 69-71. 

** / We trust the Court will recognize that the reference to the President's 
own possible criminality is not recklessly made. There is certainly much 
evidence that would exonerate the President, but, as demonstrated in our 
Statement of Mat erial Facts, there is sufficient evidence to establish a 
prima facie case that the President was engaged in criminal conduct. In 
such circumstances, executive.privilege cannot be used to suppress 
evidencethat would tend to prove or disprove this prima facie case. 


34-966 O - 74 - pt. 1 - 58 
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12 U.*C„ r L.A; L; 1 Rev. 1043 (1965), this claim rests on a gross distortion 
of the historical record. In many significant instances the President 
has yielded to Congressional demands for information. See Berger , 
supra, at 1078 et seq . In other instances, the Congress has yielded. 

*v 

The general historical record is at best mixed and ambiguous, and 
will not support the President's blanket claim of absolute discretion 
to withhold any and all information from Congress. 

Moreover, if analysis is confined to the precise issue in controversy 
here -- the Congress' right to evidence bearing on possible executive 
criminality where a threshold showing of wrongdoing has already been 
made out -- the historical record decidedly favors the Congress. As 
demonstrated in our Historical Appendix, the executive has, in such 
cases, repeatedly obeyed congressional supenas and demands for 
information. The Brief in Opposition fails to document any contrary 
examples, and also fails to adduce any instances where Congress 
allegedly "acknowledged" (Br. 55) an executive right to withhold infor- 
mation in such circumstances. 

The argument that legislators and judges, along with Presidents, 
have a need for confidentiality (Br. 60-71) likewise ignores the narrow 
scope of the issue presented here. The Committee has never asserted 
that the President is not entitled to a large measure of privacy in 
communicating with his aides. It has not sought to mount a wholesale 


* / The Brief in Opposition (p. 50) dismisses the frequent examples of 
executive capitulation to congressional demands for evidence as instances 
of "voluntary compliance . But the instances where Congress has failed to 
press evidentiary demands in the face of executive refusals might likewise 
be described as "voluntary." Moreover, as Professor Berger shows, it 
is simply not true, as claimed by defendant President (Br. 52), that where 
matters have been "forced to a showdown," Congress "has always yielded. 1 

**/ In regard to the claim advanced in the Brief in Opposition (pp. 2-3) 
that no cabinet head has ever testified before a congressional committee 
in response to a subpena, see historical evidence marshalled in our 
Supplemental Memorandum (p. 10, n. ***), which demonstrates that 
cabinet heads, through testimony and otherwise^ have responded to con- 
gressionional subpenas. 
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invasion of executive confidentiality. The Committee simply 
asserts an absence of any privilege to suppress evidence of possible 
executive criminality where a threshold showing of wrongdoing has been 
made out. The defendant President concedes (Br. 60) that executive 
privilege exists "for the benefit of the public, not of the executive.. " 

As we have shown (Mem., p. 9» 18 et seq. ), the courts have concluded 
that executive privilege to suppress evidence of executive wrongdoing 
would plainly invite abuse, is not in the public interest, and ought not 
to be recognized. In Misc. 47-7 3, this Court specifically held that 
executive privilege cannot be "invoked as a cloak for serious criminal 
wrongdoing. " (Op. , p. 19) 

The privileges enjoyed by the judicial and legislative branches are 

likewise vulnerable when criminality is involved. In Clark v. United States 

289 U.*S. 1 (1933), the Supreme Court held that the jurors' privilege of 

secrecy fails when wrongdoing is involved, while this Court's decision 

in Misc. 47-73 observed (Op., p. 21): 

"A Court would expect that if the privacy of its 
deliberations . . . were ever used to foster 
criminal conduct or to develop evidence of criminal 
wrongdoing, any privilege might be barred and 
privacy breached. " 

Even the legislator's privilege, grounded constitutionally on the 
specific language of the Speech or Debate Clause, does not offer a blanket 
shield to charges of criminal misconduct. In Gravel v. United States , 

408 U. V S. 606 (1972), the Court held that Senator Gravel's assistant 
could be compelled to tesitfy about publication of the Pentagon Papers, 
which the Senator himself had read on the Senate floor. The Court went 
on to state that even the Senator could be interrogated by a grand jury 


*/ It should also be stressed that defendant President has made no claim 
that the materials sought by the Committee involve military or foreign 
relations secrets. 
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concerning the sources of information which he relied on in performing 

* / 

his legislative duties if criminal conduct were indicated. 408 U.S, at 622^ 

In United States v. Brewster , 408 U.S.’ 501 (1972), a Senator's conviction 
for making a floor speech in return for a bribe was upheld on the ground 
that /_ t /aking a bribe is, obviously, no part of the legislative process 
or function. " 408 U.* ** S.* at 526. In view of these authorities, it is hardly 
tolerable for the Executive, who enjoys no constitutional grant of 
immunity, to assert a privilege which is denied to legislators and the 
judicial branch. 

Finally, we must reiterate that the selective disclosure authorized 
by the defendant President has destroyed any claim of confidentiality in 
this case. As already explained (Mem. , pp. 28-33) the defendant 
President may not toy with the Select Committee by picking and choosing 
among tapes, papers, and memory, and only allowing revelation of those 
portions he apparently feels most beneficial to disclose. As also ex- 
plained (Mem. , pp. 29-30) the controlling Supreme Court decisions in 
Lopez v. United States. 373 U.’S,* 427 (1963) and Osborn v. United States , 
385 U.S. 323 (1966) preclude the assertion of privilege with respect to 
recordings of conversations where the asserted privilege has been waived 
with respect -to testimony regarding such conversations. For defendant 
President to have withheld all evidence, although unjustified, would be 
more defensible than allowing him to tailor the facts by choosing the most 
convenient stopping place in the evidence while still claiming publicly 


* / Contrary to the President's assertion (Br. 62), Gravel does not 
provide a blanket immunity for communications between legislators and 
aides. Such protection extends only to legitimate "legislative acts," 

(33 L Ed at 603- 408 U.S; at 626) and Gravel makes clear that 
criminal activities are not within the sphere of legitimate legislative 
activity." 408 U.S. at 624 

** / For a discussion of the Framer's refusal to grant privileges to 
the Executive, see this Court's decision in Misc. 47-73, Op., pp. 3-5. 


901 


-23- 

±J 

that he has not waived executive privilege. 

All evidentiary privileges express important social interests in 
confidentiality. Yet all are waived by partial disclosure. The President 
has failed to explain what it is that sets apart the privilege which he 
asserts and enables him to present a one-sided version of the evidence 
to a tribunal which is constitutionally entitled to the full facts regarding 
possible wrongdoing by the President and his associates. 


* / The serious weakness of the President’s position re the waiver 
issue is illustrated by his sole, misconceived reliance (Br. p. 51) on 
United States v. Reynolds, 345 U;S.‘ 1 (1953), to establish the non- 
waivable nature of executive privilege despite the fact that Reynolds did 
not even discuss the concept of waiver and was fully distinguished in our 
initial memorandum (pp. 31-32). 
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CONCLUSION 


For the reasons set forth above and in plaintiffs other memoranda, 
plaintiffs' Motion for Summary Judgment should be granted. 
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September 11, 1973 

Honorable Richard H. Ichord , Chairman 
Concr.ittes on Internal Seculrty 

of the United States House of Representatives 
Washington, D. C. 

Ret United States Servicemen's Fund et al v. 

James O. Eastland, et al. 

Ros. 24,279; 24,412 and 71-2034 

OSCfc for the District of Columbia Circuit 

Dear Chairman Ichord t 

As your staff was orally informed on August 30, 1973, 
the Court of Appeals, on that date, issued its opinion and 
judgment in the above cited case. This case is, of. course, 
a companion case to similar cases' filed against your Com- 
mittee by the Progressive Labor Party, the national Peace 
Action Coalition and the Peoples Coalition for Peace and 
Justice and all of these cases were consolidated for appeal, 
though the judgment in the cases involving your Commit te has 
not yet been issued.. ' .. 

As you are aware, in each of these cases, the Department 
of Justice in representing your Committee and the Senate 
Subcommittee strongly relied upon the doctrine of separa- 
tion of powers end the Speech and Debate clause in arguing, 
inter alia , that the courts lacked subject natter juris- 
diction of the litigation because there were no parties 
properly before the court as to whom effective relief could 
be fashioned, that, in any event, even if the courts were 
assumed to have subject matter Jurisdiction, the cases 
should be held to be non- justiciable because of .the respect 
due a coordinate branch of the Go ve r n ment and because of the 
need to avoid a Constitutional confrontation between two • 
coordinate branches of the Government. 

T?e have further contended that the defendants, includ- 
ing the Congressional defendants and the senibers of their 
staff, were immune from suit. In the case involving the . 
Senate subcommittee, we also raised the privilege of the 
Congress over its records and papers as a defense to the 
attempted deposition of the Subccnnittee counsel. 
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Copies of the crinior. cf the Court cf Appeals }-v3 
l>ocn famished to your staff. In this t'ecisicn , tho Court 
of Appeals has halC that the cases are vrlthin the jurisdic- 
tlon of the Courts, that they do present justiciable issues, 
that the Congressional defendants , including both the 
Senators and House members themselves , are not immune fro® 
suit, and that the Senators and house members should not 
have been dismissed from the suits by the District Court. 

Moreover, though not deciding the point, the Court of 
Appeals also directs the trial court to, on remand, 
reconsider the sustaining of the Senate's claim of privilege 
as to the records and documents of the Senate. This claim 
was made after the Senate passed a resolution ordering staff 
counsel to testify only concerning matters in the public 
record and prohibiting counsel from producing any informa- 
tion from the files of the Senate. 

A petition for a writ of certiorari in the case invol- 
ving the Senate Subcommittee would have to be filed in the 
Supreme Court by Hovember 28, 1973. Since the panel in the 
Court of Appeals included a judge sitting by designation 
from another circuit and the two judges from the District 
of Columbia circuit split on the decision, a petition for 
rehearing en banc may be considered appropriate, particu- 
larly since the District of Columbia is the only jurisdiction 
in which this type of suit may be brought. The date for 
petition for rehearing would normally expire on September 13, 
1973, but we are requesting an extension of time to file such 
a petition for a thirty day period to and including October 13, 
1973. A similar request will be made to extend the period 
for rehearing in the cases involving your Committee. 

The purpose of this letter is to . solicit your views on 
the question of whether or not these cases should be further 
appealed, either by the filing of a petition for a writ of 
certiorari in the Supreme Court, or by the filing for a 
petition for rehearing with a suggestion of en banc rehearing 
with the circuit court. It is also to request that you 
consider this question in light of the legal issues involved 
in these cases and the possible conflict of the legal argu- 
ments advanced with the legal position that may be taken by the 
Senate Cosmittee on Campaign Activities in its civil suit 
attempting to, obtain the production of the Presidential tapes. 

It is also requested that, if you desire to further 
pursue these matters on appeal, consideration be given to 
whether or not you wish to obtain the services of private 
counsel to represent you further, particularly in light of 
the litigation now being pursued by the Special Prosecutor 
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also concerning the Presidential tapes. While there is 
no statutory authority for the representation of Congressional 
committees by the Department of Justice such representation has, 
of course, been traditional. However, as you are also aware, 
there is substantial precedent for Congress* hiring private 
counsel, particularly in cases where the legal issues to be 
explored by the litigation raises the possibility of conflict 
with the positions taken by the Department of Justice or 
other parts of the executive branch in other litigation. 

Re would appreciate receiving your views on these 
matters and any instructions you may have concerning further 
action by the Department of Justice on the Committee * s or 
House's behalf as soon as is possible. 

Respectfully , 


Henry E. Petersen 
Assistant Attorney General 
Criminal Division 

cci Honorable Sam J. Ervin, Jr., Chairman 

Senate Committee on Presidential Campaign Activities 
United States Senate. 

Washington, D. C. 

Mr. Samuel Dash 
Chief Counsel 

Senate Committee on Presidential Campaign Activities 
Washington, D. C. 

Mr. H. Charles Wright 
Counsel to the President 
1600 Pennsylvania Avenue, N W 
Washington, D. C. 

Mr. Archibald Cox 

Special Prosecutor, Watergate Prosecution Force 
1425 X Street, N w 
Washington, D..-C. 

Honorable James O. Eastland, Chairman 
Subcommittee on Internal Secnirty of the 

Committee of the Judiciary of the United States Senate 
Washington, D. C. 
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21.2.S12 J>1 Hi! 

TBS OOQKT: Arc you ready, Mr. Dash? 

a 

Ml. BASH: Taa, Tow Honor. 

id 

Chief Counsel for tha Scuta Salact Cculttaa w Presidential 

"* | ' V- 4 . *f ■! f-v * 

Is Ssittt ttlirt 


V.^Tj' tV CV'^-* 

* * we * tip-*! i*w 


Campaign Activities. Tha caption of oar 

' « 1 


Cculttaa on 


*V • " i <r ' f ' * -'vI- to A* ?' « ■' I f* i ■ 

Campaign Actlvltias, at al vs‘ 


irjBafiha/Mdriaaric-Mtfa. < ** 1 o,f *" “ ■*“ 

V* art hers. Tour Honor, on tha Plaintiffs* notion for 
Summary Judgment on the complaint It filed for Declaratory 

Judgment.' u ' 1 " ' ’ a ' " 

Briefly, X think the facta are well known that on 
July 23, 1973 the Saute Select Ccmlttee after a anmlawa 
vote of tha Cculttaa actually doom in public a ess ion, voted to 
sod two subpoenas to the President of tha United States for 
five specific tapes, convar actions or recordings on electronic 
tape, and acne documents re l at e d to specified persons'. All 

i a • > . t *’■ f . ‘ — C-- - 2t ! ” s *U3fc%' ‘‘ 

tha subpoenas — the two subpoenas — and tits utters stdtpoanasd 
were clearly Indicated as relating to criminal activities which 
were part of the investigation under the Senate Resolution 60 
which has been on- going and is still as a matter of fact' In 
session now. 

Tha subpoenas were required. Tour Honor], because the 

, ■ t , • ; co bt-f e-rtf . \ ' 

Com It tee through its own Investigative process and its own 

’ ‘ • Y * 1 *• % * >”* i ’ • ■ t .;•** ' <’»tV * J i ! S .<1 

public hearings cams across Information through tha testimony of 
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Mr. Butterfield that an on-golng recording had taken place 
during the period relevant to the ‘Co—lttse's Inquiry of coo. 
variations that were e x It— sl y pertinent to the investigation 
of the Co— It tee. 

The C o— l ttee had heard the testimony of various 
persons, specially Mr. John Dean, vbo had testified to specific 
conversations with the President in the Oval office la uhich 
be alleged that he had Informed the President as early as September 
IS, 1972 of various activities on his part that the President 
at least indicated knowledge of these activities which Mr. Bean 
stated to the Oo— lttee left hie with the conviction that the 
President was folly aware of the cover-up activity that was going 
on. 

There was other testimony before the Committee -- Mr . 

Haiti swan's testimony, Mr. Ehrllcbaan's testimony which would 
interpret the coversatlon of September 15 and also other conver- 
sations of February 28th end March 13, March 21st as somewhat 
differently than Mr. Bean testified to. 

And when the Co— lttee learned for the first time, 
as a matter of feet, it did not really have to try to weigh 
these discrepancies based on credibility of the witnesses, or 
amber of the witnesses, that in fact exact recordings of these 
very conversations that wore being testified to before the 
Co— lttee and within the framework of the resolution of the 
Co— lttee that there were such recordings, and perhaps might bo 
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the ultimate witness for tbs Committee, tbs C ewe It tee sought 
to obtain those tapes first by cooperation with the President’s 
office. It failed to aecoepllsh this end finally nee required 
to issue su b p oe n as. 

X think it is also well known the President responded 
by ref us lag to honor the subpoenas claiming Executive privilege 
and separation of p ow e r s which in a sense equates with hie 
Executive privilege. 

The Coenittee believes that it is essential. Tear 
Honor, that these tapes be attained or the Information that 
appears on the tapes be attained by the Ounalttae in order to 
carry out its mandate. 

THE COURT: Does the Ccemlttae contend it la necessary 

to listen to these tapes for the purpose of writing an adequate 
report in this came? 

ME. DASH: I would like to say for the purpose of 

writing a full report. 

THE Com: May X ask a question on that? 

I want to preface ny renarks , of course, that any time 
X ask a question doesn't indicate how X am going to rule in tUL a 
case, X am simply seeking Information from both aides. 

On page 39 of your brief, the brief on behalf of the 
President filed by his counsel, counsel notes a statement made 
by Senator Daniel I. Inouye, one of the Plaintiffs in this case, 
on BBC's Maet the Press last month. h|s statement came in 
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ruposM to a qwitlm posed by Mr. Carl Stan* which was aa 
follow, and I aw quoting froa tha transcript: 

1ft. STM: Tha Hhlta Moose has wow a daisy la 
responding to your Canmittoo'a salts for tha Bresidoatial 
tapes waking it alwost certain that tha Conalttse will not 
gat access to those tapes before the and of the hearings 
even if It wins its fight la court. Does It wake any 
difference, and would tha Conalttee consider possibly 
postponing its report to tha fall Senate until such tine 
as the tapes natter is resolved? 

"SEHATOR XMOUYE: As far as I aw concerned personally, 

title is where tha difference between a legislative and a 
judicial proceeding cose In. If this were a criminal 
natter 1 would say tha tapes are absolutely necessay and 
assantlal. But in our casa X think we can proceed and 
fila aa adequate report without the tapes.” 

This subject was again raised later in the sane Inter- 
view. 

"MB. STM: Senator, I aa puzzled by your previous 

response to ns that it wouldn't wake much difference whether 
yon get those tapes or not. Hot only la that inconsistent 
with the position your own lawyers are taking in the courts 
but also take for example Mr. Dean, e central figure la 
the wetter who has raised seme very serious charges.- 1 
don't tow of any way of establishing whether he told tha 
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troth or not except those tepee. Doesn't it natter to poo 
in poor final report whether pan establish oho is telling 
the troth! 

"SBttTCR DMOXE: X said this was my personal vise 

and this eakes a difference between a legislative invest!, 
gat too and a criminal case. In a criminal ease it would 
be absolutely essential. X would sap the tapes be made 
available. But for the purpose of this committee X am 
certain the Caanittee rep o rt can be made. 

IB STERH: Ton personally don't care who is telling 

the truth? 

"SENATOR XBODTE: Because it is not our business to 

decide the guilt or innocence of any party; this is my 
view." 

Bow, is your position hare inconsistent, Mr. Dash, with 
the position taken by Senator Xnouye? 

MR. DASH: Hell, not completely. X think there are 
two things X would like to say to Senator Xnouye's response to 
Mr. Stern's interview. 

Huhber 1, X think he did emphasise he was expressing 
a personal view and not the Senate's. I think the Senate was 
unanimous in its vote and its effort to obtain the tapes and 
in its claim that it absolutely needs the tapes in order 
to not write an adequate report but to write a full report in 
accordance with its nsndato. 
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Bow the counsel for tho President seeks to proooot 
this eoso as unique, as X think ho did whan tha Spe cia l Prosecutor 
sod ho ware bafora tha Court, and ha saps la his brief that 
no Coart has swar ordarad tbs President to torn osar ntarial 
ohara Executive privilege has bean assartad. dad ha really 
Ignores, strangely, that Tour Honor, this Coart, has entered 
such an order in tha recant case brought by tha Special Prosecutor 
for tha sasa tapes as «e subpoenaed. 

Judicial review of Executive privilege question is 
really not new as daeonstrated in tha Reynolds ease, end judicial 
review of confrontations b etw e en the Congress and Executive is 
not a rarity. 

Tha Youngstown Sheet & Tube Coepany case which was 
the steel seizure case; the Meyers esse, the Lovett case, ell 
esses where conflicts where the issue of executive privilege 
have risen. 

■“ *" “■ e ”“* 1 ■— “ ‘“-‘I 

especially in cases where the President hinself is not involved, 
is this was Executive Branch natters and not tha President. 

I think Tour Honor well stated in your opinion in the 
case before yon that was brought by tha Special Prosecutor. Ton 
indicated that t ha President's position would set up really a 
fourth branch of government and distinguished the Preddent freer 
his out- reach which are tha vary people who operate for him. 

da a witter of fact, tha Yotmgstown Sheet and Tube 
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Goepany case really was a case abate the Court dealt with what the 
President dene la seising the steel odJLla even though tits par- 
ticular person nsnsit eaa Sawyer, tits Secretary of Cn— res. 

THE COtBI: Talking about absolute privilege now, 

correct? 

ML. BASH: Talking about tits absolute privilege issue. 

THE CODEX: let we ask you this. Obviously you can 
see X'w reading trow these questions, Z can't remember all these 
tilings and I write then out. Z'a not trying to trap either side. 

Now, in connection with this, doesn't the Congress 
claia the sane sort of absolute privilege for its papers as the 
President c la ins here? Suppose the attorney general subpoenaed 
papers from a certain congressional committee or senator, or 
member of the House, and refused to honor the subpoena, they 
wouldn't honor the subpoena say, would you say the attorney 
general would cone to the court for help in enforcing the sub- 
poena, the court could properly issue a declaratory judgment or 
injunction against then? 

Ml. BASH: Tea, Ido. 

CHE CODEX: Distinguish the two. You see, as you know, 

I haven't ruled finally on anything in the decision Z rendered. 

Z simply have gone as far as saying Z have t a ken the middle of the 
road approach and Z can't possibly determine the question of 
privilege until X hear the tapes, if Z ever bear thee. f ' 

ME. DASH: That is correct. Your Honor, and Z think 
Your Honor has ruled, however, on the key issues that also govern 



915 


10 

tt .» case, and toe cwc k ey issues deal with » -*t tbs 

Preside DC has on absolute u nie vi ewable determination of executive 
privilege; and two, whether or not this court's process extends 
to the President. I suggest that Issue Is no different than the 
Congress. Whatever Congress's executive privilege is is xeviawable 
by the court under Poeall vs McCormack decisions and all decisions 
of the court says executive privilege issue is a natter that is 
determined by the court and we would not assert an absolute 
power in the Congress to hold that would not be subject to court 
review. And I think that our position is no different than the 
Executive's position. 

How we submit that the court has only recently held that 
in tills area as rules have indicated and we are on familiar 
territory in resolving the controversy involved in this case. 

The controversy. Tour Honor, is fully eatture and ripe for 
judicial resolution on our notion for suteaary Judgment. The 
defendant baa not controverted any of the items set forth in 
our statement of material facts as to which there Is no genu i ne 
issue as we set forth In the motion for suonary judgment. All 
issues of defense have been fully briefed and are before Tour 
Honor, and I think we are ripe for a decision. 

The major questions on the merits as I have just 
indicated, have already been decided by the court, although 
Tour Honor has reserved the question whether or not in this par- 
ticular case with regard to these tapes, and our case it would 
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bnt to be in regard to eves the docume n ta m have asked in oar 
second subpoena. There la ao executive privilege, end X shetM 
state here there is do Issue be twe e n the President end the 
dome ittee oa the existence of Executive privilege. X would say 
«e could probably agree with two- thirds of the President's brief. 
There be sets out la broad outline the Executive privilege which 
he needs In order to carry out his constitutional duties, or 
statutory duties. 

Senator Ervin, Chairman of the Coal t tee, has frequently 
stated that he concurs and agrees there must be an Executive 
privilege where the President moat be in a position to be able 
to withhold certain materials In order to preserve confidentiality. 

We are here not on the broad Issue, we ere not asking 
this Co ix- 1 to declare a broad order on Executive privilege. We 
ere here to talk about e very narrow case end we ask that as the 
Special Prosecutor asked the Court to aake a determination 
whether or not Executive privilege Issue Is properly raised here 
end It is for the Court as Tour Honor ruled, to determine that 
Issue, and here what we are asking for Is not all the papers of 
the President. We ere not asking for a rampage through the 
President's papers, the spectre that the President's counsel 
raises as be did la the prior case — four hundred separate 
district courts coming In and ell suites being drawn to get the 
President's papers Is unreel. 
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THE COOBX: Let me uk you thla quest Loo: the function 

of your committee Is entirely different than die function of the 
grand jury, we know that. Ton have a legislative function. 

ML DASH: Tea. I suggest. Tour Honor, It is not only 
different but X say equal If not aae Important In this case bo- 
cause I would suggest to Tour Boner - - 

THE COOBX: — now, do you know of any other case la al- 

most two hundred years of history of our government where the 
same approach has been made, where a person, say, has been sub- 
poenaed to appear before the committee to produce certain records 
and refusal has been made? The usual way to obtain relief on the 
part of the Goralttee la either by getting the sergean t-o f-arms 
to arrest the person — of course you never entertained that Idea. 
Then you have Title 2, Section 192 of the United States Code 
whereby you turn the matter over to the United States Attorney, 
Department of Justice, to bring suite by way of prosecution. 

You didn't select that. How la this the first time this avenue 
has been tried, this approach has been tried by way of declaratory 
judgment? 

ML. DASH: Yes. 

THE COURT: All you are asking for Is e ruling on the 

legality. 

MR. DASH: On die legality. And I think die .uniqueness 

end why we are in this position Is not the responsibility of the 
Committee but the President put us In this position. 
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He would bm preferred —u a Mttw of face, we w#t 
to obtain the tapes froa tha people who bad thea at the tine we 
learned of their existence. 

As a wetter of fact, the tapes and these documents 
were actually not in the exclusive possession of the President. 

Mr. Butterfield testified under oath before the Committee that 
the Secret Service had thea and they were aaintained and possessed 
by thea. But it is only vhea we sought to obtain thea that the 
President took exclusive control over them in a sense, using 
an early analogy, put himself in the schoolhouse door. And be 
presented the confrontation. Ordinarily we would have subpoenaed 
an official subordinate to the President and then the proper 
route would have been either a recommended. on for citation for 
contempt which we come the criminal route referring to the 
prosecutor or the extraordinary way of our coanon law powers to 
prosecute ourselves through the sergeant-of-arms. 

THE COURT: What you are saying la effect is this: 

if the President had not personally taken possession of these 
tapes, if they were not within his actual or constructive possess- 
ion at the present time, the Committee would have probably pro- 
ceeded by way of asking for an indictment under Title 2, Section 
192, if some subordinate had possession of the tapes? ' ■ , 

MR. DASH: Tes. As I say, we are put in this position 

because of the President's action. I think the Court can clearly 
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understand chat when the President himself n ow has p l a ced him- 
self as the person «bo mast be confronted on this issue, that It 
would be unseemly of course to use otr common Law powers through 
the sergeant-of-arms with the President of the United States, 
but we also believe It would he unseemly to refer the President 
for criminal indictment. As a matter of fact we may not be able 
to because taking the President's counsel's own position that 
the President cannot be Indicted under that particular statute 
which provides for a misdemeanor unless be is impe ach e d . So 
you have to go the impeachment route before you can even refer 
to the prosecutor for Indictment. Therefore, really there ms 
do viable procedure for the Committee. A very ugly confrontation 
would have been presented if we bad gone the criminal route, or 

the sergeant-of-arms route; and very frankly, where the President 
now 

himself /has asserted exclusive control, the declaratory judgment 
route really what we are talking about is legality of his claim 
of executive privilege and it seems to me that claim doesn'.k call 
for extreme legal positions and we ought to take what la a sensible 
position that a civil suite such es this allows this Court to 
rule upon it as it did in tbs Special Prosecutor's case. 


By the My, under Powell vs McCormack it is not import- 
ant whether or not if you can rule on legality or action idiether 
your command can be enforced against the President. As PowiltfS 


stated it is perfectly justiciable to do that even if the ultimate 


question is whether the Court can enforce it. 
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So m submit, Tour Honor, that oven though this li on 
unusual com it Is tbo first tins it has ever happened and I think 
we have to meet first events with first procedures, that does 
not change the posture of this case. And whether or not this 
case cooes before Tour Honor on a civil law suit or cooes before 
Tour Honor on the legality of a criminal prosecution, the issue 
is tbs same and ws suggest that it is ready for resolution. 

The major question on the merits, as I Indicated, have 
been tried by this Court despite defendant's counsel ignoring 
of the ruling In his brief. Xt may be that counsel has this 
Court's opinion on appeal, but this Court's opinion still Is a 
ruling, a very Important rullig historically, end we suggest 
that when we are before this Court and arguing before you, that 
order Is a precedent and we rely on It. 

THE COURT: Excuse the Interruption. 

Ton mention the ruling Is on appeal. It Is true. X 
think the Committee filed an amicus curse brief in the Court of 
Appeals, correct? 

ML. HASH: Tes. 

THE COURT: Xt did not argue the question Involved. 

Was there any answer filed by the President's counsel to the 
amicus brief? 

MR. CASH: The President's counsel opposed our filing 

the amicus brief; the Special Prosecutor did not oppose our filing 
tiie amicus brief but opposed our oral argument. The Court 
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ntvcrcbelui accepted It ever the President's object lot. It «u 
• short brief end teat we really did in that ease la send op fee 
the Court of Appeals our brief before you on our notion for 
•denary judgment. 

THE COOKY: I was going to ash you that. So the Court 

of Appeals has before it now by reason of the fact you were per- 
eitted to file your amicus brief, setting forth substantially 
the same question you are raising today? 

Mi. DASH: Yes, but we are not before the Court of Appeal: 

and the order and judgment of the Court of Appeals will not affect 
us, and we were there — first of all the reason we filed the amicus 
brief. Your Honor, was we felt when the Court of Appeals, since 
there was so much rush to get the case resolved, since the Court 
of Appeals had it before it, when it would make its decision it 
should understand teat its Judgment was not just passing upon 
the Special Prosecutor's issues but the full spectrum of issues 
should be known. 

THE COOKT: That is teat X had in mind, tee Court of 
Appeals could in effect, if it desired to do so, recognize the 
points you have raised? 

MR. DASH: It would be unlikely. Your Honor. 

THE COURT: You don't know, there is no way of telling. 

* ' i IF.Jv.v 

Ml. DASH; As amicus our only right was to argue In a 
sense, or present tee arguments to support Mr. Cox’s position." 

We could not argue our position in an amicus case. And tee issues 
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m nil*, Toar Be nor. were lullj not before the Coart fully. 

IS COGHX: It coaid, for example, If It wattd to do so, 

having la mind its power end rights. Indicate by wa^'of dicta whet 
It thicks about certain points you raise. 

Ml. EASE: It aay, and It nay be helpful to Tour Honor. 

Night be helpful to Tour Honor as to how Tour Honor rules. I 
don't like to predict what the Court of Appeals would do. 

The clalB of Executive privilege that is Bade here, 
and I think Tour Honor has recognised this in the opinion, cannot 
shield possible criminal conduct anymore than the other privileges 
do. And I think all privileges which are recognized by law yield 
where the facts sought to be withheld axe necessary to resolve 
questions of criminality. 

I think the President through his counsel raises as 
one of tiie important, or two major Issues that they raise and 
then some subsidiary Issues, and that la J ud ic lability which la 
another word for tr lability of the case before the Court under 
Article 3, Section 2, and jurisdiction. 

Very frankly, wa submft that the Select Committee's 
complaint presents a fully judlclable action for the Court, 
putting aside the defendant's challenge to our Investigation unde: 
our resolution and authority to Issue the subpoena to the Preside 

The Select Committee has subpoenaed certain tapes and 
documents relating to criminal activity In the possession of the 
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President. The President refused to honor these subpoenas on 
the ground of Executive privilege. We seek through this complaint 
for declaratory judgment through the Court of the right of the 
Committee to obtain the materials subpoenaed. 

The Supreme Court has held In Onlted States vs Reynolds 
which this Court has cited In Its opinion, and the Committee 
for Nuclear Responsibility vs S eaborg , and this Court has held, 
that the Court does have responsibility to resolving these issues 
of Executive privilege. 

In Reynolds you remember the issue was whether or not 
the persons who were seeking some special Information, reports, 
and dealt with some secrets Involving a new airplane which crashed, 
the government did proffer certain witnesses but the proffer was 
not accepted. 

In our case we had witnesses come forward. Of course 
that Is the uniqueness of our case because the very existence 
of those witnesses creates a problem and need for the tapes. 
Although Reynolds clearly supports this Court’s position that 
It Is a court’s decision not the Executive's absolute power of 
decision. Reynolds In that case found there was no right of the 
plaintiffs to get the reports. 

Here we are not asking for military secrets or national 
security reports. As a matter of fact, we are asking for the 
other side of the coin of the conversations we heard. We have 
heard the testimony. All we want is that same conversation which 
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was recorded. And It seems to us, and I will get to this very 
shortly under our waiver claim, that if we have heard the testi- 
mony I see no reason why we shouldn't be able to actually hear 
that same conversation that has been recorded. 

Now, a proceeding under the Declaratory judgment Act, 
and I think I have gone into this in answering your questions 
are especially appropriate in this case for reasons I have given 
you, we do not want to seek because the President is placing 
himself in a position of confrontation, the criminal route -- 
the reason the criminal route. Your Honor, is not a good one in 
this case. In fact, it would actually be a very poor procedure 
for us if we had it, it was probable to get the President indicted 
under the staL ite before he is impeached, the criminal route is 
a lengthy one. One would have to refer that , to the prosecutor, 
would have to go to a grand jury, would have to be an indictment 
in a criminal case and our committee bas a short life. We must 
file under our resolution our report by February 28, 1974, and 
1 don't believe a criminal case could be really resolved and 
disposed of, taking appeals and everything else by that time. 

Where basically the issue is Executive privilege a 
civil law suite is more expeditious and permits a more workable 
solution to the controversy and this is exactly, by the way, 
the procedure followed in Powell vs McCormack, where a very 
knotty issue was presented before the court, where the question 



925 


20 

o£ the right of Congress, or the House of Representatives to 
detendhe the qualifications of its own members. And here the 
Court didn't flinch from resolving that Issue. It said it could 
Interpret Constitutional provisions and It did file a declaratory 
judgment and In Powell the Court said this was a very useful 
procedure and it was useful especially because it may be dealing 
with an area where the order of the Court couldn't be ultimately 
enforced but actual legality of the position could be determined. 

On the question of whether the order of the Court 
could be enforced or not I wouldllke to follow Your Honor's 
position In the opinion that we ought to expect that the President 
will In the last analysis when final court decisions are made, 
obey the final Court decisions, and he In fact has Indicated that 
he will. 

The matter Is justiciable despite the fact the President 
Is the named defendant as was made clear by Chief Justice Marshal 
In United States vs Burr, andtrore recent In the steel seizure 
case where in fact It was the President's ruling In seizing the 
steel mills that were in effect. And this Court has held In the 
Special Prosecutor's case that it has the power to act In a 
case essentially the same as ours which is brought against the 
President. 

The Select Committee would have had it differently 
as I indicated. We would have preferred to have proceeded 
against a subordinate. This was taken away from us actually by 
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the decision of th' President in his very sudden seizure of the 
exclusive control of the tapes and documents and forcing us really 
to proceed against him. 

Defendant's counsel has presented. Your Honor, what we 
consider a labored, if not tortured argument that our case is 
not justiciable for trial before the Court. In essence he claims 
that our complaint presents a political question which cannot be 
decided by this Court. Actually if you take the judiciability 
argument that the President makes in his brief it is in effect 
an argument contrary to this Court's rule because it is based 
on what he considers to be an absolute unrcviewable Executive 
right to determine Executive privilege. Therefore, if ft is so 
it is a political question committeed demonstrably by the Consti- 
tution to the President and therefore this Court can't review it. 
We submit. Your Honor, there is really nothing in the Constitution 
that supports them. There is no demonstrable committment to this 
issue to the Executive Branch. He reaches out for definition 
cfa political question set forth in Baker vs Carr and later re- 
stated in Powell vs McCormack, and he seeks to identify this so- 
called textual ly demonstrable commitment to the Executive, and 
what he comes up with is the fact that the Constitution does 
vest in the President executive power. We agree with that. 

The Constitution does provide that the President may 
require written opinions from his subordinates, and we would 
agree with that. The President does have the power and the duty 
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to give an annual State of the Union report to the Congress. 

They suggest that is the only time the President can give infor- 
mation, that since it is an annual state of the union message it 
is by Constitutional requirement of his message rather than by 
subpoena and the infomation is obtained from the President. 

We suggest that is a distortion of that provision and certainly 
not a ttextually demonstrable comifiitment. And also the President 
is required to enforce, to, take steps to enforce the law. We 
not only agree with that but feel it is inconsistent with his 
duties to take steps to enforce the laws by standing in the way 
of enforcing of the laws by Special Prosecutor or our seeking 
of the tapes for the purpose of mdcing legislative recommendations 
for criminal statutes. 

And just briefly in response to Your Honor's question 
which I began to more fully to respond to, on the difference 
between the Special Prosecutor's responsibility and our responsi- 
bility it certainly is a difference. The Special Prosecutor is 

a prosecutor and he is proceeding before the grandjury and ulti- 

there 

mately if the grand jury finds probable cause/will be an indictment 
in a criminal case and it is his duty to determine whether or 
not there is proof beyond a reasonable doubt for a conviction. 

Our responsibilities. Your Honor, is coordinate. It 
is certainly not inferior to the duty of the prosecutor to proceed 
by criminal prosecution. The position of the Senate Select 
Committee under its mandate is to first fully investigate the 
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facts, and the President doesn't disagree with our power in that. 
And to come up with legislative recommendations for reform. 

Your Honor, this particular case In the crisis that has 
confronted the country dud to what in essence was a breakdown, 
corruption of the electoral process, we submit that the duty of 
the Select Committee in carrying out its responsibilities may 
even be greater actually if you are looking at a priority for 
this point —I was going to say in this point in time. I better 
watch my vocabulary. But as a matter of priority it is perhaps 
more important that our committee will forward its work because 
although it isimportant that people who have engaged in wrong- 
doing be brought to the bar of justice and be convicted, but it 
is much more important if a state of fact existed which had 
corrupted the electoral process which can actually endanger our 
free society, then it is the Congress that after identifying these 
facts come forward for legislative recommendations which might 
prevent this from ever happening again. And 1 think we look to 
that as a very essential and important duty of the Congress. 

That also leads again to my response to Senator Inouye's 
statement that the only way we can do this effectively is by 
getting all tbe facts and making a full report, and also having 
public support for what we do. 

This Court has stated in its opinion as it reviewed 
the Constitutional history that the fact that the President is 
a named party it does not prevent this from being a justiciable 
case. You in your opinion reviewed the Constitutional history 
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and found as a matter of fact that there is no special privilege 
for the executive that was ever provided even though there is 
a limited one for the legislative. Whatever executive privilege 
a president has does not come from a f ex ftially demonstrable 
commitment. 

I think your own interpretation of the constitutional 
history shows there is none, there is no textually demonstrable 
commitment. It is implied, it is there, whatever executive 
privilege the courts recognize we recognize. It is there to help 
him carry out his constitutional duties and that is why it i3 
for this court to determine whether or not he has in individual 
cases; 

Defendant's counsel overlooked the distinction the 
Supreme Court made in Baker vs Carr between a political question 
which the Court said the Court shouldn't get into, in political 
cases. 

There are many cases where courts get involved in where 
it may be called political cases because it involves the Congress, 
or the Executive Branch. The fact there is a political issue 
does not mhke it a political question aDd in Baker vs Carr the 

Court said the Court cannot reject as a. no law suite a bona fide 

\ 

controversy as to whether some action denominated "political" 
exceeds constitutional authority. And the Court emphasized the 
necessity for a discriminating inquiry into precise facts of Ai- 
each case. And I suggest. Your Honor, that is exactly what the 
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counsel for the President has not done here. There has been 
no discriminating inquiry on precise facts. The brief we have 
here is a very broad brief of justiciability issues on executive 
privilege generally but nothing that addresses itself to what we 
are talking about here in the Select Committee's request for the 
tapes. 

We are not, as I have indicated, asking for any ruling 
by this Court that the President doesn't have Executive privilege. 
He certainly does. We are saying that in a particular situation 
where we have identified the tapes by the tape, by the minutes 
of the conversation where we have already by testimony indicated 
what was talked about during that period of time, and that we 
have made a prima facie case by the way of Hr. Sean's testimony 
of possible criminality on the part of the President that Executive 
privilege clearly cannot be stated here. 

It is that narrow ruling that we ask for, and no 
broader one. And we ask Your Honor to recognize that as the 
only thing we are asking the Court to do in this case. 

Counsel for defendant ignored these facts and only 
discussed the very broad issues which we agree with. We would 
sort of say amen to practically everything he says in the brief 
on these Issues. 

This is a very narrow case as I indicated. ' It is not 
like, by the way, the Mississippi vs Johnson, where the President 
there was exercising a discretionary power of his office whether 
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or not, or how he was going to carry out the Reconstruction Act. 
It Is clear where the President is acting on a discretionary area 
within his office no court should intervene and tell h lm how to 
exercise Executive discretion. 

But as Your Honor stated in your opinion that response 
to a subpoena where there Is no Executive privilege is in a sense 
a ministerial act and not discretionary act and we are notdealing 
with anything like Mississippi vs Johnson. 

Finally, counsel for the President's argument on 
justiciability depends completely on the plain as I've indicated 
that Executive privilege is an unreviewable , absolute power of 
the President and so far as this Court is concerned this Court 
has rejected that argument. 

Now on the question of jurisdiction, *hich is the 
second main branch of the President's challenge to our case, we 
submit that we have jurisdiction to bring this suite clearly 
under 28 U.S.C. 1331, granting this Court original jurisdiction 
of all civil actions where! n the matter in Controversy exceeds 
the sum of $10,000 exclusive of interest and costs, and arises 
under the Constitution laws or treaties of the United States. 




932 


27 

THE COURT: Excuse me. Isn't It true that your position 
regarding the jurisdictional amount under 1331 which you just 
mentioned, is a claim not measurable in dollars and cents can 
nevertheless meet the $10,000 minimum is a minority view as far 
as decided cases are concerned? 

MR. DASH: Well, on tile one it is not measurable, X 
would say yes and it deals with the question of important Consti- 
tutional rights as will be treated as meeting the amount in contro- 
versy. But we are not relying just on that,- Tour Honor, we think 
it is measurable. 

We think and as a matter of fact have set forth in our 
affidavit of Senator Ervin, and by the way, there are cases 
that support that whole area. The President says that the issue 
is what is the value of our getting the tapes? Well, the value 
of the tapes on the other side of the coin is what direct 'cost 
to the Committee corns from our not getting the tapes. Here we 
are reaching the point. We are seeking to find all the facts 
in the case and we are confronted with the discrepancies that 
we do find between Mr. Dean's testimony aid the others. And 
without the tapes, to follow our mandate to get to all the 
issues that we do under the resolution, tills will take —if we 
had the tapes now, by the way, and X think Senator Ervin said 
this frequently, we actually can terminate our hearings much 
sooner and write our report much sooner.- And it is not the 
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length of our hearings I am referring to. Even when our bearings 
are terminated, and we have reported. Tour Honor, publicly, that 
we Intend to terminate these heatings fairly soon sometime In 
November. But If we haven't got these matters resolved, the 
staff Instead of being screened down to a small staff that can 
now write a report, will have to keep all of Its Investigators, 
or at least a substantial number of them. Its lawyers. In order 
to continue the Investigative process to resolve discrepancies 
we may still have executive sessions where one senator will sit, 
and the cost of this, and we have actually audited It out, or 
counted It out In the affidavit what It costs us a day to operate 
and what It costs If we go on to extended public hear logs and If 
you put that Into effect, the unavailability of the tapes to us 
to carry out our mandate In effect can be measured in an amount 
of money more than $10,000. 

THE COURT: Do you have any precedent to that? Do you 

know of any other federal case precisely on that point, whether 
you can use Section 1331 on the facts? 

MR. DASH: There are a number of cases I think In our 
supplemental brief, I think on page 17, Tour Honor. 

Bitterman vs toulsvllle-Nashville Railroad, and 
Federal Matual Impliment and Hardware Insurance Company which 
was an Eighth Circuit case and Bitterman was a Supreme Court case. 
These cases dealt with, for Instance, the Federated Mutual Impllmer 
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and Hardware Insurance case involved and Insurance company seeking 

from 

to enjoin one of its former agents/acting in a particular terri- 
tory. The failure of its getting that particular relief would 
mean the cost it would have to engage in to police that agent. 

In the railroad case there is a suite to enjoin the railroad 
from spewing ashes all over the community. Even though an action 
by the court coming earlier would mean that it wouldn't cost 
$10,000 because the ashes would not create that kind of damage. 

The fact an on-going situation, if the ashes were continuing, 
would cause the community the expense an] therefore a direct 
flowing cost from the failure to get relief is really measurable 
in money. And I think we have not sought to speculate even,by 
affidavit of the Chairman we have given you figures what it cost 
us and we have indicated, although we don't have to indicate to 
you how many specific days it might, would clearly say on the 
basis of running this investigation it would be way over $10,000. 

We really think this is not a new issue before the 
Court, but it is a really proper method of determining the amount 
of controversy. 

In addition. Tour Honor, we point out and counsel says 
they will not dignify the argument that the worth of the tapes 
to the defendant is a matter that can be considered. We cite 
some cases to that area and P» fessor Wright in his own treatise 
actually states what the cost to the defendant might be in the 
outcome of the suite is a method of measuring it. And X think 
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here to the President we have raised the quetion of what the 
tax value nay be actually involved in the Presidential documents. 
If in fact these tapes do reflect what Mr. Dean has testified 
to, and it is very unfortunate they do, and we sincerely state 
to the Court we hope the resolution of this case will not show 
Presidential involvement. If they did, what the value to the 
President in this case id terns of his present position and in 
response to an accusation it certainly would exceed $10,000, 
and we cite cases in our brief which indicate that is a legitimate 
method of determining amount in controversy. 

We cite, by the way, a number of others. Out of an 
excess of caution. Tour Honor, we have cited our jurisdictional 
powers mandamus, under our right to sue in the name of the Onited 
States which we believe we have the Administrative Procedures 
Act, we cite those not just make way, we believe they are valid 
basis for jurisdiction and I think we fully bridged those, and 
the President has briefed them and they are before Tour Honor 
and I wouldn't want to take Tour Honor's time unless you have 
specific questions. But what we really rest on primarily is 
1331 and we believe we make it and I don't know of a case where 
an issue of this kind has come before a court, although we are 
unique in nature. 

THE COURT: I'm glad you mention that. Tou are really 

relying primarily on Section 1331 oq the question of jurisdiction? 

• r « r ’ ‘ 


MR. DASH: Tes 
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THE CCXJKT: You made some argument In your brief re- 

garlng Article 3 of the Constitution. 

MR. BASH: Yes. Under the resolution of the Senate 

which authorizes us to sue in the name of the United States we 
feel we do have jurisdiction under 1345 and under Article 3 
where there Is no statutory basis, and the United States Is 
bringing an action under the Constitution and laws of the United 
States. And also this Court's very ruling or in Its statement 
we are dealing with an admlnlsterlal act not a discretionary 
one we believe brings us under the mandamus area although we are 
not at this point asking this Court to pass upon whether or not 
a writ of mandamus should issue, it is a declaratory judgment 
we want. We also believe there Is sufficient dicta in the cases 
to indicate that the President Is an agency and can come under 
the Administrative Procedures Act. 

As X have indicated , we believe that we have very 
strong jurisdictional basis in 1331. 

Now, what I would like to get to now is the Committee's 
authority because as another branch of the argument the President 
makes against our position, through his counsel has indicated 
the Committee has exceeded its authority under the Constitution, 
under legislative powers of the Constittt Ion, and under its 
resolution. 

Under the Constitution, Your Honor, may I submit that 
there is no disagreement between the President's counsel and us 
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as to the Constitutional powers of Congress to conduct legislative 
inquiries for the purpose of legislation. 

I think Its position Is that we have got enough evidence 
already. In other words , If you established the pattern of 
criminality what more do you need In order to write a report and 
come up with recommendations. X thick he Ignores the fact of 
what kind of committee we are. We are, by the way, called the 
Watergate Committee so often they forget we are the Select 
Committee on Presidential Campaign Activities. And that is the 
thrust of our committee and the fact is that the Presidential 
campaign is Involved, the President involved, and candidates for 
the presidency are Involved, and the resolution Is a broad one. 

The resolution calls for an Investigation of that 
candidates for the presidency did in 1972 and Mr. Nixon was a. 
candidate for president although incumbent president, and what 
others did, criminally. Improperly, or unethically. And, Your 
Honor, that In a sense the President Is arguing is that we should 
do a factual inquiry but not too much. In other words, go so 
far and atop. Don’t try and find out who really di it, it Is 
not your business. When you really try to find out tho really 
did 'it you are exposing for exposure sake. And I submit. Your 
Honor, in the Teapot Dome case the Select Committee In a very 
unique situation similar to ours, the scandal that was taking 
place in the country, the inquiry was that was the guilt of the 
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attorney general. And the President accepts this on the ground 
that Congress has jurisdiction to legislate on the office of the 
attorney general. What he ignores is that we are not claiming 
that our legislative purpose is based on what we will be able to 
legislate rwitb regard to the President himself and presidential 
duties. Be again forgets that this is a Select Committee on 
Presidential Campaign Activities and the Congress does have the 
power to legislate on presidential elections, on presidential 
campaign practices, and that has to deal with candidates for 
the presidency, and it may be an Incumbent president who may be 
a candidate. 

And the legislation that will come forward from our 
investigation may well deal with restrictions and limitations 
on candidates for the presidency during an election. And I think 
it is fairly clear and as Z said before, we would hope this would 
not be the outcome of the investigation, but if it were to be 
established that the criminality of the President existed, this 
would call for drastic legislation that as Z think the term of the 
Special Prosecutor has the right of going that far. Zt would 
call for drastic legislation. And we would have to establish 
that just as in other committees — the McClellan Committee on 
improper labor activities— what union leaders did, bow far did 
it go? Zt was very important for the determination of what was 
the extent of legislation if these were just underlings. You can 
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Cake care of that perhaps with existing laws on the books already 
or some minor amendment. But if you really can show that the 
process has been interrupted so much then perhaps we need a re- 
working of our electoral process. 

And if we had to do that, I would like to make a second 
point the President's counsel Ignores. That you cannot get a 
drastic change in the laws on election for president unless you 
have full public support. And it is our responsibility to take 
this investigation as far as we can take it and to prove who in 
fact was involved, if in fact the President was involved, then 
certainly the public support for drastic legislation would be 
insured. And it seems to me that is a responsibility aDd that 
Is why this is not a question of our exceeding our authority. 

Our authority is to legislate, it Is to legislate in presidential 
campaign activities and we are acting within that constitutional 
authority. 

Now the President indicates that our resolution may 
not permit us to carry out this responsibllity, "and primarily 
he is referring to the issue of whether or not our resolution 
authorizes us to subpoena the President. 

Again, I must repeat, he ignores the name of our 
committee and our committee mandate and resolution. This again 
is the Select Committee on Presidential Campaign Activities. 

The President is in the center of this committee's focus, not 

the President as the Presidents but the President as a candidate 

r 
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for the presidency. And as Senator Ervin, and we quote in the 
motion for summary judgment the language of Senator Ervin in 
legislative history just before the resoltt ion was adopted, he 
stated to the Senate: that this resolution would call for the 

investigating whether any candidate for the presidency did anything 
wrong. 

Senator Scott, to quote his language, says: this is 

probably the broadest resoluti on ever adopted by any house of 
congress and would permit the committee and its staff to go into 
the Executive Branch to ferret out the facts. And he is not 
making that statement by way of criticism but by way of defining 
the resolution and asking for certain amendments to get equal 
representation among Democrats and Republicans. 

Therefore, Your Honor, under the resolution we deal with 
the President in the resolution. As a matter of fact I can read 
this very quickly because X think it may be Important. 

Section 1(a) of the resolution says: 

"There is hereby established a select comaittee of 
the Senate which may be called for convenience of 
expression, the Select Committee on Presidential 
Campaign Activities, to conduct an investigation 
and study of the extent, if any, to which Illegal, 
improper, unethical activities were engaged in by 
any person acting individually or in combination with 
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others in the presidential election of 1972, or 
any related campaign, or candidates conducted by 
or on behalf of any person seeking nomination." 

And I would like to emphasize "by any person seeking 
nomination". And President Nixon was a person seeking nomination. 
Your Honor, it goes on in a very broad way and we submit the 
subpoena power of the committee in the resolution clearly indi- 
cates that the offices of the Executive Branch, including, and 
would reach the President. 

We submit that the question of whether or not the 
resolution. Section 3(a)(6) which says the committees have power 
to go back to the Senate to seek remedies to enforce a situation 
where a person doesn't honor a subpoena goes back to what you and 
I were talking about earlier which would be the traditional method 
of going back to the Senate for a contempt procedure. But clearly 
under the 1928 resolution we have cited which came after the 
Reed case, the Senate authorized all its committees to go into 
court £o enforce its rights and it is a discretionary power in 
the committee to go t>ack to the Senate. Under the resolution 
we have the right to do this on our own. 

The merits, as I have Indicated earlier, in large have 
% 

been resolved by Your Honor. We suggest even thoigh this now is 
a matter between the legislative of the Congress and the Executive 
there is no distinction between that klDd of Issue on executive 



942 


37 

privilege as Your Honor ruled, and between the grand jury and 
Executive. Here again we turn to the Court as arbitor of 
executive privilege as Reynolds and Powell vs McCormack has 
indicated the Court should engage in. 

X just want to end by one very short reference to the 
question of waiver which the President's counsel almost Ignores 
except perhaps for a footnote. 

In this particular case he makes quite a point of the 
need for the President and confidentiality. Executive privilege 
Is to preserve the confidentiality the President must have with 
people he must confer with. Again we agree that generally that 
is why executive privilege exists. But actually it is a farce. 

He talk about confidentiality in this particular case. What 
confidentiality remains after the President by letter to Hr. 

Sean and to the Committee waived executive privilege and attorney- 
client privilege when Hr. Dean was called before the Committee 
to testify to the very conversation. He authorized Mr. Sean to 
tell' this committee everything that Mr. Sean talked to him about 
on the day we asked for these tapes and then Mr. Halderaan was 
given : some of the tapes and was authorized by the President to 
come before the Committee and testify to at least some of the 
tapes. And the President himself in public statements has given 
his version of the tapes, and be also has given his version of 
the tapes to his counsel in written form,:. 
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So we have had so many versions o£ these conversations 
what confidentiality remains? What is to be protected? Vhat 
secrets remain there? Although we have heard in one of the tapes 
in the argument the President's counsel made in Hr. Cox's case, 
is.* very, very important military secret. 

Tour Honor, I think if that exists that can be excised. 
We don't seek military secrets. We seek the conversations re* 
poxded of the testimony we have already heard. 

And we submit. Tour Honor, that on the issue of confid- 
entiality the President has really no standing here before this 
Court. 

Thank you. 

THE CO® T: Hr. Wright, so X won't have to interrupt 

you during the middle of your argument, we will take a fifteen 
minute recess and you can go right through with your argument. 

MR. WRIGHT: That will be perfectly agreeable. Tour 

Honor. 


(Recessed at 11:00 a.ta.) 
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AFTER MIP-MORHIHG RECESS — 11:25 a.m. 

THE COURT: Mr. Wright. 

MR. WRIGHT: May it please the Court: having had the 

privilege of association for many years with Mr. Dash and work 
with the American law Institute, I was not surprised at all by 
the very fair., balanced and lucid statement of this case that 
he made. Nevertheless, it seems to me the argument is but an- 
other manifestation of the infectious spirit of Watergate in 
which I have spoken to this Court before, that the end justifies 
the means, "damn constitutional distinctions, full speed ahead." 

The most eminent — I think that is a fair character- 
ization of legal historians we've had in this country, was 
Charles Warren. 

In 1930 In Volune 10 of the Boston University taw 
Review he wrote an article entitled "Presidential Declarations 
of Independence." It is a lengthy and comprehensive review of 
the number of times the presidents through our history from 
Washington on have had to take firm and very frequently unpopular 
steps in order to preserve the independence of the presidential 
office against attempts by the congress to encroach. 

‘ Mr. Warren concluded that article with this paragraph 

that I think is quite relevant to the case: 

"Whenever any branch of the government exceeds the 
limits of t he grants made to by the Constitution, 
it to that extent ceases to represent the people 
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and assumes arbitrary power. Defense by the 
Executive of his constitutional powers becomes 
in very truth therefore, defense of popular rights, 
defense of power which the people granted to him." 

It was in that sense President Cleveland spoke of his 
duties to the people not to relinquish any of the powers of his 
great office. It was in that sense President Buchanan stated 
the people have rights and prerogatives in the execution of his 
office by the President which every President is under duty to 
see, shall never be violated in his person but passed to his 
successors unimpaired by adoption of the dangerous precedents, 
in maintaining his rights against the trespassing congress the 
President defends not himself but the popular government , he 
represents not himself but the people. 

It is in that spirit that President Nixon in this 
case takes what is demonstrably an unpopular position of in- 
sisting on the confidentiality of his office. 

Before we get to the merits of this case and the ob- 
vious distinctions in my mind between this case and the case which 
I had the privilege of appearing before Tour Honor a month or 
more ago, a* distinction Incidentally I believe the Court itself 
drew very clearly in footnote 11 of its opinion in which it said 
the views there stated are not necessarily representative of 
being accurate with regard to presidential refusals to respond 
to congressional demands for information. 
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Before going to the merits, as tempting as they are, 
it seems to me me have to consider the extraordinarily formidable 
jurisdictional obstacles that lie in the may of this unprecedente* 
suite. 

Prior to the ccmmencenent of this action it mas mldely 
reported in the press that Hr. Dash and Senator Ervin had met 
mith two distinguished academicians. Professor Bickle and Profess* 
Kurland, and they had been advised by Professor Bickle at least, 
the only may the Senate could bring a suite mas to get a special 
act of Congress authorized. They apparently concluded the 
contrary and me shall demonstrate that they mould have been bettei 
advised to follow Professor Bickle* s advice. 

First mith regard to the nonjusticiability of the case 
because it is a political question. There is a great temptation 
to suppose the political question doctrine is if not dead at 
least shrunken to very tiny dimensions since Powell v McCormack. 

1 must confess I had taken that view myself. 

The Supreme Court taught use forcefully only last June 
we were wrong 1 n the case of Gillian v Morgan, 93 Supreme Court 

I 

2440, in which t he Court in facts that are far removed from 
our present facts, the ^Cohrt event out of its may in holding 
a particular matter nonjusticlable to criticize the Sixth 
Circuit because the Sixth Circuit used the phrase diminished 
vitality of the political question doctrine. The Supreme Court 
said that phrase was inappropriate. Inaccurate, the doctrine is 
still of full vitality. 
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To me this case is <p>int essentially a political question. 
We have here £or the first time that 1 know of in our history 
a suite in which one branch o f government, or a representative 
group of one branch of the government is suing another branch 
of the government. And if that does not represent a nonjustlciable 
political question I do not know what does. 

The cases that my friend Mr. Dash cites, he cites them 
both at pages 6 and 7 of his memo and the same cases again at 
pages 6 and 7 of his reply memo, are all distinguishable, they 
were all cases in which individuals or corporations were claiming 
that their rights had been violated —Youngs town Sheet & Tube 
said there was no right to seize the steel mills. Humphrey’s 
Executor said there was no right to fire me decedant from his 
position; Lovett the same thing;' Congressman Powell claimed 
the House had no right to exclude him; Pocket Vetoe cases, the 
Indian Tribes were claiming that we have a right to take advantage 
of benefits Congress tried to give us in this case and which 
the President exercised the pocket veto. 

So they were all cases in which the court vea adjudi- 
cating as courts traditionally do on a claim of individual rights. 
During the course of nonjudication courts frequently are called 
upon to decide constitutional questions but they are not precedent 
X submit, for a case like this in which one branch is confronting 
directly another branch and cones to the third branch and say, 
you please be the referee. We think that this if what the 
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political question doctrine prohibits. We challenge the 
statutory jurisdiction of t he court as well. 

Hr. Dash has indicated that his principal reliance 
for statutory jurisdiction is on Section 1331, so 1 will reserve 
that for the moment and deal with other claims of jurisdiction 
because 1 think they can be disposed of rather quickly. 

There is first an assertion in the supplemental memo 
at pages 22 and 23 and again in the reply memo at pages 16 and 
17 that no statutory grant of jurisdiction is necessary but 
suite can be brought directly under Article 3 itself. If that 
is so a long line of Supreme Court cases going back at least 
as far as Cury vs Curtis in 1845 and as recently as Powell vs 
McCormack in 1969 are wrong. The Supreme Court has always said 
Congress controls jurisdiction, you cannot sue under Article 3 
alone. The two cases relied on by my friend In re Debs and 
Hew York Times vs United States were not to the contrary, they 
were each cases brought by the United States and ever since 
Section 9 of the Judiciary Act of September 24, 1789 there has 
been statutory authority for jurisdiction for all suites commenced 
by the United States. So that argument X think requires no 
consideration. 

With regard to Section 1445 they expressly disclaim 
that they come under the clause granting jurisdiction to a suite 
brouht by an agency or officer authorised by act of Congress to 
sue. They say no, that we are suing in the name of and on behalf 
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of the United States. Well, that they can't do because an act 
of Congress, Section 516 says who may authorize suites in the 

of and on behalf of the United States and it is the Attorney 
General of the UhltedStates and the Attorney General alone. 

There is no claim here, the Attorney General has authorized this 
suite or has brought this suites 

The suggestion that any group, whether it be private 
citizen, senators, the Select Committee, can come into a court 
and say we are the United States and we are going to sue in the 
name of the United States, is a strange contention indeed. 

Senator Ervin seems to be saying to us,"L’etat, c’est moi; 
a remarkable position for him to take. 

With regard to Section 1361, the quick answer to that 
is that it applies only to ministerial duties. The cases we 
cite at page 31 of our brief show that the ministerial duties 
can be compelled by mandamus are only those where the officer 
is under a positive command and so plainly prescribed as to be 

free from doubt. , 

. ,/ 

Now that can hardly be contended to be the case here. 

It seems to me the logical implication of the position that you 
can mandamus a president to produce papers to a congressional 
committee would have to be that the President has no discretion 
in the matter at all, that there is no executive privilege. 

If any element of presidential discretion is recognized then this, 
cannot be the kind of ministerial duty that is compelled under 
Section 1361. 
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Finally, the Adninistrative Procedures Act, 1 must 
say that their reply memo at page 17 gave me a start. We have 
cited three decisions of t he Court of Appeals from the District 
of Columbia in our brief at pagd 35 to the effect the Adnlnls- 
trative Procedures Act is not an Independent grant of jurisdiction 
that Is in accordance with majority rules throughout the country. 
But in the reply memo my friend said the Independent Brokers 

1 

case, 442 F.2d in this circuit held it is an independent grant 
of jurisdiction. My first reaction was one of Irritation with 
my associates to whom Z delegate the responsibility to shepherd- 
ire all the cases they cite because I wondered how we could have 
missed this most recent case. That faded when I read the 
Independent- Brokers case and found it did not cite any of the 
three preceding cases from this circuit on point. That seamed 
odd, seemed unlikely the Court of Appeals would overrule three 
of its prior decisions without even the courtesy of a passing 
mention. Then reading fully the Independent Brokers case seemed 
to me clear Judge Leventhal was not talking to subject matter 
of jurisdiction at all but in the sense we are here, but the 
issue in Independent Brokers was whether informal action of the 
SEC in merely writing a letter was the kind of action reviewable 
or a secondary issue was if so, was it within the exclusive 
jurisdiction of the Court of Appeals to review? 

Subject matter of jurisdiction existed as the complaint 
plainly alleges under Section 1331 because this is a case arising 
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tinder Constitutional laws of the United States where more than 
$10,000 is in controversy. So the jurisdictional issue decided 
in Independent Brokers, I think, can no way be fairly read as 
overruling the three explicit statements by the Court of Appeals 
that the APA is not an independent grant of jurisdiction. 

He come back then to Section 1331. On Section 1331 
the key issue is whether more than $10,000 is in controversy. 

As I understood Mr. Dash's argunent he recognizes majority, 
indeed, virtually the universal rule is that a right that cannot 
be valued in dollars and cents cannot satisfy the amount in 
controversy. And he is absolutely correct when he s ays that 
in my book I espoused the point of view you look to either 
plaintiffs or defendant, that is right, that is what I hope 
to be the law and I submit that neither from the p oint of 
view of the Senate Select Committee nor point of view of the 
President can the value of these tapes be valued in dollars and 
cents. 

The Jenate wants to get the tapes in order to hear them, 
not to sell them, not to publish a book about them. The defendant 
wants to preserve the tapes in order to preserve the confidential!! 
of his office, not to take a tax deduction by giving them to 
the General Services Administration. 

So if we accept what X understand to have been the 
law at least since 1862 in Mississippi-Mlssourl Railroad vs Hard, 
that the mountain controversy is the value of the object of the 
suite. 
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1 submit we have here a ease which the value of the 
object is not quantifiable, it cannot be given any dollar value. 

1 believe the cases that Mr. Dash referred to in his argument 
that he cites at page 17 in the supplemental memo are all adequate: 
distinguished at pages 24 and 25 of our brief on the grounds 
that these are cases in which the direct legal effect of the 
judgment would have involved more dollars to the parties than 
the statute required. 

The second of cases he cites, for example, Bittexraan 
vs Louisville-Hashville Railroad, it 1 s in Volume 207 U.S. and 
not 208 U.S. as cited in the brief, and was a suite by the rail- 
road to prevent ticket agents from reselling tickets. The rail- 
road sold tickets and .said these are nontransferable. Agents 
were buying the tickets up and selling tickets themselves and 
this was cutting into the railroad's business. There was a clear 
financial loss to the railroad as the Supreme Court stated, far 
in excess of jurisdictional amount. 

The other cases are cases in which either tax statute 
or regulatory statute is challenged as unconstitutional and 
amount in controversy is said to be the amount that Is directly 
required by compliance with the judgment. 

But 1 do not know of any case — Mr. Dash has cited 
no case — in which it has been said that we can measure the 
mountain controversy not by value o f the object of the suit but 
by alternative means we might have to go to if the suite should 
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be unsuccessful. That essentially is what I think his argument 
is that it would cost the Ccnmittee more than $10,000 to finish 
its report if it doesn't have the tapes amounts to. X think 
there is no authority for that. There is a lot of authority 
that you may not consider side effects, collateral effects of 
the decision in determining the amount in con t roversy. It is 

only the direct legal effect of t he judgment that is to be taken 

i 

into account. 

Particularly instructive on this point, I think. 

Judge Sirica, is the case of 4tealy vs Ratta, a Supreme Court 
case: cited at page 25, I think, of our brief. That was a challe 
to a tax that the state of New Hasp shire imposed on hawkers, 
people who went around selling merchandise from door to door, 
in which the Supreme Court held the amount was not in controvert 
because the only thing that could be regarded in controversy woi 
be amount of tax. The amount of tax you had to pay to be a 
hawker was $250 and at that time the statute provided $3,000 
and so if you took into account all the years litigation might 
extend it could not amount to the required sun. The company ha 
shown that it had tried to avoid the effect of this tax by con- 
ducting its business in a different way, that instead of sending 
-its hawkers in actually to make the sale, sent its hawkers in 
to show the sample and the goods would be shipped from out of 

i 

state and the hawkers would not be subject to the tax. And j 
when it tried to do its business that way it operated its busii 
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take that 1 nto account, that Is not « hat this suite is about, 
it is something else. All involved here is the challenge to 
the tax itself and not the e ffect it might have on you if you 
have to do your business in seme other way. 

There is also an interesting discussion in Healey vs 
Rider and some of the other earlier Supreae Court cases that it 
said in a suite challenging the faxuif the amount of the tax 
itself is less than the amount the statute requires, it does 
not matter the penalty for nonpayment of the tax would be more 
than the amount the statute requires, but if you lose the suite 
don't pay the tax and then you get fined more than $10,000 for 
it that is a collateral effect. 

So we do not think the affidavit of Senator Ervin 
as to the cost the Committee may or may not incur if they lose 
this case helps them in terms of jurisdiction now, although 
Hr. Dash didn't refer to it in arguaent I think in the interest 
of completeness I should say that at page 18 of. his supplemental 
memo he cites two unreported District Court cases; Kennedy vs 
Samson in this district, and Holtzman vs Schlesslnger in the 
Eastern District of New Tork, for the proposition, and I quote 
him: "The value of the constitutional rights and duties of 

legislators satisfied the jurisdictional amount required." 

I am very perplexed by the citation of these cases 
for this proposition. In Kennedy vs Samson, in the 29 page 
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opinion of the Court there is no discussion of Jurisdictional 
amount. In the Tisanes 'raised in the motion to dismiss there is 
no listing of amount in controversy as being an issue in the 
case at all, so it certainly held nothing on the subject and 
indeed, Kennedy vs Samson seems to me to have been a typical 
13611case and required the adnlniatrator of General Services 
to perform admlnisterial duty of publishing a law. 

The c ase of Holtzman vs Schlessinger, reversed by 
the Second Circuit, did discuss jurisdictional amount but said 
nothing about value in the constitutional rights and responsi- 
bilities of legislators. It said we can look to the defendant's 
point of view aid it said from defendant's point of view the 
bombing in Cambodia is costing many millions of dollars, therefore 
much more than the $10,000 that the statute requires. 

So 1 do not think that either of those cases support 
the proposition for which they are advanced. 

Even if the constitutional statutory barriers to juris- 
diction of this Court could be overcome we would then have to 
consider whether or not the Senate Committee has authority to 
bring the suite. And there again, I take a different view from 
that expressed by my friend. 

,We have developed at length and I will expound in 
detail here on the point that a congressional committee, though 
it has very broad investigative powers and the aid of legislative 
processes has no power to expose for the sake of exposure; Ttat 
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I think Is very relevant to the passage that you. Hr. Chief Judge 
read to Hr. Dash early In the argument from Senator Xnouye's 
appearance on Heet the Press, in which he said yes. If this were 
a criminal Investigation we would need the tapes, but for 
legislative Investigation we don't need the tapes in order to 
write our report. 

X received too late to Include In our brief the trans- 
cript of a discussion that Senator Gurney had on September 16 
on the program "Capitol Cloakroom" — X have an extra copy of 
the transcript that X will provide for the Court's use, and 
Icpologize, Hr. Dash, they just brought me the transcript this 
morning and X do not have a copy for your use. (Handed copy to 
the Court)' . 

The relevant discussion appears at pages 7 and 8. 
Leslie Stahl asked Senator Gurney: 

"Senator, if we can turn to the question of presidential 
tapes, do you think they are essential to the Investigation 
that the Senate is conducting? 

"SENATOR GURNEY: Ho. No, X don't. What is our duty 

anyway? Our duty of course was to charter ... " , there 
are certain words Intelligible — 

"to look into facts and circumstances of Watergate that 
the presidential election of 1972, X should say, and 
report to the Senate and recommend legislation we thought 
was necessary In order to improve our political campaigns. 
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How getting the presidential tapes really has nothing 
to do with that charter at all* It does have some- 
thing to do with who said what* on what day the 
President net with John Dean or somebody else and It 
really doesn’t have anything to do with what our charter 
Is or Interfere with our ability to make recommendations 
to the Senate to Improve campaigns. 

"MISS STAHL: Well, then you thinkyou can fully write 

your final report without the tapes, is that correct? 
"SENATOR GURNEY: We can. Indeed. 

"STRASSER: This testimony would relate to what is 
commonly called the cover-up. Are you saying this 
is not part of the Committee’s juristlctlon? 

"SENATOR GURNEY: In answer to the previous question, 

of course that was did we need the tapes In order to 
write our report I said no, we didn’t. The tapes 
wduld shed light on the Watergate affair, that Is true, 
but that is really not what our charter Is and that 
is to write our report and make recommendations to 

the Senate." 

\ 

THE COURT: Let me interrupt you a second. I was 

about to ash Mr. Dash this question: whether or not he could 

tell me, and I thought this would not be a fair question because 
it is not a matter of record, now you have the opinion of Senator' 
Gurney; 1 don’t know how the other members of t he Senate might 
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feel and I don't know whether Hr. Dash knows either. We have 
at least two members that we know h ov they feel about this 
particular natter. All right. 

HR. WRIGHT: We do Indeed. 

And X think. Hr. Chief Judge, that Hr. Dash's argument 

today simply underscores our argument that the purpose of this 

proceeding is criminal rather than legislative. Because If X 

understood Hr. Dash correctly he said that he would agree with 

two- thirds of our brief, that he and the Committee recognized 

It was a very broad executive privilege but it is only because 

there has been prima facie showing of criminal conduct the 

executive privilege must yield and they must be allowed to get 

that. That seems to me very odd for the Senate to say, "Yes, 

we recognize the President is not under enforceable duty to 

turn over papers to us until there is a prima facie showing we 

may be able to expose criminal conduct by looking at these papers . 

That sounds to me like traditionally the work of grand juries 

rather than work of Senate committees. 

We think that the authority of the Committee to pursue 

the investigation by bringing this action is even more in doubt 
enabling 

under the/resolution that created the Committee. 

I will not repeat what we have said at that point at 
pages 45 to 49 of our brief, but a general resolution that 
authorizes a committee, to subpoena an officer, agent, or employee 
of the United States is not in common parlance read as meaning 
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you can subpoena the President of the United States when no 
subpoenas every before issued from a Senate committee to a 
President of the United States the Senate must have understood 
this resolution as merely giving the committees powers they 
always have had and not giving the committee power tso extra- 
ordinarily unprecedented as this one would be. 

If 1 heard Hr. Dash correctly, he seemed to concede 
even the privilege of Congress to preserve confidential papers 
and not turn them over is not an absolute one, that the Court 
could compel a congressional committee to give its confidential 
papers. 

We cited some authorities at page 63 of our brief tht 

show the unvarying practice of both houses of Congress has been 

even 

that this is not so, that/ in criminal investigations they will 
not produce papers that one or the other house possesses either 
at the request of the prosecution or at the request of the defense 
unless the particular house in Congress consents. It regards 
itself as being the judge and never recognized judicial authority 
to compel it to produce, so I t Ink the Senators who unanimously 
voted for Senate fteolution 60 might also be surprised to learn 
not only they for the first time in history said you may subpoena 
the President of the United States, but also they have set in 
motion a proposition that was going to mean the Senate itself 
is no longer the judge of which of its papers it will produce 
in response to subpoenas. 
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For all those reasons. Judge Sirica, we submit that 
this court lacks jurisdiction of the case. Necessarily, I am 
now going to go into discussion of the merits of the case, but 
I do believe that the proper disposition of the case, if our 
view of it is right, is that the Court dismisses for want of juris- 
diction and does not discuss the merits, that if the Court has 
no jurisdiction any discussion of the merits on the part of 
the Court would be contrary to the usual way that the courts 
perform. 

THE COURT: Let us pause a moment here. 

Assuming, thatolrdeciddjngfccoursejethat the Court 
should find there Is no jurisdiction in this particular instance 
here, that of course would e nd the matter, you wouldn't have 
to get to the merits . If the Court decided the Court did have 
jurisdiction then we'd have to consider the merits. 

MR. WRIGHT: Correct, sir. 

THE COURT: A very, very Important question in this 

case as you realize, Mr. Dash and everybody realizes, is the so- 
called question of waiver. 

e 

L Now, when the President of the United States authorized 
Mr. Dean and Mr. Ehrllchnan, I believe, and Mr. Haldeman to 
go before the Committee and not claim any privilege and testify 
openly and freely which apprently they did, I take it because 
you have not answered Mr. Dash's statenent of material facts at 
the beginning of his motion for Sumary Judgment, you don't quarrel 
with those statements, at least you don’t adult they are the 
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truth, but at least you haven't filed any opposition? 

MR. WRIGHT: That ia correct. 

THE COURT: So we start off on that premise. 

The question in my mind is this, and probably millions 
of other persons' minds, when the President of the United States 
authorized, which he did, X understand, Mr. Dean, Hr. Ehrlich, 

Mr. Haldeman and whoever else might be involved, to go before 
the Select Committee and testify truthfully to what they knew 
about this matter, did not he — and this is the answer I am 
looking for from you and Hr. Dash~ didn't he in effect waive 
any privilege that might have existed, or is he in a position 
today through you as counsel, to claim that he can pick and 
choose in other words and select certain things and say this 
is privileged and the o ther thing is not p rlvileged? 

This is one of the things that was in my mind when I 
was writing the opinion. X couldn't decide the question unless 
X could hear the tapes to decide that. This is a very interesting 
and very Important question, Mr. Wright, and you know it and 
everybody else knows it, at the time he waived the privilege, 
at least the public didn't know about the fact that he had been 
recording these conversations in his office, that is correct, 
isn't it, at that time? 

MR. WRIGHT: Absolutely, yes, sir. 

THE COURT: X would 1 ike to hear your argument cm 

the question of whether or not he waived any right to claim 
absolute privilege under these circumstances in this case. 


34-966 O - 74 - pt. 1 - 62 
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MR. WRIGHT: Wa believe that he did n ot, Mr. Chief 
Judge. Z am trying to locate the page in our brief in which we 
touch briefly on that. He believe there is no waiver for several 
reasons. 

In the first place, what the President authorized was 
not for these witnesses to go forth and tell everything they 
knew about presidential conversations. Their authority was 
much more limited than that. The President said he would not 
invoke executive privilege with regard to discussions in his 
presence of criminal conduct or charges of possible criminal 
conduct arising out of the Watergate affair. 

So the testimony has been limited to a very specific 
matter on which the President concluded that the public interest 
suggested that the testimony ought to be permitted. 

How the tapes of course sire not so limited. The tapes 
cover discussions of many different matters, many of them wholly 
Irrelevant to the very limited scope of testimony that President 
Nixon is ar-sare of. 

Second, it is our contention that allowing disclosure 
of some information by a President is not a waiver of things 
that the President concludes in the public interest cannot be 
disclosed, that t he President honors executive privilege as 
Professor Blckel says in the passage quoted on page 51 of our 
brief, that executive privilege is honored as much when disclosure 
is made as when disclosure is refused. Indeed, the presumption 
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must be, X would think. In £avor of disclosure. The President 

would want to respond to the fullest extent possible to requests 
from courts and from congressional committees to produce information 
Secrecy is not the norm in Aaetlcan government, it must be the 
exception and It must be for the President to draw the line on 
what the public Interest permits and what It does not. And we 
think In United States vs Reynolds la exactly In point on that 
where the United States said we will not produce these Contemporary 
statements the witnesses made but we will allow the witnesses 
now to go before you, you can take their deposition. 

Any lawyer knows in a personal injury case you would 
much rather have the contemporaneous statements of witnesses 
than later testimony. But the Court Instead of holding that 
the offer to make the witnesses now available to testify was a 
waiver specifically referred to at page 11 of 345 U.S. as a 
reason for upholding the government's claimthat it was privileged 
and did not have to produce material for in camera inspection. 

He think that is an absolutely controlling precedent with 
regard to the claim of waiver. We have not discussed waiver 
at length in our brief because we thought the waiver contention 
is so insubstantial. 

In his reply memo at page 7 Mr. Dash picks up a phrase 
the Court used in its opinion when we were here before and says 
that our conception of separation of powers mainly is one of a 
watertight allocation of power. If we gave that Impression to; 
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the Court when we were here before it was certainly my undoing 
and 1 did not intend to do it. 

It is perfectly apparent that the system of checks and 
balances set up by the founders does provide more than one branch 
of government has a role with regard to many duties. Congress 
makes laws that the President can veto; Congress can override 
his veto. A president is subject to impeachment, tried by the 
Senate, presided over by the Chief ‘ justice; treaties are made 
by the President and consented to by the Senate. Some examples 
in which the Constitution very deliberately says we want the 
combined action by more than (me branch of the government. 

But the rule of construction that I think has to 
Chief 

apply was what/Justice Taft announced in Harders case, 272 U.S. 

52 at page 116. After discussing at very considerable length 
the importance that the framers attach to the separation of 
powers and their dedication to the views of minuscule on that, 
the court: through Chief Justice Taft said: "the reasonable 
construction of the Constitution must be that the branches must 
be kept separate in all cases in which they were not expressly 
blended and the Constitution should be expounded to blend them 
no more than it affirmatively requires." 

That we think is the right approach, yet there is 
some blending but you don’t broaden the blending to the extent 
the Constitution hasn't expressly blended, you leave them alone. 
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The main argunent on the merits of course is frcm 
historical practice, that this la simply something that has 
never been done before. At page 3 of our brief we have the quo- 
tation from Professor Cur land, a very distinguished scholar of 
the Presidency and all of our history, so far as he is aware, 
hundreds of times presidents have refused to rely on information 
given to congressional committees and no department head has 
ever beet held to respond to a subpoena or held in contempt for 
failure to do so. 

Now since history is Important in this case it is 
necessary that the Court have a very careful understanding what 
history is and — 

THE COURT : — I think X have read enough about history 

s 

to have that understanding. 

MR. WRIGHT; Well, I want to caution Tour Honor against 
some historical arguments that Mr. Dash's associates made in 
his brief that seemed to me might be misleading. 

Apparently the sole source of my friend's brief on 
historical issues is the lengthy article by Raul Berger which 
is cited fifteen times in their brief. They refer to it as a 
careful and scholarly discussion; they refer again to the fact 
that Professor Berger takes painstaking care. 

Now Professor Berger is a scholar of repute; he has 
written widely, provocatively and I read him with great interest, 
but X feel bound to say to the Court that Professor Burger is a 
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man who once be has adopted a point of view does his best to 

fit the evidence to support his thesis and I do not regard a 
made 

statement of history/ on authority of Professor Berger as one 
that can be accepted unless the underlying docuaentation supports 
that. 

Let me cite two instances of that to the Court. One 
Involves an instance we discussed when Mr. Cox and X were here 
before. That was the famous subpoena from Chief Justice Marshal 
to Thomas Jefferson in the Burr case. And Mr. Cox in his argu- 
ment said ultimately President Jefferson fully complied. That 
surprised me at the time. I was familiar with Professor Berger's 
article, I knew that he said Jefferson fully complied. My ' 
general;, understanding? though is Jefferson had not fully complied, 
so in my rebuttal I said Xregarded history as inconclusive. 

In their historical appendix at page 5 my friend 
asserts that President Jefferson fully complied, and citing the 
Berger article and the Berger article does day he. President 
Jefferson, fully complied. . . 

Since we were here before X have had an opportunity 
to examine all the original records and X am now in the position 
to assert categorically to the Court that it is not true that 
Thctnaa Jefferson fully complied. His great biographer, indeed 
idolater, Beveridge — not his, but Marshal's biographer — 
would certainly love to record such a triumph as Jefferson 
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yielding to Marshal In this dispute, but 1 £ you look at pages 
518 to 522, Voluae 38o£ Beverage's life with Marshal, Beverege 
rather wistfully says that Jefferson never did comply and Marshal 
let the matter drop. 

What happened finally was this: the documentation can 
be found In Voluae 9 of Ford's writings of Thomas Jefferson'at 
pages 63 and 64. 

Ultimately Jefferson took the letter in question, he 
cut out certain passages of it, he sent the edited version of 
the letter to the Court with the certificate in which he said 
the emitted portions were, and X quote: "Passages entirely 

confidential given for my information in the discharge of my 
executive functions and which my duties and public interest 
forbid me to make public. I have therefore, given above a 
correct copy of those parts which X ought to permit to be made 
public." 

That is certainly not full compliance. Xt seems 
to me precisely what President Mixon is doing in this case and 
this goes squarely against the waiver arguaent. Jefferson pro- 
duced what he thought the public Interest allowed to be produced. 
He decided for himself what the public interest did not allow 
to be produced and he exercised that. 

One other historical instance at page 24, second 
footnote of the original brief of the Senate Cocmlttee, again 
citing Professor Berger’ a. article : 
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"President Jackson, for example, refused to pro- 
duce documents relating to alleged wrong-doing by former 
executive official but only on the ground that the 
Congressional Investigation was being conduted in camera 
thus depriving the Individual In question an opportunity 
for public vindication." 

1 happen to have before me the message of President 
Jackson, February 10, 1835, as appears In Richardson's Messages 
and Papers of Presidents, Voluae 31-32. There Is a three-page 
letter which appears In print. President Jackson first at some 
length says this is another demand for Information the Senate 
Is always making upon me that 1 think encroaches upon the 
constitutional powers of the Executive, their continued repetition 
encroaches upon me as representative and trustee of the Auer lean 
people, the painful duty of resisting to theutmost any further 
on the rights of t he Executive, and he said if you don't like 
the fact I am net giving you the papers what you ought to do la 
impeach me. Then after that lengthy discussion there are exactly 
two sentences In which he makes references to the fact that 
the p apers would be considered In executive session, but then 
he returns to his other reason. Besides compliance with the 
present resolution in all probability would subject the conduct 
end motives of the President in the case of Mr. Fltx to the 
review of t he Senate not sitting as judges on impeachment, 
etc., etc. 
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So the statement that Jackson refused compliance 
only on the ground the papers would be heard in camera Is simply 
a very distorted reading of President Jackson's statement. 

1 think that the historical practice has best as 
Professor Corwin described it in the passage 1 already averted 
to in page 3 of our brief. - X think that . the historical practice 
has been as President Trunan described it in his letter of 
November 12, 1953 when he refused to respond to the subpoena 
of the DnAmaricaa Activities Committee. Be said: In doing so 

I am carrying out the provisions of the Constitution of the 

•V"< “ _ 

United States and following ailong line of precedents commencing 

with George Washington himself In 1796. Since his day Presidents 

Jefferson, Monroe, Jackson, Tyler, Pope, Filmore, Buchanan, 

Lincoln, Grant, Hays, Cleveland, Theodore Roosevelt, Coolldge, 

Hoover, and Fra n klin D. Roosevelt have declined to respond to 

subpoenas for demands for information of various kinds for the 

Congress. He refers to the doctrine of separation of powers, 

and he said: the doctrine would be shattered and the President, 

contrary to our fundoaental theory of constitutional government 
■ • • ■+.**■. \ ' s - 
would become a mere arm of the Legislative Branch of government 

if he would feel during his term of office his every act might 

be 'subject to official inquiry and possible distortion through 

political purposes. 

That is the historical practice. The House of Repre- 
sentatives acquiesced in that. President Trunan refused to do 
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as Congress has acquiesced over and over again when Presidents 
have refused information, and we have given a nuober of Instances 
of those In our brief. We cited even to Senator Ervin aadto 
Senator McClellan acquiescing in Justice Fortas* view in his 
hearings that he cannot testify about conversations that he 
held with the President. 

There is a suggestion at page 20 of the reply memo 
that t he instances in which this has happened have not been 
instances in which possible criminal conduct was involved and 
this for some reason makes a difference. And 1 simply say this 
is not true. Without going over every example of a long line 
of examples we cite in the footnote at pages 52 to 54 of our 
brief President Monroe in 1825 refused to give information relative 
to charges of c rlminal conduct of a naval officer. President 
Jackson in the letter X just referred to involving Mr. Fits in 
1835 — it was possible criminal charges. President Tyler in 
1848. President Buchanan in I860, all involving charges of 
crime, charges which reached high in the Executive Department. 

President Truman himself In 1953 when he and Justice 
Clark refused to appear before the House tftv- American Activities 
Committee were being asked to testify about a charge that ttey, 
ihile they were President and Attorney General, had knowingly 
promoted a person they knew to be a Communist spy to a high and 
critical position in government. 
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X am certain the conduct of that would violate a great 
many statutes In the criminal code. So the precedent that a 
President can refuse to. produce material to Congress even though 
possible criminal conduct is 1 nvolved is, X think, perfectly 
well established. 

We have cited in our brief at pages SS several of the 
cases — MldWest Oil case; Inland Waterways case that Indicate 
on constitutional questions of this sort this historical practice 
is itself something of great Importance and we didn't cite in 
our brief what the other side has cited for a different point 
in their brief, the Pocket Vetoe case in 1929. Xt seemed to me 
to have a particularly lucid statement of the contx> ling principal 
That is at 279 O.S. 653, quotation at 688 and 689. The Court 
said: 

"The views we have expressed as to construction and 
effect of constitutional provision here in question 
are confirmed by the practical construction given 
to it by the President through a long course of 
years in which Congress has acquiesced. Long settled 
and established practice is a consideration of great 
weight in a proper interpretation of constitutional 
provisions of this character.” 

Hr. Chief Judge, we respectfully submit that in this 
case the Court ought honor the long established practice of 
Presidents acquiesced in by Congress over and over again rather 
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than being caught up in the spirit of Watergate and setting 
precedents that would be very damaging to the Presidency. 

THE COURT; Thank you. Hr. Wright. Mr. Dash, do you 
wish to reply? 

HR. DASH: Briefly, Tour Honor. 

X can't resist the reference that apparently we had 
cited Professor Berger but we have cited at least what he has 
written in articles. Hy friend has cited Professor Black as he 
has given statements to the New York Times and we hear now 
that he has seme hearsay information that Professor Bickel may 
have told Senator Ervin and me at a meeting and I suggested that 
kind of newspaper statements or hearsay statements of a professor 
that may have met with a Senator really is not precedent , and 
there is so much of his references to Professor Black’s New York 
Times statements that X just feel there really isn’t controlling. 

X should say in our reference to Professor Berger’s 
statement around Jefferson, we do not say on page 5 of our 
Motion for Summary judgment appendix that Jefferson fully 
complied. A proper and correct reading of what was said is that 
it is clear that he attempted to fully comply and that he did 
comply with the subpoena . 

So there was no statement that he fully complied. 

It was an attempt. 

Also, I think it is Important to start right off 
briefly in this reply that the historical background is a mixed 
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bag, and seme cases It is true there nay be sene criminality 
of same other people where they didn't comply. Other cases they 
did. X think it is armixed bag, 1 don't think we can rely on 
that. 

We have a unique situation here. Tour Honor. This is 
the first time in all these cases where the President himself 
may be involved. In fact we state and we d m't have any denial 
on the part of the President's counsel that a prima facie case 
has in fact been made out of presidential involvement. And in 
that situation there is no special presidential right to protect. 

We don't question the executive privilege powers of 
the President. All these issues and all these statements that 
Mr. Wright has talked about i n terms of presidents not wanting 
to give up their powers, X said we agree with all that, but 
' certainly this cannot exist, assertion of executive privilege 
where the President personally is involved. In that particular 
case he is using executive privilege as a shield for his self 
protection rather than protection of the presidency or executive 
privilege. 

Now reference has been made to Senator Gurney, and let 
me say this was the unanimous vote of the entire Senate to bring 
this suite for these tapes. Off-the-record statements to reporter 
by Senators X think are completely irrelevant. Senator Gurney 
received this brief and approved it at executive committee, he 
and all the Senators unanimously approved my being here today to 
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argue these positions before Tour Honor, or 1 wouldn't be here. 
They have the power to tell me not to cane here and they could 
withdraw their position. As recently as yesterday the Committee 
met and reaffirmed its position before this Committee, and again 
I suggest that references and off-the.cuff references by Senators 
as to do we need these tapes, really are to again dispel the view 
that without the tapes we just fall apart. Frankly, we need the 
tapes and let me really read the only statement that counts, 
and that is in the affidavit of Senator Ervin under oath, and 
X read his paragraph 2 of his affidavit: 

"Defendant Richard M. Nixon, President of the United 
States has refused to honor two subpoena duces tecua 
submitted to him by the Senate Select Committee 
that calls for production of evidence vital to the 
exercise of the Committee's function." • 

This is the Chairman of the Committee and before 
signing this he had the approval of the unanimous vote of the 
Committee, so X don't think there is, any question how the Senate 
Committee members feel, 

X suggest. Tour Honor, even though this may be some- 
what unusual, that it is a Congressional committee that is bringing 
this action against the Executive it doesn't change the issue 
on judiciability. Counsel for the President indicates that 
usually the cases we have cited have been. corporations or private 
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Individuals where these Issues have arisen. Frankly, It doesn't 
matter who brings the suite. 1 don't see why a Committee of 
the Congress cannot bring a suite to enforce its subpoenas for 
declaratory judgment If it Is a justiciable -^ssueicnAnd the 
question that Powell vs McCormack and David vs Soucie is the 
definition on a political question Is whether or not there is 
a ttextually* demonstrable commitment and here we say here there 
Is none, executive privilege is not a text uilly' demonstrable 
commitment to the President and since Tour Honor has ruled, 
and I think other courts have ruled, that is reviewed by the 
courts, why can't a committee come into court also as a porporatio 
president or anybody else. 

Again, he is confusing a political case perhaps with 
a political question. We suggest that is not so. 

He makes a reference again to our use of the Independent 
Brokers case as now being the rule in the Second Ciruit with 
regard to our use of the Administrative Procedures Act jurisdictii 
That in itself provides jurisdiction. And be indicates that ther< 
was no reference to the earlier cases. That of course, the fact 
that a later decision doesn't refer to earlier cases does not 
mean that its latest decision does not overrule those cases. 

But also what they said in that particular case 1 read directly: 
"We sustain the jurisdiction in the District Court on the ground 
this agency involvement constitutes agency action within the 
meaning of the APA, and alternatively by reference to the Court's 
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general equity jurisdiction. n So there wer two basis for juris-* 

diction. Surely there was another base. But as an alternative 

basis for jurisdiction they found that the APA is an 
* 

basis for jurisdiction. Therefore, I submit , Tour Honor, that 
it does. 

How, X had answered Tour Honor's question as to whether 

it was minority or majority view on 1331, whether it is a minor it; 

f 

view concerning the amount i n controvercy where you can't place 
a dollar amount on it and what X was conceding. Tour Honor, 
was it is from the minority view if you can't place a dollar 

mount then automatically the Court will treat in a constitutional 

-■••• i 

rights case as meeting the amount in controversy. But it is 1 
the majority view. Tour Honor, we cite the Spock case and sane 
other cases which say that you can consider where constitutional 
tights are Involved, you can consider them for the question of 
the amount in controversy. 

How just one or two other points that I think it 

: . . , '■'■'■■■ jv 

should be emphasised too that the question here of the exception 

to the Executive Privilege itule where criminality is involved hat 

r 

been deeply conceded by the President's counsel and he doesn't 
raise it. What he again argues and presses before this Court 
he says it is the Watergate atmosphere. 

X have to stress. Tour Honor, that again, the unanimou 
vote of the Senate was to create a Senate Select Committee on 
Presidential Campaign -Activities and the President's counsel,; 
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treats lightly the responsibility.’ of the mandate. There Is no 
exposure for exposure's sake. The President, even though he 
holds the highest executive position in the land, and deserves 
the highest respect of all An er leans, still is a citizen under 
the law and in the area of presidential campaign activities where 
he is a candidate for the presidency, he canes within the legis- 
lative jurisdiction of the Congress and it is in this particular 
area that we are investigating. And as 1 have indicated, where 
a prime facie case baa in fact been made out by a witness under 
oath before a committee of criminality of the President, then 
it is the responsibility cf our committee totake the facts 
and findings for perhaps drastic legislation and 1 don't see 
how the President's counsel can ignore that because the very 
heart and future of our democratic electoral process depends 
on whether or not there can be such a corruption of a electoral 
process as we have sera in the past; and therefore, it may call 
for the Committee to make such recommendations and the Committee 
can only make these recommendations if it finds these facts and 
it must pursue it as far as it can and it has the jurisdiction 
to do so. 

1 will not take the time of the Court to take on a 
number of other issues which were raised by Mr. Wright. X think 
all of these argunents have been fully presented to Tour Honor, 
have been fully briefed, and 1 think the matter is ripe for 
resolution, v " ' ' " f ' : 


34-966 O- 74 - pt. 1 - 63 
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We do ask Tour Honor to resolve these matters as 
quickly as can be even though we have filed an amicus in the 
Court of Appeals, the Court of Appeals cannot resolve our Issues 
of jurisdiction, and we d o present a different case because 
whereas the Special Prosecutor was not relying primarily as we 
do and directly on the involvement of the President himself 
because he has a particular problem in terms of how far he can 
go in terns of prosecution. The legislative process can look 
into that matter for determining what legislation it should draft 
even though it cannot obviously prosecute the President, and 
therefore we need the resolution of this case as early as possible 
even if the Court of Appeals has not yet resolved it. 

THE. COURT: The Court desires to consider this matter 

further before rendering a decision, and will therefore take 
the matter under advisement for the time being. 

Both counsel ought to be congratulated on the excellent 
presentations made this morning and in the written briefs. 

The Court deeply appreciates the assistance of counsel 
on both 8 ides. . _ 

If there is nothing further the Court will now adjourn. 

* * * (12:25 p.m.) 

CERTIFICATE 

It is certified t he foregoing is the official 
transcript of 

Official Reporter 
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IN THE UNITED STATES DISTRICT OOURI 
FOR THE DISTRICT OF COLUMBIA 


SENATE SELECT COMMITTEE ON PRESIDENTIAL 
CAMPAIGN ACTIVITIES, suing In Its own 
name and In the name of the United States, 

and 

SAM J. ERVIN, JR.; HOWARD H. BAKER, JR.; 
HERMAN R. TALMADGE; DANIEL K. INOUYE; 
JOSEPH M. MONTOYA; EDWARD J. GURNEY; 
and LOWELL P. WEICKER, JR., as United 
States Senators who are members of 
the Senate Select Committee on 
Presidential Campaign Activities, 

Plaintiffs, 

v. 

RICHARD M. NIKON, Individually and as 
President of the United States, 

Defendant , 
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] Civil Action No. 1593-73 
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ORDER 

This matter having come before the Court on plaintiffs' 
Motion for Summary Judgment, and the Court having considered the 
memoranda and arguments of counsel, and the Court having concluded 
for the reasons stated in the attached opinion that it 
Jurisdiction over this matter. It is by the Court this 
day of October, 1973, 

ORDERED that this action be, and the same hereby is, 
dismissed with prejudice. 
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IN THE UNITED STATES DISTRICT COURT 
TOR THE DISTRICT OF COLUMBIA 


SENATE SELECT COMMITTEE ON PRESIDENTIAL 
CAMPAIGN ACTIVITIES, suing in its own 
name and In the name of the United States, 

and 

SAM J. ERVIN, JR.; HOWARD H. BAKER, JR.; 
HERMAN E. TALMADGE; DANIEL K. INOUYE; 
JOSEPH M. MONTOYA; EDWARD J. GURNEY; and 
LOHELL P. WEICKER, JR., as United States 
Senators who are members of the Senate 
Select Committee on Presidential Campaign 
Activities, 

Plaintiffs, 

v. 

RICHARD M. NIKON, individually and as 
President of the United States, 

Defendant. 


OPINION 

The Court presently has before it a motion for summary 
judgment filed by plaintiffs. Plaintiffs ere the Senate Select 
Committee on Presidential Campaign Activities, established by 
Senate Resolution 60, 93rd Congress, 1st Session (1973), and the 
seven United States Senators who compose the Select Committee. 
Richard M. Nixon, President of the United States, is defendant. 

The action is styled "Complaint for declaratory judgment, mandatory 
injunction and mandamus." 

Facts concerning the origin of this action are not con- 
troverted. The Senate Select Committee on Presidential Campaign 

r 

Activities (Select Committee) became a duly authorized and con- 
stituted consult tee of the United States Senate on February 7, 

1973, "empowered to investigate and study 'illegal. Improper or 
unethical activities' in connection with the Presidential campaign 
and election of 1972 and to determine the necessity of new 
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° C T 1 ?, 


•***»£$, 
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legislation 'to safeguard the electoral process by which the 

_ 1 / 

President of the United States Is chosen."' In the course 

of Its investigatory procedures, the Select Committee heard one 

Alexander P. Butterfield, formerly a Deputy Assistant to the 

defendant. Mr. Butterfield testified that the President had 

electronically recorded conversations occurring in various of 

his offices during a period of time that included the campaign 

and election of 1972. This testimony was later confirmed by 

JJ 

Presidential counsel, J. Fred Buzhardt. 

Upon learning that among these recorded conferences 
were a series which they regarded as highly relevant to their 
investigation, plaintiffs commenced informal efforts to secure 
the pertinent tape recordings as well as various written documents. 
Plaintiffs were and remain convinced that the recorded account 
of these presidential conversations, together with written White 
House documents alluded to by witnesses at their hearings, would 
undoubtedly contain information having an important bearing on 
their investigation and would probably resolve critical conflicts 
in the testimony of several key witnesses. 

When informal attempts proved unsuccessful, the Select 
Committee directed two subpoenas duces tecum to the defendant 
President. Both were served on July 23, 1973, and together with 
proof of service, are attached as exhibits to the complaint herein. 

1 / "Statement of Material Facts as to which there 
is no Genuine Issue" filed by plaintiffs on August 29, 1973, at 
1. Counsel for the defendant President acknowledged in Court on 
October 4, 1973, that defendant takes no issue with plaintiffs’ 
statement. 

_2/ Id. at 2. 


2 
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The first required production of the tape recordings of five 
meetings which were in each instance attended by the defendant 
President and then White House counsel, John W. Dean, III* 

Other persons had also been present during some of these con- 
ferences. As noted in the subpoena, the meetings occurred on 
September 15, 1972, February 28, 1973, March 13, 1973, and 
March 21, 1973, with two meetings on the last mentioned date. 

The second subpoena sought documents and other materials "relating 
directly or indirectly to [an] attached list of [25] individuals 
and to their activities, participation, responsibilities or 
involvement in any alleged criminal acts related to the Presi- 
dential election of 1972." Defendant filed no objection to 
either subpoena or to service thereof, although in a subsequent 
filing counsel have characterized the second subpoena as 
oppressive. Defendant’s sole response consisted of a letter 
to Select Committee Chairman Senator Sam J. Ervin, Jr., ex- 
pressing the President's intention not to comply with the subpoenas 
and the reasons for his decision. The President's letter is 
also appended to the complaint herein as an exhibit. It is under- 
stood that although the subpoenaed tape recordings had previously 
been in the custody of others, at the time the subpoenas were 

issued, and at present, they are within the sole possession, 

_3/ 

custody and control of the defendant President. 

Plaintiffs next proceeded to file with the Court the 
present civil action. They deliberately chose not to attempt 
an adjudication of the matter by resort to a contempt proceeding 
under Title 2, U.S.C. $ 192, or via Congressional common- law 
powers which permit the Sergeant at Arms to forcibly secure 
attendance of the offending party. Either method, plaintiffs 

57 Id. at 3. 
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state, would here he Inappropriate and unseemly. On the day 
defendant filed his answer to the complaint, plaintiffs sub- 
mitted a motion for summary judgment. A response to the motion 
and other memoranda were subsequently filed, and the matter came 
on for oral argument on October 4, 1973. In their subsequent 
pleadings and at oral argument, plaintiffs have emphasized that 
portion of the complaint which seeks a declaratory judgment. 

It is argued that such judgment include the following statements: 

(1) That the two subpoenas were law- 
fully issued and served by plaintiffs and must 
be complied with by defendant President; 

(2) That defendant President may not refuse 
compliance on the basis of separation of powers, 
executive privilege. Presidential prerogative 

or otherwise; 

(3) That defendant President by his action 
to date has breached the confidentiality of the 
materials subpoenaed and waived any privilege 
that might have applied to them. 

The prayer for a mandatory injunction and/or relief by 
way of mandamus has been referred to the Court's discretion and 
otherwise Ignored by plaintiffs . 

The case presents a battery of Issues Including juris- 
diction, justiciability, invocation of the declaratory judgment 
statute, executive privilege, waiver of privilege, validity of 
the Select Committee's investigation, and authority of the Select 
Committee to subpoena and bring suit against the President. 
Because of its ruling, the Court has found it necessary to con- 
sider only one question, that being whether the Court has juris- 
diction to decide the case. The Court has concluded, for the 


4 
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reasons outlined below, that it lacks such jurisdiction, and the 
action is therefore dismissed with prejudice. 

I. 

The Court has recently decided another case involving 

_4/ 

some of the same tape recordings that are here at issue. As 
its caption indicates, that matter concerned a subpoena duces tecum 
issued to the President by a grand jury. It was there ruled that 
compliance with the subpoena could be judicially required as to 
unprivileged matter and that the Court was empowered to determine 
the applicability of any privilege. The case is presently the 
subject of appellate review. 

This present case, by contrast, is a civil complaint, 
and in such actions particularly, jurisdiction is a threshold 
issue. Some elementary principles perhaps need restating here. 

For the federal courts, jurisdiction is not automatic and cannot 
be presumed. Thus, the presumption in each instance is that a 
federal court lacks jurisdiction until it can be shown that a 
specific grant of Jurisdiction applies. Federal courts may 
exercise only that judicial power provided by the Constitution 
in Article 1X1 and conferred by Congress. All other judicial 
power or jurisdiction is reserved to the states. And although 
plaintiffs may urge otherwise, it seems settled that federal 
courts may assume only that portion of the Article III judicial 

_5/ 

power which Congress, by statute, entrusts to them. Simply 


4/ In Re Grand Jury Subpoena Duces Tecum Issued to 
Richard M. Nixon, etc., 360 F. Supp. 1 (D.D.C. 1973). 

5/ The Supreme Court and the Court of Appeals for 
this Circuit have affirmed that jurisdiction fails "if the cause 
is not one described by any jurisdictional statute." Powell v. 
McCormack, 395 U.S. 486, 512-513 (1969) citing Baker v. Carr, 

369 U.S. 186, 198-199 (1962). See also , Cary v. Curtis, 3 How. 
(continued to next page) 

- 5 - 
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stated. Congress may impart as much or as little of the judicial 
power as it deems appropriate and the Judiciary may not thereafter 
on its own motion recur to the Article III storehouse for addi- 
tional jurisdiction. When it comes to jurisdiction of the federal 
courts, truly, to paraphrase the scripture, the Congress giveth, 

J/ 

and the Congress taketh away. Finally, the principle is firmly 
established that jurisdictional requirements cannot be waived. 

II. 


Plaintiffs have cited four statutory bases any and 
all of which, according to their submission, grant jurisdiction 
here. Before proceeding to analyze these provisions, however, 
it should be noted that the Declaratory Judgment Act, 28 U.S.C. 

§§ 2201 and 2202, and Rule 57 of the Federal Rules of Civil Pro- 
cedure do not themselves confer jurisdiction. These statutes, 
as defendant points out, are procedural only and do not constitute 
the jurisdictional statute necessary to consideration of a specific 

JJ 

declaratory judgment action. 


5/ (continued) (44 U.S.) 236, 245 (1845) and United States 

Servicemen’s Fund v. Eastland, F.2d (No. 24,279 August 

30, 1973) (D.C. Cir. 1973). Reference to Article III, § 2 alone 
is Insufficient. 

For the contrary proposition plaintiffs cite six 
decisions: New York Times Co. v. U.S., 403 U.S. 713 (1971); 

Sanitary District of Chicago v. U.S., 266 U.S. 405 (1925); In 
Re Debs, 158 U.S. 564 (1895); U.S. v. Arlington County, 326 
F.2d 929 (4th Cir. 1964); U.S. v. Brand Jewelers, Inc., 318 
F. Supp. 1293 (S.D.N.Y. 1970); and U.S. v. Brittain, 319 F. 

Supp, 1058 (N.D. Ala. 1970). None of these cases, however, 
holds .that the government or anyone else may invoke jurisdiction 
of the federal courts without utilizing a specific jurisdictional 
statute. Each were initially brought by the United States and 
jurisdiction apparently invoked under 28 U.S.C. § 1345, or its 
predecessor, an independent statutory base applicable to the 
government . 

JJ Job i:21 (The Holy Bible) 

If See , Skelly Oil Co. v. Phillips Petroleum Co., 

339 U.S. 667, 671 (1950) and Aetna Life Ins. Co. v. Haworth, 

300 U.S. 227, 249 (1937). 


6 
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A 


One of the four statutory bases of jurisdiction cited 

by plaintiffs is 28 U.S.C. § 1345 which reads: 

§ 1345. United States as plaintiff 

Except as otherwise provided by Act of Congress, 
the district courts shall have original juris- 
diction of all civil actions, suits or proceed- 
ings commenced by the United States, or by any 
agency or officer thereof expressly authorized 
to sue by Act of Congress. 

Plaintiffs have disclaimed any attempt to classify themselves 

as an "agency or officer" within the meaning of this section. 

Rather they purport to bring suit in the name of the United 

States. Reference, however, to common practice and related 

statutory provisions belies the soundness of such a claim. 

Title 28 U.S.C. S 516, in language similar to that of & 1345, 

reserves to the Attorney General and Department of Justice 

authority to litigate as United States. 

§ 516. Conduct of Litigation reserved 
to Department of Justice 

Except as otherwise authorized by law, the 
conduct of litigation in which the United 
States, an agency, or officer thereof is 
a party, or is interested, and securing 
evidence therefor, is reserved to officers 
of the Department of Justice, under the 
direction of the Attorney General. 

While this section does not require a congressional litigant 

to be represented by the Justice Department, it does deny such 

a litigant the right to sue as the United States when jurisdiction 

_§/ 

derives from § 1345. The practice has never been otherwise 


8/ Cf . , Confiscation Cases, 7 Wall (74 U.S.) 454, 

457 (1868). It may be argued that Senate Resolution 262, 70th 
Congress, 1st Session (1928) permits the Select Committee to 
sue in the name of the United States here despite the provisions 
of S 516. Resolution 262 states in pertinent part: 

[A]ny committee of the Senate is hereby 
authorized to bring suit on behalf of and 
(continued to next page) 
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_ 9 / 

and the two cases cited by plaintiffs do not so hold. Section 
1345 is simply inapplicable here. 


87 (continued) 

in the name of the United States in any 
court of competent jurisdiction if the 
committee is of the opinion that the suit 
is necessary to the adequate performance of 
the powers invested in it or the duties 
Imposed upon it. . . . 

It occurs to the Court that there are at least three responses 
which answer this claim. First, insofar as the Senate Resolution 
is inconsistent with the provisions of § 516, it would appear 
that the statute* enacted by both Houses of Congress, should 
control over the Resolution of one House. Second, any exception 
to S 516 must be one "authorized by law." Although the question 
has never been specifically litigated, it seems apparent that 
"law" in S 516 would not include a legislative action of the 
sort represented by S. Res. 262. The term "law" does not normally 
encompass within its definition "resolution," and all recognized 
exceptions to S 516, such as 10 U.S.C. § 1037, are statute laws 
enacted by both Houses. In addition, the Supreme Court has hinted 
that authorization of legislative committees to sue as the United 
States under § 1345 may require a specific statutory enactment. 

The Court in Reed v. County Commissioners, 277 U.S. 376 (1928), 
did not reach the question of whether a Senate committee could 
act as the United States under 28 U.S.C. § 41 (predecessor to 
28 U.S.C. § 1345), because " even if it be assumed that the 
Senate alone may give that authority, " it had not even attempted 
to do so. 277 U.S. at 388 (emphasis added) . 

Third, and most importantly, the language and historical 
setting of S. Res. 262 exact the conclusion that it was intended, 
not to confer jurisdiction, but to ensure standing in lawsuits. 
Both parties agree that the Senate adopted S. Res. 262 in response 
to the Supreme Court decision in Reed . As just noted, the Reed 
Court did not reach the issue of statutory jurisdiction because 
it found that the Senate Special Committee lacked standing. 277 
U.S. at 388. S. Res. 262 was intended to correct that defect, 
and thus it authorized committees to sue "in any court of com- 
petent jurisdiction." This language traditionally means courts 
that already have jurisdiction, that are presently competent to 
consider the case, pursuant to some Independent statutory pro- 
vision. It does not itself serve to bestow jurisdiction. 

9/ Plaintiffs cited In Re Hearings by the Committee 
on Banking and Currency, 245 F.2d 667 (7th Cir. 1957) and In Re 
Hearings by the Committee on Banking and Currency, 19 F.R.D. 410 
(N.D. 111. 1956). 
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B 


A second statute called to the Court's attention is 

28 U.S.C. $ 1361. That statute provides: 

§ 1361. Action to compel an officer of the 
United States to perform his duty. 

The district courts shall have original juris- 
diction of any action in the nature of a 
mandamus to compel an officer or employee 
of the United States or any agency thereof 
to perform a duty owed to the plaintiff. 

In attempting to meet the terms of § 1361, plaintiffs 

impute to the defendant President a "legal duty to respond to 

and to comply with • . . [Select Committee] subpoenas." As 

defendant indicates, however, the traditional criteria for man- 

10 / 

damns proceedings apply here and only a "ministerial, plainly 
defined and peremptory" duty may properly be the subject of such 
proceedings . 

Before such a writ may issue, it must 
appear that the claim is clear and certain 
and the duty of the officer involved must 
be ministerial, plainly defined, and 
peremptory. Huddleston v. Dwyer , 10 
Cir. 145 F.2d 311. The duty sought to 
be exercised must be a positive command 
and so plainly prescribed as to be free 
from doubt. Wilbur v. United States ex 
rel, Kadrie , 281 U.S. 206, 50 S.Ct. 320, 

74 L.Ed. 809. 11/ 

These criteria have not been satisfied. 

After reading cases that have considered applications 
for mandamus, the Court cannot in good conscience hold that any 
duty defendant may have as President Is "plainly defined and 


107 See, Senate Report No. 1992, 87th Cong., 2nd 
Seas. pp. 2-4 (1962). 28 U.S.C. § 1361 did not create a new or 

distinct cause of action. 

V 

11/ Prairie Band of Potawatomie Tribe of Indians v. 
Udall, 355 F.2d 364, 367 (10th Cir.) cert , denied 385 U.S. 831 
(1966) . 
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peremptory" as that phrase has been Interpreted. Mandamus 
properly Issues to enforce such duties as that of a government 
officer to issue a driver's or marriage license when all licens- 
ing requirements are met or that of a military official to con- 
fer an honorable discharge where the law so provides. In every 
case, official duties are involved. No analogous obligation 
appears here. Regardless of whatever duty the President may 
owe the Select Committee as a citizen with evidence in his 
possession, it is not "free from doubt" that his official 
responsibilities require compliance. There is nothing in the 

Constitution, for example, that makes it an official duty of 

13/ 

Presidents to comply with Congressional subpoenas. 

A fair reading of $ 1361 cannot sustain jurisdiction 

here. 


I 2 / See e.g. . Harmon v. Brucker, 355 U.S. 579 (1958); 
McGaw v. Farrow, 472 F.2d 952 (4th Cir. 1973); Spock v. David, 

467 F.2d 1047 (3rd Cir. 1972); United States v. Walker, 409 F.2d 
477 (9th Cir. 1969); Greffanti v. Hershey, 296 F. Supp. 553 (S.D. 
N.Y. 1969); Switzerland Co. v. Udall, 225 F. Supp. 812 (W.D.N.C. 
1964) aff'd . 337 F.2d 56 (4th Cir. 1964) cert , denied 380 U.S. 

914 (1965). 

13/ Plaintiffs misread the prior opinion of this Court 
when they think they find a declaration therein that Presidents 
have a duty, ministerial in nature, to comply with subpoenas. 

The Court rather stated that defendant's obligation to produce 
unprivileged evidence was "more akin to a ministerial duty" than 
to a discretionary one, " if indeed it Concerns official duties 
at all ." In Re Grand Jury Subpoena Duces Tecum Issued to Richard 
M. Nixon, etc., 360 F. Supp. 1, 8 n.21 (D.D.C. 1973). (emphasis 
added). In sustaining the Court's position in that case, the 
Court of Appeals for this Circuit characterized the responsibility 
of the President to produce evidence as one of the "routine legal 
obligations that confine all citizens." Nixon v. Sirica, ___ 

F. 2d (No. 73-1962 October 12, 1973) (D.C. Cir. 1973), at 

page 18 slip opinion. 
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c 


As a third statutory basis of jurisdiction, plaintiffs 

cite the Administrative Procedure Act, 5 U.S.C. §§ 701-706. 

There is some question whether the President is an "agency" for 

14/ 15/ 

purposes of the Act, whether "agency action" is involved here. 


147 Plaintiffs cite Amalgamated Meat Cutters & Butcher 
Workmen v. Connally, 337 F. Supp. 737 (D.D.C. 1971), the decision 
of a three judge court. written by Circuit Judge Leventhal, as 
definitively establishing that the President is an "agency" for 
purposes of the statute. As the Court reads that decision, how- 
ever, and as defendant suggests, that issue was specifically left 
open. The opinion does include the following statement cited by 
plaintiffs: 

The leading students of the APA, whose 
analyses are often cited by the Supreme Court, 
and who on some matters are in conflict with 
each other, seem to be in agreement that 
the term "agency" in the APA includes the 
President — a conclusion fortified by the 
care taken to make express exclusion of 
"Congress" and "the Courts." 337 F. Supp. 
at 761 (footnote omitted) . 

Nevertheless, in the next sentence the court writes: 

But we need not consider whether an action 
for judicial review can be brought against 
the President eo nomine . 337 F. Supp. at 
761. 

The Court of Appeals in this Circuit has also left open this 
question. See , Soucie v. David, 448 F.2d 1967, 1073 n.17 (D.C. 

Cir. 1971). Defendant further notes, "it is hard to imagine that 
a statute that excludes from its operations even the governments 
of the territories and the Mayor of the District of Columbia 
should be held to have included, in its bland and neutral language , 
the President of the United States." Brief in Opposition at 33 
n. 7. 

15 / "Agency action" is defined by the statute as "the 
whole or a part of any agency rule, order, license, sanction, 
relief or the equivalent or denial thereof, or the failure to 
act." 5 U.S.C. § 551 (13). Plaintiffs cite this language as 
aptly describing "the President’s failure to turn over the evidence 
which the Committee has demanded. **/ " " **/ In fact, the 

term ’adjudication’ as defined by the APA, could well apply to 
the President’s action. See 5 U.S.C. § 551 (6 and 7)." Reply 
Memorandum at 18. Defendant interprets the same definition as 
applicable only to the "rule-making" and "formulation of orders" 
functions of agencies, categories into which his actions do not 
fall. Brief in Opposition at 33, 34. 
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and whether plaintiffs have suffered a "legal wrong" within the 

16/ 

meaning of these provisions. A final resolution of these pro- 
blems, however, is unnecessary here since the rule in this Cir- 
cuit precludes use of this Act altogether as an independent basis 
17/ 

of jurisdiction. The Administrative Procedure Act does not 
confer jurisdiction where an action is not otherwise cognizable 
by the federal courts. Plaintiffs have urged that although this 
was once the rule in the District of Columbia, the Independent ■ 
Broker-Dealers' Trade Association v. SEC case at 442 F.2d 132 
(D.C. Cir. 1971), cert , denied 404 U.S. 828 (1972) has effectively 
overruled the earlier position. The Court does not so read 


16/ 5 U.S.C. § 702 provides: 

A person suffering legal wrong because 
of agency action or adversely affected or 
aggrieved by agency ■ action within the mean- 
ing of a relevant statute, is entitled to 
judicial review thereof. 

The plaintiffs claim a legal right of the Committee to have its 
lawful subpoenas obeyed by the President and cite principally 
Watkins v. O.S., 354 D.S. 178 (1957) and McGrain v. Daugherty, 

273 D.S. 135 (1927). Supplemental Memorandum at 27; Reply Memo- 
randum at 18, 19. Defendant maintains that although plaintiffs 
may have cited an adverse effect, they have not pointed to an 
illegal effect recognized by law. He cites Senate Report No. 

752, 79th Congress, 1st Session (1945) at 26, and Kansas City 
Power 4 Light Co. v. McKay, 225 F.2d 924 (D.C. Cir.) cert , denied 
350 D.S. 884 (1955). Brief in Opposition at 34. 

17/ See Pan American World Airways, Inc. v. CAB, 392 
F.2d 483, 494 (D.C. Cir. 1968); Kansas City Power & Light Co. v. 
McKay, 225 F.2d 924, 932-933 (D.C. Cir.) cert , denied 350 D.S. 

884 (1955); Almour v. Pace, 193 F.2d 699, 701 n. 5 (D.C. Cir. 1951) 
Such is the rule in other circuits as well. See , e.g. , Arizona 
State Dept, of Public Welfare v. Dept, of Health, Education and 
Welfare, 449 F.2d 456, 464 (9th Cir. 1971), cert , denied 405 D.S. 
919 (1972); Zimmerman v. United States Government, 422 F.2d 326, 
330-331 (3rd Cir.), cert , denied 399 U.S. 911 <1970); Twin Cities 
Chippewa Tribal Council v. Minnesota Chippewa Tribe, 370 F.2d 529, 
532 (8th Cir. 1967); Chournos v. United States, 335 F.2d 918, 919 
(10th Cir. 1964); Local 542, International Union of Operating 
Engineers v. NLRB, 328 F.2d 850, 854 (3rd Cir.), cert , denied 
379 D.S. 826 (1964); Ove Gustavsson Contracting Co. v. Floete, 

278 F.2d 912, 914 (2d Cir.), cert , denied 364 D.S. 894 (1960). 
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Independent Broker-Dealers . Plaintiffs there enjoyed an inde- 
pendent basis for jurisdiction in 28 U.S.C, § 1331, and the 
ruling concerned not whether the APA itself affords jurisdiction 
but whether the SEC’s informal act was reviewable and whether 
any such review might be had in the District Court. The Court 
held that an SEC letter to the 'New York Stock Exchange request- 
ing that the Exchange prohibit "customer-directed give-ups" 
constituted judicially reviewable "agency action." The Court 
agrees with defendant’s counsel that it is hardly probable the 
Court of Appeals would overrule its prior decisions without any 
reference to them. 

The Court concludes that the Administrative Procedure 
Act cannot serve to grant jurisdiction here. 


D 


Plaintiffs have placed principal reliance for purposes 
of jurisdiction on 28 U.S.C. § 1331. That statute, often termed 
the "federal question" jurisdiction statute, provides in pertinent 
part as follows: 

§ 1331. Federal question; amount in 
controversy; costs 

(a) The district courts shall have original 
jurisdiction of all civil actions wherein 
the matter in controversy exceeds the sum 
or value of $10,000 exclusive of interest 
and costs, and arises under the Constitution, 
laws or treaties of the United States. 

Unlike the statutes heretofore discussed, this provision includes 

a monetary sum or value as an incident of jurisdiction, the 

$10,000 jurisdictional amount. Although the amount has varied 

over the years, defendant is correct in his assertion that whatever 
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ii/ 

the sum, it is a jurisdictional prerequisite. The satisfaction 
of a minimum amount-in-controversy is not a technicality; it is 
a requirement imposed by Congress which the courts may not dispense 
with at their pleasure . 

While some decisions have held to the contrary, most 
notably Spock v. David , 469 F.2d 1047 (3rd Cir. 1972), it is the 
near-universal view that a right or matter in controversy must be 
capable of valuation in dollars and cents to sustain jurisdiction 

19 / 

under § 1331. To the Court, this constitutes not only the 

majority but the more realistic analysis of the amount -in-controversy 

requirement. Where it desires to award jurisdiction over cases 

involving important rights without regard to a monetary valuation, 

the Congress is capable of excluding such restrictions; witness, 

for example, the civil rights and elective franchise statute at 

28 U.S.C. § 1343. Thus, where Congress has required a jurisdictional 

sum, it would seem unwarranted for a court to presume that the 

20 / 

limitation was unintentional. 

The question therefore become whether a quantifiable 
amount-in-controversy, of sufficient value to satisfy the statutory 


18/ See , e.g. , Holt v. Indiana Mfg. Co,, 176 U.S. 68 
(1900) and U.S. v. Sayward, 160 U.S. 493 (1895). 

19/ See , e.g. , Barry v. Mercein, 5 How. (46 U.S.) 103 
(1847); McGaw v. Farrow, 472 F.2d 952 (4th Cir. 1973); Kheel v. 
Port of New York Authority, 457 F.2d 46 (2nd Cir. 1972); Goldsmith 
v. Sutherland, 426 F.2d 1395 (6th Cir.) cert , denied 400 U.S. 960 
(1970); Rosado v, Wyman, 414 F.2d 170 (2nd Cir. 1969) , reversed on 
other grounds 397 U.S. 397 (1970); Rapoport v. Rapoport, 416 F.2d 
41 (9th Cir. 1969) cert , denied 397 U.S. 915 (1970); Giancana v. 
Johnson, 335 F.2d 366 (7th Cir. 1964) cert, denied 379 U.S. 1001 
(1965). 

20 / Defendant states that Congress has had before it 
several times legislation "rewriting the statute to remove the 
amount in controversy requirement in cases in which constitutional 
rights are asserted against federal officers," but has each time 
failed to enact it. Brief in Opposition at 25. 
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minimum, exists here. The parties agree, and It is well settled 
that in determining the amount-in-controversy, reference to either 
party's situation is appropriate. Where the case is worth at 
least $10,000 to the defendant, the requirement is satisfied 
just as fully as where a plaintiff can demonstrate the $10,000 
value or sum. 

Computations measure the "value of the object" of the 
suit, Mississippi & Missouri R.R. Co. v. Ward , 2 Black (67 U.S.) 

485 (1862), that is the monetary value of objects at issue or 
direct monetary impact of an adjudication. The object here could 
be described as either the tapes and documents themselves or as 
access to the Information contained therein. Since intrinsically, 
the tape recordings and documents do not approach a $10,000 value, 
we look instead to the value of a disposition either granting or 
denying the declaratory judgment and other relief sought. 

Plaintiffs suggest several possible analyses by which 
existence of the required minimum value may be established. It 
appears to the Court, however, that none of these proposals suffice. 
First, in an affidavit of the Select Committee Chairman appended 
to their Supplemental Memorandum, plaintiffs calculate the expenses 
they will incur if compelled to secure from other sources the infor- 
mation contained in the subpoenaed materials. Though the Court does 
not dispute this assessment, it nevertheless cannot accept such 
indirect costs as the amount-in-controversy. Alternative means of 
achieving the object of a suit or collateral results of a judgment 

are not properly considered in computing the jurisdictional minimum 

21 / 

under § 1331. The cost of added Committee work to ferret out 


21/ See , e.g. , Healy v. Ratta, 292 U.S. 263 (1934); 

Lion Bonding & Surety Co. v. Karatz, 262 U.S. 77 (1923); Town of 
Elgin v, Marshall, 106 U.S. 578 (1882); Quinalt Tribe of Indians v, 
Gallagher, 368 F.2d 648 (9th Cir. 1966) cert , denied 387 U.S. 907 
(1967) . (footnote continued to next page) 


15 




995 


the desired information is quite clearly the cost of an alterna- 
tive procedure. Nor is the Select Committee’s appropriation of 

a valid measure. The decision in Williams v, Phillips , F. 

Supp. (D.D.C. 1973, C.A. No. 490-73), the only authority 

cited for this proposition, contains no such holding. Plaintiffs 
have not attempted to quantify the direct impace of a judicial 
decision, and indeed, it appears to the Court that such an 
appraisal is impossible from either party’s viewpoint. 

Second is a suggestion that the rights and responsibilities 
of legislators exceed the $10,000 minimum. The restriction to a 
dollars and cents evaluation of the matter in controversy, however, 
logically precludes an assumption that the value of such a right 

can satisfy § 1331. The value of the right or duty must be 

22 / 

quantifiable. There must be some financial gain or loss 


21/ (continued) 

For the contrary proposition plaintiffs cite Petroleum 
Exploration Co. v. Public Service Commission, 304 U.S. 209 (1938); 
Bitterman v. Louisville & Nashville R.R., 207 U.S. 205, 224-25 
(1907); and Federated Mutual Implement & Hardware Ins. Co. v. 
Steinherder, 268 F.2d 734 (8th Cir. 1959). In each of these in- 
stances, however, parties stood to suffer monetary losses in ex- 
cess of the jurisdictional amount as the direct result of a judgment. 
In Petroleum Exploration it was the expense a Maine corporation 
would incur if forced to appear and give information pursuant to 
an order of the Kentucky Public Service Commission. In Bitterman , 
it was a railroad’s financial loss if ticket sales by brokers were 
not enjoined. The Federated Mutual case concerned losses that would 
befall an Insurance company if a former sales agent were not re- 
strained from competing in the insurance business for two years. 

22/ Plaintiffs urge that Kennedy v. Sampson, (D.D.C. , 

C.A. 1583-72, August 16, 1973) and Holt zman v. Richardson (E.D.N.Y., 

73-C-537, July 25, 1973) reversed F.2d (2nd Cir. 1973) 

found that the constitutional rights and duties of legislators 
met the monetary requirement of § 1331. This conclusion, however, 
seems inaccurate, Kennedy did not discuss jurisdiction but was 
apparently a § 1361 case (performance of a ministerial duty) . 

In Holtaman , the object of the controversy from defendants’ view- 
point (bombing in Cambodia) far exceeded the $10,000 jurisdictional 
sum. As plaintiffs note, a court in this district has apparently 
ruled that the inherent value of a constitutional right to vote 
"must be equal to any amount set for jurisdictional purposes.” 

(continued to next page) 
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associated directly with sustaining, rejecting or declaring the 
right. The Supreme Court has only recently reminded us that in 
suits against federal officials under S 1331, "it is necessary to 
satisfy the amount-in-controversy requirement for federal juris- 
diction." Lynch v. Household Finance Corn. . 405 U.S. 538, 547 
(1972). Any direct financial consequence to rights or duties Is 
not apparent In this case. 

Finally, regarding value from defendant's viewpoint, 
the Court cannot find any basis on which to assign a dollar value 
to the matter In controversy. Just as the constitutional obliga- 
tions of legislators, defendant's interest, whatever it may be 
termed, la Incapable of such an appraisal. Each of plaintiff's 
assertions, then, regarding the amount-in-controversy are legally 
Inadequate, and finding no possible valuation of the matter which 
satisfies the $10,000 minimum, the Court cannot assert jurisdic- 
tion by virtue of 5 1331. 

No jurisdictional statute known to the Court, including 
the four which plaintiffs name, warrants an assumption of juris- 
diction, and the Court is therefore left with no alternative 
here but to dismiss the action. 


22/ (continued) West End Neighborhood Corporation v. 
Stans, 312 F. Supp. 1066, 1068 (D.D.C. 1970). This Court, however, 
cannot justify a conclusion that the Stans decision represents the 
law in this or any Circuit with the possible exception of the Third, 
and accordingly, with due respect, cannot regard that precedent. 

To say that constitutional rights are incapable of a 
monetary assessment is not to say that they are petty or worthless. 
All persons realise, or should realize, that their value is unsur- 
passed. Such value, however, is simply not the type intended to 
satisfy the monetary restrictions of S 1331. Other statutes may 
grant jurisdiction in some of these cases, but 5 1331 does not, 
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m. 


Because of its conclusion and disposition, the Court 
does not reach the problem of justiciability or the merits of 
the case. Any comment on these matters therefore is inappropriate, 
and the Court does not proffer its views. 

The Court has here been requested to invoke a jurisdic- 
tion which only Congress can grant but which Congress has heretofore 
withheld. Whether such jurisdiction ought to be conferred is the 
prerogative of the Congress. Plaintiffs, of course, are free to 
pursue whatever remedy they now deem appropriate, but the Court 
cannot, consistent with law and the constitutional principles that 
reserve to Congress the conferral of jurisdiction, validate the 
present course. 



October 17, 1973 
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IN THE UNITED STATES DioTRICT COURT 
FOR THE DISTRICT OF COLUMBIA] 






FILED 


SENATE SELECT COMMITTEE 

ON 

PRESIDENTIAL 

) 


OCT X 9 1373 

CAMPAIGN ACTIVITIES, et 

al 


) 





Plaintiffs 

) 


JAMES F. DAVSY 




) 

) 

) 


CLERK 

V. 



Civil Action 




) 

) 

) 

No. 

1593-73 

RICHARD M. NIXON, 





individually and as President of the 

) 



United States 



) 





Defendant 

) 



NOTICE 

OF APPEAL 





Notice is hereby given that the above named plaintiffs 
hereby appeal to the United States Court of Appeals for the 
District of Columbia from this Court's Order of October 17, 
1973, that ''denied plaintiffs' Motion for Summary Judgment 


and dismissed this action with prejud 


October 19. 1973 



Samuel Dash 
Chief Counsel 

Senate Select Committee on 
Presidential Campaign Activities 
United States Senate 
Washington, D.C. 20510 
(202) 225-0531 
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c. 


THE UNITED STATES COURT OF APPEALS FOH 
THE DISTRICT OF COLUMBIA CIRCUIT 


RECEIVED 

OCT 2 3 1973 

CLERK OF THE UNITED 
STATES COW OF APPEALS 


SENATE SELECT COMMITTEE ON PRESIDENTIAL 
CAMPAIGN ACTIVITIES, suing in its own 
name and in the name of the UNITED 
STATES, 


and 


SAM J. ERVIN, JR., HOWARD H. BAKER, JR., 
HERMAN E. TALMADGE, DANIEL K. INOUYE, 
JOSEPH M. MONTOYA, EDWARD J. GURNEY, 
and LOWELL P. WEICKER, JR., as United 
States Senators who are members of 
the Senate Select Committee on 
Presidential Campaign Activities 

Appellants 


RICHARD M. NIXON, individually and as 
President of the United States 

Appellee 


No. 1593-?3 


MOTION FOR EXPEDITED BRIEFING AND ARGUMENT SCHEDULE AND 
SUGGESTION FOR HEARING EN BANC 

Appellants hereby move this Court to set an expedited 
briefing and argument schedule as follows: 

(1) The parties, on Monday, October 29, 1973, shall 
file in this Court the briefs filed in this case in the 
District Court plus any supplemental briefs they desire 
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that take into account the ruling of the District Court 
in this cause and this Court's opinion of October 12, 
1973* in Nos. 73-1962, 73-1967, and 73-1989 (the Special 
Prosecutor cases). 

(2) Argument shall be held on all issues in the 
present litigation on Friday, November 2, 1973. 

Appellants also respectfully suggest that the hearing in 
this matter be en banc . Our position in these regards is 
explained below. 


The basic facts in this case (with an important 
exception noted below) are well-known and thus need be 
presented only in outline form. On July 16, 1973* 

Alexander P. Butterfield, a former Deputy Assistant to 
the President, testified before the Select Committee 
that certain Presidential conversations had been recorded 
by electronic means. On July 23, after its informal efforts 
to secure the tape recordings of certain Presidential 
conversations and other materials relevant to its 
investigations had failed, the Select Committee served 
subpenas upon appellee President that called for recordings 
of five conversations between him and Jchn Wesley Dean III, 
and that also sought certain other materials relating to 
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alleged criminal activities connected *fith the 1972 
presidential campaign and election. Upon the failure 
of the President to honor these subpenas, the appellants, 
on August 9 , instituted this suit and, subsequently, on 
August 29, filed a motion for summary judgment. This 
motion was denied by the District Court on October 17 
and the case dismissed for lack of jurisdiction. On 
October 19, appellants filed their notice of appeal and 
docketed the record below in this Court.^/ 


"*/ "While this is not the place to argue the jurisdictional 
issues in depth, we do note that Judge Sirica's extraordinary 
rilling that a Senate Committee and its members have no 
right to come into the Courts of the United States on 
these matters of great national importance simply will not 
withstand analysis. For example, the District Court's 
ruling (slip opinion pp. 16 , 17) that constitutional 
rights (here the rights of senators to investigate and 
legislate) cannot be valued for jurisdictional amount 
purposes is clearly contrary to prevailing law. E.g., 

Giles v. Harris, 189 U.S. 475, 485 (1902) (Holmes, J.)j 
Spock v. David, 469 F.2d 1047, 1052 (3rd Cir. 1972); 

Williams v. Phillips, F. Supp. (D.D.C. 1973> 

No. 490-73); Fifth Ave. Peace Parade Committee v. Hoover, 

327 F. Supp. 238, 241-42 (S.D.N.Y. 1971); West End 
Neighborhood Corp. v. Stans, 312 F. Supp. 10 66 , 1068 
(D.D.C. 1971). To give another illustration, the 
holding (slip opinionpp. 11-13) that the Administrative 
Procedure Act, 5 U.S.C. §§ 701-706, does not provide 
an independent jurisdictional basis is contrary to this 
Court's opinion in Independent Broker-Dealers Trade 
Association v. SEC. 142 U.S. App. D. C. 383 , 442 F.2d 
132, cert denied 4o4 U.S. 828 (L972)j see also Rettinger v. 

FTC, 392 F.2d 454 (2d Cir. 1968 ); Citizens Committee for 
Hudson Valley v. Volpe, 425 F.2d 97 (2d Cir.) cert denied 
400 U.S. 949 (1970); Abbot Laboratories v. Gardner, 387 
U.S. 136 (1967); Rusk v. Cort, 369 U.S. 367 (1962). 
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There has been some confusion in the press as to 
the results of a meeting of October 19 among the President, 
two of his counsel, and Senators Ervin and Baker of the 
Select Committee. It has been suggested in the press 
that a "compromise" of this lawsuit was reached whereby 
appellants would forego this litigation in exchange for 
"summaries" of certain tapes. This is not correct. While 
the President has unilaterally offered the Committee 
"summaries" of certain tape recordings, there was no ten- 
tative commitment by Senators Ervin and Baker that, as a 
quid pro quo , this lawsuit would be withdrawn. To the 

contrary, it was understood that the Committee could pursue 

1 / 

its lawsuit. Senator Ervin, the Committee's Chairman, 
has instructed counsel to file this motion for expedition 
and otherwise to proceed with this appeal. 

We need hardly stress that this case is of great moment 
to the nation. The President is withholding materials that 
appellants urgently and vitally need to fulfill their legi- 
timate legislative functions. The public Interest in production 
of the subpenaed materials to the Committee is now signifi- 
cantly escalated after the dramatic events of this past 
weekend that saw the Special Prosecutor and the Deputy Attorney 
General fired and the Attorney General 

J7 There is, moreover, apparently a dispute as to the character 
of the documentation offered by the President. 
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resign.^y 

Prom the beginnings of this suit we have sought 
prompt resolution of this controversy and urged expedition 
in its handling — a request that has in part been 
honored by appellee and the Court below.**/ The necessity 
for expedition becomes more apparent as each day passes. 

The Committee, pursuant to its establishing resolution, *** 
must complete its task by February 28, 197^- Thus the 
Committee must not only finish its hearings by February 28 
but also, by that date, must submit its final report, 
including its legislative recommendations for safeguarding 
the processes by which this nation elects its President. 
Because of these time pressures, we anticipate that the 
Committee's hearings will be concluded in a few weeks. 

If the materials subpenaed are to be fully considered by 
the Committee, they must be promptly made available. 
Moreover, the unfortunate firing of the Special Prosecutor 
has served to deepen the crisis of confidence in this 


*/ It remains to be seen whether these events have 
frustrated this Court's ruling in the Special Prosecutor's 
cases, but no executive dismissals could rob a ruling 
in favor of the Committee of its effectiveness for the 
Congress is an equal branch of government not controlled 
by executive fiat. 

**/ For example, we moved the District Court to shorten the 
Time for answer from 60 to 20 days, a result the appellee 
subsequently agreed to by stipulation. 

***/ Senate Resolution 60, 93rd Congress, 1st session (1973) 
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country, thus making all the more urgent a ruling in this 
case that would assist in exposing all aspects of the 
Watergate affair to public view. 

It is these considerations that have led us to 
request the expedited schedule set forth above. Because 
all Issues in this case were fully briefed in the District 
Court, we suggest.jln the interest of time, that the briefs 
below be filed in this Court on next Monday together with 
any supplemental briefs the parties may desire to submit 
discussing Judge Sirica's ruling or this Court's decision 
in the Special Prosecutor's cases. We also request that 
the Court, at this juncture, hear and determine all issues , 
jurisdictional and otherwise, in this case.f/ If this 
course is not followed, it may be impossible finally to 
resolve this case before the Committee's mandate expires 
in February, 

We respectfully submit that the suggested course 
imposes no undue hardship on the parties or the Court. 

There are no factual issues in this case, the appellee 
haying failed to dispute any of the assertions set forth 

f/ Our appeal from the District Court's dismissal of this 
action with prejudice brings all issues in the litigation 
before this Court. It is not unusual for an Appellate 
Court, where considerations of judicial economy or other 
public interest demand, to decide other issues than those 
directly ruled on by a lower court. E.g. NRDC v. Morton 
148 U.S. App.fl.C. 5, 10-11, 458 F.2d 827, 832-33 (1972). 
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Ln our Statement Of Material Facts As To Which There Is 
Jo Genuine Issue. The issues are thus ones of law that 
lave been extensively briefed in the Court below, many of 
which were not reached by Judge Sirica and do not 

need to be briefed again. Moreover, because of the 
Special Prosecutor's cases, this Court is quite familiar 
with certain of the important issues in our cause and, 
in fact, has already resolved a number of them. We are 
prepared to file a supplemental brief regarding Judge 
Sirica's opinion and this Court's ruling in the Special 
Prosecutor's cases on next Monday and are confident that 
the President's counsel, who have shown capacity for 
expedition in the past, can do likewise.^/ We submit 
that the public'sneed to get the Watergate matter behind 
it once and for all — a need the President himself has 
emphasized — fully justifies whatever burden this 
expedited briefing and argument schedule may present. 

37 This Court required expedition in the Special 
Prosecutor's cases and appellee's counsel were able 
to meet the schedule established. 
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Finally, we suggest that this matter, as were the 
Special Prosecutor's cases, be heard en banc . It is only- 
appropriate that a matter of such momentous import to 
the executive, the Congress, and the nation be considered 


by the entire bench. 


submitted. 


e^Sectfjj^y 


- yy '/££<■ 

&Slei Dash 
Chief Counsel 


Fred D. Thompson 
Minority Counsel 

Rufus Edmisten 
Deputy Counsel 

James Hamilton 
Assistant Chief Counsel 


Richard B. Stewart 
Special Counsel 


Sherman Cohn 
Eugene Gressman 
Jerome A. Barron 
Washington, D. C. 

Of Counsel 

Arthur S. Miller 
Chief Consultant 

to the Select Committee 
Of Counsel 


Ronald D. Rotunda 
Assistant Counsel 

Donald S. Burris 
Assistant Counsel 

William T. May ton 
Assistant Counsel 


United States Senate 
Washington, D. C. 20510 
Telephone Number 225-0531 


Attorneys for Appellants 
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THE UNITED STATES COURT OF APPEALS FOR 
THE DISTRICT OF COLUMBIA CIRCUIT 


ENATE SELECT COMMITTEE ON PRESIDENTIAL 
CAMPAIGN ACTIVITIES, suing in its own 
name and in the name of the UNITED STATES, 


and 


JAM J. ERVIN, JR. , HOWARD H. BAKER, JR. , 
HERMAN E. TALMADGE, DANIEL K. INOUYE, 
JOSEPH M. MONTOYA, EDWARD J. GURNEY, 
and LOWELL P. WEICKER, JR. , as United 
States Senators who are members of 
the Senate Select Committee on 
Presidential Campaign Activities. 


Appellants, 


v. 

RICHARD M. NIXON, individually and as 
President of the United States, 


Appellee. 


) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) No. 1593-73 
) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 


MEMORANDUM IN RESPONSE TO MOTION FOR 
EXPEDITED BRIEFING AND ARGUMENT SCHEDULE 

This memorandum is submitted in behalf of Appellee, President 
Richard M. Nixon, in response to Appellants' Motion for Expedited 
Briefing and Argument Schedule and Suggestion for Hearing En Banc. 
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Appellee concurs in the request by Appellants that the briefing 
and argument schedule be expedited. It is, however, our view that the 
schedule proposed by Appellants would, in requiring simultaneous briefs 
on October 29, 1973, deprive this Court of the full exposition of the issues 
that a case of this importance deserves. We believe that, as shown by 
recent experience in the related case brought by the Special Prosecutor, 
the filing of simultaneous briefs, on an overly accelerated schedule, 
prevents the narrowing and definition of issues prior to oral argument 
that is desirable in a case of this importance. 

Accordingly, we would propose an expedited schedule as follows: 
Appellants' brief to be filed on October 29, 1973; 

Appellee's brief to be filed November 5, 1973; 

Appellants' reply brief, if desired, on November 7, 1973; 

Oral argument November 9, 1973. 

It is our intention in this case, as in the case brought by the Special 
Prosecutor, to file not merely a supplemental brief, but a self-contained 
brief to relieve the Court of the burden of having to refer to the briefs 
below. 

We are mindful of the desire of the Senate Select Committee 
for expedition and indeed have previously sought to accommodate its 
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desire where, and to the extent, possible. Indeed it is equally the wish 
of the President that the issues presented by this case be resolved as 
quickly as possible. However, the desire by both parties for expedition 
should not prevent the adoption of an orderly briefing schedule that will 
enable counsel for both parties to be of the greatest possible assistance 
to the Court. 

In this connection, we would point out that while there is some 
similarity in the material sought to be produced, the legal issues presented 
by this case are, as reflected by the decision below, quite different from 
those presented in the case brought by the Special Prosecutor. In addition 
to the matter of jurisdiction on which the District Court reached its 
decision, the present case raises issues of justiciability and the authority 
of the Senate Select Committee and the propriety of its inquiry, as well 
as distinct questions of separation of powers that would require the most 
careful consideration by this Court if it should go beyond the grounds 
relied upon by the District Court in dismissing the action. 

For the foregoing reasons, we suggest a briefing and argument 

schedule as outlined above, and also concur in the suggestion of the 

Senate Select Committee that this case be heard en banc . 

Respectfully submitted, 

CHARLES ALAN WRIGHT 
J. FRED BUZHARDT 
LEONARD GARMENT 
DOUGLAS M. PARKER 
ROBERT T. ANDREWS 
THOMAS P. MARINIS, JR. 

Attorneys for the President 


The White House 
Washington, D. C. 20500 
Telephone Number: 456-1414 

October 24, 1973 
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THE UNITED STATES COURT OF APPEALS 
THE DISTRICT OF COLUMBIA CIRC 


SENATE SELECT COMMITTEE ON PRESIDENTIAL 
CAMPAIGN ACTIVITIES, suing in its 
own name and in the name of the 
UNITED STATES, 


ECE1VED 

OCT 261973 

! CLtRKOnHEUNffiB 
) STATES COURT Of WPEALS- 


and 

SAM J. ERVIN, JR., HOWARD H. BAKER, JR., 

HERMAN E. TALMADGE, DANIEL K. INOUYE, 
JOSEPH M. MONTOYA, EDWARD J. GURNEY, 
and LOWELL P. WEICKER, JR., as United 
States Senators who are members of the 
Senate Select Committee on Presidential 
Campaign Activities 

Appellants 

v. 

RICHARD M. NIXON, individually and as 
President of the United States 

Appellee 


) 

) 

) 

) 

) 

) 

) NO. 73-2086 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 


WITHDRAWAL OF MOTION TO EXPEDITE 

Appellants hereby withdraw their previously filed motion 
to expedite these proceedings and indicate their willingness^ to 
be governed by the normal time schedules provided for by the 
Federal Rules of Appellate Procedure and the General Rules of 
this Court. 

Since the motion to expedite was filed, several significant 
events have occurred. Continued strong public concern over the 
dismissal of the Special Prosecutor has been expressed and the 
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President has now stated he will comply with Court orders 
relating to the tapes and records subpenaed by the Special 
Prosecutor. The President, however, still refuses to comply 
with the Select Committee's subpenas and has withdrawn his 
offer to make available to the Committee, through Senator 
Stennis, certain information contained on the tapes the 
Committee has subpenaed. 

Legislative activity has also considerably increased. The 
Senate Judiciary Committee will hold hearings next week to 
examine the dismissal of the special Prosecutor and consider 
the need for legislation reestablishing that office. Numerous 
Congressional leaders of varying political persuasions have 
voiced support for a new Special Prosecutor and legislation 
to that end will be introduced. 

Because of the renewed public and legislative interest 
in the Watergate affair and because there is now no 
independent Special Prosecutor to conduct the extensive 
investigations required, it is all the more important j 
that appellants carry out the investigative mandate imposed on 
them . by a . unanimous Senate and not be ^diverted by technical 
or jurisdictional objections from securing the tapes and records 
they seek. The appellants remain confident that the jurisdictional 
bases they have asserted afford fully sufficient grounds 
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to allow the Federal Courts to hear this suit. However, the 
Select Committee 1 s Chairman, in order to remove any doubt 
on this issue and to resolve it as expeditously as possible, 
has decided to introduce legislation in the Congress on 
Monday, October 29, that will provide that a Federal District 
Court has original jurisdiction to entertain suit by a duly 
authorized Congressional Committee to achieve compliance with 
subpenas issued in the furtherance of its legislative 
functions. We anticipate, in view of the manifest public 
concern over the Watergate affair, that Senator Ervin’s 
bill will quickly become law and thus the jurisdictional 
issue resolved more promptly than if the matter were left 
solely to litigation. 

Because this legislative remedy will be sought, it seems 
appropriate that no immediate action be taken on the present 
appeal. The Court should not be required to spend time and 
effort on jurisdictional issues when the jurisdictional contro 
versyl may be promptly resolved by legislation. 

We expect that Senator Ervin's legislative effort will be 
concluded by the end of the time period prescribed by the 
applicable rules for filing the appellants' brief. When this 
effort is concluded, we will submit to the Court our view as 
to what action it should take. If the matter is not resolved 
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within the time period referred to above, we will also make 
an appropriate submission to the Court in accordance with 
the court's rules. 
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THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 

United States Court of Appeals 

for the District of Columbia Circuit 


SENATE SELECT COMMITTEE ON PRESIDENTIAL 
CAMPAIGN ACTIVITIES, suing in its 
own name and in the name of the 
UNITED STATES, 


and 

SAM J. ERVIN, JR., HOWARD H. BAKER, JR., 

HERMAN E. TALMADGE, DANIEL K. INOUYE, 

. JOSEPH M. MONTOYA, EDWARD J. GURNEY, 
and LOWELL P. WEICKER, JR., as United 
States Senators who are members of the 
Senate Select Committee on Presidential 
Campaign Activities 

Appellants 


RICHARD M. NIXON, individually and as 
President of the United States 

Appellee 


FILED NOVI 91973 

) 

HUGH E. KUNE 

) CLERK. 

) 

) 

) 

) 

) 

) 

) 

) NO. 73-2086 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 


MOTION FOR EXTENSION OF TIME TO FILE BRIEF OF APPELANTS 

Appellants hereby move this Court to extend the time in 
which they may file their Brief of-Appellants or other appropriate 
pleading until and including January 4, 1974. The grounds for 
this motion are set forth below. 


ellants' 


suit was dismissed by the District Court 



73 


f 
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(Sirica/ J.) on October 17, 1973, for lack of jurisdiction. 

On October 19, appellants noted their appeal and docketed 
the record below in this Court. Appellants initially sought 
to expedite briefing and argument on this matter. but, after 
legislation giving the District Court jurisdiction to hear 
the Select Committee's suit was introduced by Senator Ervin, 
appellants, recognizing that the Court should not be required 
to consider jurisdictional issues while legislation that would 
remove the controversy was pending, withdrew their expedition 
request. Moreover, it was appellants' view that legislation 
would prove the most expeditious course for resolving the 
jurisdictional issue. 

The Senate, by voice vote, passed a jurisdictional bill 

V 

on November 9, 1973. The House, however, has not finally 


37 The. Senate also, on November 7, passed Resolution No. 194, which 
establishes beyond doubt that the Committee was and is authorized 
by the Stenate to subpena and sue the President to obtain information 
needed for its investigation. The Resolution also recognizes that 
appellants, in subpenaing and suing the President, were and are actin' 
with valid legislative purposes and seeking information vital to 
the fulfillment of their legitimate legislative functions. 
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acted on the bill. The proposed legislation is now before the 
House Judiciary Committee and, by present estimates, will not 
be reported out of that Committee until next week. 

While we anticipate prompt House passage of this legislation, 
it is now apparent that the bill will not become law before 
November 28, the date the Brief of Appellants is due, and most 
likely will not receive final approval until mid-December. 
Consequently, appellants consider it appropriate to ask the Court 
for an extension of time until January 4, 1974, to file their brief 
or other appropriate pleading. Despite the fact that this extension 
of time is necessitated, we still believe that the legislative 
course we are pursuing will ultimately provide the most expeditious 
means to resolve the jurisdictional issue. 

As soon as this legislative effort is completed, we will so 
advise the Court and submit our views as to what action the Court, 
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Deputy Counsel 
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THE UNITED STATES COURT OP APPEALSlPOljRECEl VED 
THE DISTRICT OP COLUMBIA CIRCUIT 


SENATE SELECT COMMITTEE ON PRESIDENTIAL 
CAMPAIGN ACTIVITIES, suing in its own 
name and in the name of the UNITED STATES, 


DEC 18 1973 


CLERK 

STATES 


llOoFTl 

i 80URI 


and 


SAM J. ERVIN, JR., HOWARD H. BAKER, JR., 

HERMAN E. TALMADGE, DANIEL K. INOUYE, JOSEPH M. 
MONTOYA, EDWARD J. GURNEY, and LOWELL P. WEICKER, 
JR., aA United States Senators who are members 
of the Senate Select Committee on Presidential 
Campaign Activities, 


Appellants 


v. 


RICHARD M. NIXON, individually and as 
President of the United States, 


Appellee 


THE UNITED 
n? APPEALS 


No. 73-201 


MOTION FOR EXPEDITED BRIEFING AND ARGUMENT SCHEDULE 

AND sTKjGEsTlo'ij'' FOR ttmtNG EN~BMC 


Appellants hereby move this Court to set an expedited 
briefing and argument schedule for this case as follows: 

(1) The appellants, by January 4, 1974, shall file 
their Brief of Appellant on all issues in this case. 

(2) The appellee President, by January. 11, 1974, 
shall file his Brief of Appellee on all issues in this 


case 
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(3) The appellants, if they so desire, shall file 
their Reply Brief by January 15, 1974. 

(4) Argument shall be held on all issues in the 
present litigation on January 16, 1974. 

Appellants also respectfully suggest that the 
hearing in this matter be en banc . Our positions in these 
regards are explained below. 



1020 


-3- 

This case in presently on appeal from a ruling by 
the United States District Court for the District of 
Columbia (Sirica, J.) that, on October 17, dismissed 
this action for lack of jurisdiction. The present motion 
seeks establishment of an expedited briefing and argument 
schedule for all issues in this case. 

The appellants previously asked this Court to hold 
this case in abeyance while a bill to give the District 
Court jurisdiction over the present suit was considered 
by Congress. It was appellants J view that a legislative 
solution would provide the most expeditious means for 
resolution of the jurisdictional controversy even though 
they remained convinced that the jurisdictional bases 
they urged below were fully sufficient. Congress has 
now passed a law giving the District Court jurisdiction 
over this case that is codified as 18 U.S.C. §1364.*/ 

We are aware that one possible response to this 
statute would be for the Court to remand this case to 
the District Court for consideration of its effect herein 

y This section became law after midnight, Tuesday 
morning, December 18, upon the President's failure to 
sign the bill within ten days after its transmittal to him. 
A copy of this statute is attached to this memorandum. 
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and determination of the other Issues in this case. We 
submit, however, that this is not the appropriate course 
in the present situation. The Select Committee's mandate 
expires on February 28, 1974* at which time it will cease 
to exist. More immediately, the Committee will begin its 
final set of hearings around January 21. The Committee, 
therefore, has urgent need to have all the issues in this 
lawsuit promptly resolved in order that it can obtain 
the materials subpenaed for use in its hearings. There 
is also the pressing necessity for public revelation of 
all Watergate facts, a result the Special Prosecutor will 
not immediately further because the materials he receives 
will presently go only to the grand jury, not to the 
general public.*/ 

Our submission, therefore, is that the Court should 
decline to remand this matter to the lower court where a 
pro forma amendment of the complaint would be all that is 

37 Relevant in this regard is the Supreme Court's observation 
in Watkins v. United States, 354 U.S. 178 , 200 (1957): 

" 3 ~There i s power of the Congress to inquire into 
and publicize corruption, maladministration or inefficiency 
in agencies of the Government. That is the only kind 
of activity described by Woodrow Wilson in Congressional 
Government when he wrote: 'The informing function of 

Gongress should be preferred even to its legislative 
function.' Id., at 303* From the earliest times in 
its history, the Congress has assisouslv performed 
an 'informing function' of this nature." 



1022 


-5- 


necessary to resolve the jurisdictional issue*^ and should 
Instead proceed to the resolution of all issues in this 
case. To do so would be but an application of two well- 
settled principles of appellant practice: First, that 

an Appeals Court decides cases oh the basis of the law as 
it exists when the case reaches the appellate level. E.g. , 
United States v. Alabama , 362 U.S. 602 (i960), De Rodulfa v. 
United States, 149 U.S. App. D.C. 154, 164-65, 

46l F.2d 1246, 1250-51 (1972). cert, denied 409 U.S. 

949 (1972) . Second, that an Appeals Court, where 
considerations of judicial economy or other public interest 
demand, will decide other issues than those directly 
ruled on by a lower court.**/ E.g, , NRDC v. Morton , 

148 U.S. App. D.C. 5, 10-11, 458 F.2d 827, 832-33 (1972). 


Rule 15, F.R.Civ.P.. provides that, even after a 
complaint is answered, "leave ^fto amend it_/ shall be 
freely given when justice so requires." The Courts have 
demonstrated considerably liberality in allowing amendment 
under this section and several decisions have allowed 
amendment after dismissal for a jurisdictional defect 
to correct the jurisdictional shortcoming. E.g., Christenssoi 
v. Hogdal, 91 U.S. App. D.C. 251, 199 F.2d 402 (1952); 

Eklund v. Mora, 4l0 F.2d 731 (5th Cir. 1969). 

**/ The Issues in this case are solely ones of law. 

Appellee does not dispute any assertion set forth in 
appellants' Statement of Material Facts As To Which 
There Is No Genuine Issue. 


1023 


- 6 - 

Recent events have also greatly simplified the 
resolution of certain nonjurisdictional issues in this 
case. The new statute, in addition to establishing 
jurisdiction, also provides that the Committee ha3 
standing to sue in its own name and in the name of the 
United States to enforce its subpenas and may prosecute 
its action by attorneys of its designation, thus vitiating 
appellee *s claims below that appellants lack: standing to 
bring this action and that suits brought in the name of 
the United States must be prosecuted by the Attorney 
General or his subordinates. 

Moreover, on November 7» 1973* the Senate enacted 
Senate Resolution 194, 93d Cong., 1st Sess. (Nov. 7, 1973) 
(attached hereto), which effectively answers several other 
contentions raised by appellee in the District Court. 

S. Res. 194 establishes beyond doubt that the Committee 
was and is authorized by the Senate to subpena and sue 
the President to obtain information needed for its 
investigation. The Resolution also affirms that the 
Committee, in subpenaing and suing the President, was and 
is acting with valid legislative purposes and seeking infor- 
mation vital to the fulfillment of its legitimate legislative 
functions. Appellee's claims that the Senate had not 
empowered the Committee to subpena and sue the President 
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and that the Committee’s hearings constitute a criminal 
trial that usurps the functions of the judiciary, while 
always quite dubious,^ are now stripped of any semblance 
of validity. 

The remaining issues for decision are those going 
to the merits of this litigation and to justiciability. 

But these issues were in large part dealt with by this 
Court in the Special Prosecutor's cases. Nos. 73-1962, 
73-1967* and 73-1989. **/ It will thus not be, we submit, 
an undue hardship on this Court to resolve these issues 
without benefit of further District Court exposition. 

Before the decision to introduce a jurisdictional 
bill was reached, appellants asked this Court for an 
expedited briefing and argument schedule for this appeal. 
Appellee agreed at that time that an expedited schedule 
was needed in order that this important case be promptly 


y It has long Ween established, for example, that it is 
entirely proper for a Congressional committee to investigate 
criminality in the executive branch. E.g., McGrain v. 
Daugherty, 273 U.S. 135 (1927); Sinclair v. United States, 

279 u.s. 263 (1929). 

**/ Note further that 18 U.S.C. I 1364 provides that the 
7r DLstrict Court shall have jurisdiction to enter any such 
judgment or decree" in a civil action brought against the 
President under this section "to enforce obedience to any 
subpena or order" issued by the Senate Select Committee. 

This provision in particular, and the statute generally, 
constitute a determination by Congress, not vetoed by 
the President, that this case is fully justiciable. 
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resolved.*/ Also, appellee did not then contest our 
request that all issues In this case be considered on 
the present appeal by this Court. 

We are confident, in view of appellee's public state- 
ments regarding his desire to disclose all relevant f 
Watergate facts, that appellee will still agree that 
this matter be handled on an expedited basis and not 
object to our suggestion that all issues be decided 
at this time. Certainly, with the passage of 18 U.S.C. 

S 1364 and S. Res. 194, the issues in this case have 
been greatly simplified, thus making full judicial 
disposition at this stage even more practical. 

If, however, the Court does not agree with the 
procedures we here urge, we would request that it promptly 
remand this case to the District Court so that Court may 
quickly decide all issues in this case. 

Appellee also previously agreed to our former 
suggestion that hearing on this matter be en banc . We 
renew this suggestion, being of the continuing view that 

J7 Appellants were also able to meet the expedited 
Driefing and argument schedule in the Special Prosecutor's 
cases that this Court there deemed necessary. As noted, 
similiar considerations of urgency pervade the present 
matter. 


34-966 O - 74 - pt. 1 - 66 



1026 


-9- 


a case of this importance to the Executive, the Congress, 
and the Nation should be decided bythe full bench. 

?espect fully submitte 
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ImeqHlM Congress of the ‘United States of America 

AT THE FIH3T SESSION 

Begun and held at the City oj Washington on Wednesday, the third day oj January, 
one thousand nine hundred and seventy-three 


an act 

To confer jurisdiction upon the district court of the United States of certain 
civil actions brought by the Senate Select Committee on Presidential Campaign 
Activities, and for other purposes. 

Be it enacted by the Senate and House of Representatives of the 
r mted States of America in Congress assembled , That ( a) the Dik-rict 
Court of the United States for the District of Columbia shall have 
original jurisdiction, without regard to the sum or value of the matter 
in controversy, of any civil action heretofore or hereafter brought by 
the Senate Select Committee on Presidential Campaign Activities, 
which was created on February 7, 1973, by Senate Resolution Num- 
bered 60, to enforce or secure a declaration concerning the validity 
of any subpoena or order heretofore or hereafter issued by said 
Committee to the President or the Vice President or any other officer 
of the United States or any officer or employee of any department or 
agency of the United States to procure the production before the said 
Committee of any information, documents, taped recordings, or other 
materials relevant to matters the said Committee is authorized to 
investigate, and the said District Court shall have jurisdiction to enter 
any such judgment or decree in any such civil action as may be neces- 
sary or appropriate to enforce obedience to any such subpoena or 
order. 

(b) The Senate Select Committee on Presidential Campaign Activi- 
ties shall have authority to prosecute in its own name or in the name 
of the United States in the District Court of the United States for the 
District of Columbia any civil action heretofore or hereafter brought 
by said Committee to enforce or secure a declaration concerning the 
validity of any subpoena or order heretofore or hereafter issued by 
said Committee to the President or Vice President or any other officer 
of the United States or any officer or employee of any department of 
the United States to procure the production before the said Committee 
of any information, documents, taped recordings, or other materials 
relevant to the matters the Committee is authorized to investigate, and 
pray the said District Court to enter such judgment or decree in said 
civil action as may be necessary or appropriate to enforce any such 
subpoena or order. 

(c) The Senate Select Committee on Presidential Campaign Activi- 
ties may be represented by such attorneys as it may designate in any 
action prosecuted by said Committee under this Act 


<Ttfc 


Speaker of the House of Representatives . 

O 

fZnJLi. 


President of the Senate A* 
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93d CONGRESS 
1st Session 


S. RES, 194 


IN THE SENATE OF THE UNITED STATES 

November 2, 1973 

Mr. Ervin (for himself, Mr. Baker, Mr. Gurney, Mr. Inouye, Mr. Montoya, 
Mr. Talmadoe, and Mr. Wf.icker) submitted the following resolution; 
which was ordered to be placed on the calendar 

November 7, 1973 

Considered and agreed to . 


RESOLUTION 

Relating to S. Res. 60. 

1 Resolved, That — 

2 Section 1 . By S. Res. 60, Ninety-third Congress, first 

3 session (1973), section 3(a) (5), the Select Committee on 

4 Presidential Campaign Activities was and is empowered to 

5 issue suhpenas for documents, tapes, and other material to 

6 any officer of the executive branch of the United States Gov- 

7 ernment. In view of the fact that the President of the United 

8 States is, as recognized by S. Res. 60, an officer of the 

9 United States, and was a candidate for the office of President 

10 in 1972 and is therefore a person whose activities the select 

11 committee is authorized by S. Res. 60 to investigate, it is 


V 
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2 

1 the sense of the Senate that the select committee’s issuance 

2 on July 23, 1973, of two subpenas duces tecum to the Pres- 

3 ident for the production of tapes and other materials was 

4 and is fully authorized by S. Res. 60. Moreover, the Senate 

5 hereby approves and ratifies the committee’s issuance of 

6 these subpenas. 

7 Sec. 2. On August 9, 1973, the select committee and its 

8 members instituted suit against the President of the United 

9 States in the United States District Court for the District of 

10 Columbia to achieve compliance with the two subpenas ref- 

11 erenced in section 1 above, and since that time, in both the 

12 district court and the United States Court of Appeals for the 

13 District of Columbia Circuit, have actively pursued this litiga- 

14 tion. It is the sense of the Senate that the initiation and pur- 

15 suit of this litigation by the select committee and its members 

16 was and is fully authorized by applicable custom and law, 

17 including the provisions of S. Res. 262, Seventieth Congress, 

18 first session (1928). In view of the entirely discretionary 

19 provisions of section '3(a) (6) of S. Res. 60, it is further 

20 the sense of the Senate that the initiation of this lawsuit did 

21 not require the prior approval of the Senate. Moreover, the 

22 Senate hereby approves and ratifies the actions of the select 

23 committee in instituting and pursuing the aforesaid litigation. 

24 Sec. 3. The select committee and its members, by issuing 

25 subpenas to the President and instituting and pursuing litiga- 
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1 tion to achieve compliance with those subpenas, were and 

2 are acting to determine the extent of possible illegal, im- 

3 proper, or unethical conduct in connection with the Pres- 

4 idential campaign and election of 1972 by officers or 

5 employees of the executive branch of the United States Gov- 

6 ernment or other persons. It is the sense of the Senate that, 

7 in so doing, the select committee and its members were and 

8 are engaged in the furtherance of valid legislative purposes, 

9 to wit, a determination of the need for and scope of corrective 

10 legislation to safeguard the processes by which the President 

11 of the United States is elected and, in that connection, the 

12 informing of the public of the extent of illegal, improper, or 

13 unethical activities that occurred in connection with the 

14 Presidential campaign and election of 1972 and the involve- 

15 ment of officers or employees of the executive branch or 

16 others therein. It is further the sense of the Senate that the 

17 materials sought by the committee’s subpenas are of vital 

18 importance in determining the extent of such involvement 

19 and in determining the need for and scope of corrective 

20 legislation. 
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THE UNITED STATES COURT OF APPEALS FOR 
THE DISTRICT OF COLUMBIA CIRCUIT 


SENATE SELECT COMMITTEE ON 
PRESIDENTIAL CAMPAIGN ACTIVITIES, 
suing in its own name and in the name of 
the UNITED STATES, 


SAM J. ERVIN, JR., HOWARD H. BAKER, JR., ) 
HERMAN E. TALMADGE , DANIEL K. INOUYE , ) 
JOSEPH M. MONTOYA, EDWARD J. GURNEY, ) 
and LOWELL P, WEICKER, JR., as United States ) 
Senators who are members of the Senate Select ) 
Committee on Presidential Campaign Activities, ) 


No. 73-2086 


Appellants 


RICHARD M. NIXON, individually and as 
President of the United States, , ' • 


RESPONSE OF APPELLEE TO MOTION FOR EXPEDITED 


BRIEFING AND ARGUMENT SCHEDULE' 


On October 17, 1973, the District Court ’dismissed the 
present action for want of jurisdiction. On October 19th the 
plaintiffs filed a notice of appeal. 

The events that followed this simple beginning are of im- 
portance in assessing the present motion of appellants. On 

* 

October 23rd appellants moved for an expedited briefing and 
argument schedule. On October 24th we filed our response, in 
which we did not object to expedited treatment of the case. 
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but proposed a schedule we considered more satisfactory than 
that suggested by appellants. On October 25th appellants 
filed with this Court a document withdrawing their request 
of two days before for an expedited appeal, and specifically 
represented to this Court that by that action they wished 
to "indicate their wil3.ingness to be governed by the normal 
time schedule provided for by the Federal Rules of Appellate 
Procedure and the general rules of this Court." 

But on December 19th, having taken advantage of the 
normal time schedule for appeals so that they might accom- 
plish legislative legerdemain that they hope will change the 
rules of the game, they come once again to this Court with a 
new motion for expedited briefing and argument schedule. 

The appellants have taken full advantage of the normal 
time schedule for appeals. Their appeal was docketed with 
this Court on November 26th, two days before the latest day 
permitted by FRAP 11 (a) . They propose that their brief be 
filed by January 4th, the last business day before it would 
be due in any event under FRAP 31(a). 1 


1. Ordinarily the last day for filing of their brief would 
be January 5th, but since that is a Saturday they would, 
under FRAP 27(a), be permitted to file on Monday, 

January 7th. 


2 
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Thus the situation is that the appellants have 
in substance used for their own purposes all of the 
time the rules make available to litigants on appeal, 
but, despite their formal representation to this 
Court of their "willingness to be governed by the 
normal time schedule," they now propose that appellees 
be allowed seven days, rather than the 30 days provided 
by FRAP 31(a), for the preparation and filing of our 
brief and they presume to tell this Court when it 
should hear their appeal. This is a strange way for 
a litigant to deal with a court. 

In October, when appellants considered this a 
matter of great urgency, we indicated our willingness 
to cooperate with them and to proceed under a schedule 
that would have required us to prepare our brief in a 
time frame that would have imposed great burdens upon 
us. But the sense of urgency the appellants felt on 
October 23rd had apparently vanished by October 25th. 
They were perfectly prepared to tolerate two months of 
delay to serve their own purposes. Now that they have 
done this, they once again regard the case as urgent 
and ask appellee and this Court to inconvenience 
themselves to accommodate the appellants. 


- 3 - 
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For appellee it would be more than merely an incon- 
venience. We anticipate that a Brief of Appellee "on all 
issues in this case," as called for by appellants' motion, 
would be a very lengthy document. It would be difficult 

under any circumstances to' prepare such a brief in the seven 

j 

days that appellants propose we be allowed. Circumstances 
have changed significantly since October, when we were 
willing — though even then it would be difficult — to 
prepare a major brief in a case of great importance in so 
short a time. The principal responsibility for this brief, 
as with all briefs filed on behalf of the President in this 
case and the related case brought by the Special Prosecutor, 
will be on Messrs. Wright and Marinis. In October Mr. Marinis 
was working in Washington full time. He has since returned 
to his law firm in Houston, and though he remains available 
as a consultant to assist on the brief, it will require 
more time to write the brief without his fulltime service. 

In addition, Mr. Wright is committed to attending a meeting 
of a subcommittee of the Committee on Court Administration 
of the Judicial Conference of the United States on January 
7th and 8th, and thus would not be able to work on the brief 
on two of the seven days that appellants propose appellee be 
allowed . 

This chain of events and these circumstances should in 

- 4 - 
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themselves be enough to cause this Court to deny the 
December 19th motion and to allow appellee "to be governed 
by the normal time schedule,” as appellants have been. But 
there is more. 

To hear this appeal at all, much less on a time schedule 
that allows the normal time to one party but less than one- 
quarter the normal time to the other, would make a travesty 
of efficient judicial administration. It would require the 
parties to brief and argue all of the issues in the case, 
and it would require this Court patiently to consider and 
hear those arguments, when it is likely that many of those 
issues need never be decided. 

The present appeal would bring to this Court all of the 
issues that were argued before Judge Sirica. These issues — 
some going to jurisdiction and others to the merits — are 
very numerous. But this appeal would also now include a 
new and very difficult issue. At the outset both parties 
and the Court would have to consider what effect, if any, 
the Act of December 18th has on a case that was dismissed 
for want of jurisdiction by the District Court long before 
the statute was enacted. Can a Court of Appeals reverse a 
District Court if the District Court correctly determined 
that it lacked jurisdiction and subsequently, while the 
case is in the Court of Appeals, a statute is enacted that 
purports to grant to the District Court jurisdiction of such 
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a case? That is in itself a very complex question, on which 
the precedents are scanty. There is a body of law, dating 
back to the case of United States v. Schooner Peggy , 1 Cranch 
(5 U.S.) 103 (1801), on the effect of a change in the sub- 
stantive law while a case is still pendente lite. There is 
also a good deal of law, of which Ex Parte McCardle , 7 Wall. 
(74 U.S.) 506 (1858), is the best known example, on the ef- 
fect of a repeal of jurisdiction while a case is on appeal. 

See de Rodulf a v. United States , 149 U.S. App. D.C. 154, 

461 F. 2d 1240, 1251 n. 56 (D.C. Cir. 1972). But this Court 
would have to write on an essentially clean slate in de- 
ciding whether Congress can confer jurisdiction retroactively. 

It would be an interesting issue to argue — but both 
sides would also have to argue all of the other issues 
without knowing how the Court would resolve this matter of 
a retroactive grant of jurisdiction. If the Court should 
decide that the Act of December 18th is applicable to the 
present suit, all of our argument on the jurisdictional is- 
sues that were decisive in the District Court would be a 
waste of breath. If the Court should rule that the new 
statute is not applicable to the present case, and if it 
should find that the District Court was right in holding 
that on October 17th there was no jurisdiction of such a 
case, any argument going to the merits would be superfluous. 
In addition, this Court's consideration of those difficult 

- 6 - 
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jurisdictional questions would be good for this day and train 
only, since inevitably the Senate committee would commence 
a new action relying on the new statute. 

Finally, if this Court should hold that there is juris- 
diction of this case — either because it considers the Act 
I 

of December 18th to be applicable or because it finds that 
the District Court erred in holding in October that it had 
no jurisdiction of such a case — this Court would have to 
sit as a court of first instance on the merits of the case. 
Because Judge Sirica held that he had no jurisdiction, he 
quite properly did not reach the merits of the case. Thus, 
wholly aside from the obvious differences that may apply to 
a demand on the President by a Senate committee and a demand 
on the President by a grand jury, there has been no adjudica- 
tion of whether "the uniquely powerful showing" of need that 
influenced a majority of this Court in Nixon v. Sirica , 

No. 73-1962 (D.C. Cir., Oct. 12, 1973), has been made in the 
present case. That is the kind of issue that should be de- 
termined in the first instance by the District Court, subject 
to review in this appellate tribunal, rather than having this 
Court act as a court of original jurisdiction. 

Appellants obviously have doubts — well- justified as 
we have endeavored to show — whether this Court will wish 
to act on the present case in the posture it has now assumed. 
They propose as an alternative that this Court "promptly 
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remand this case to the District Court so that Court may 
quickly decide all issues in this case." Clearly such a 
procedure would be preferable to hearing the present appeal 
on all issues, though appellants do not cite — and we are 
not ourselves aware of — any authority for a remand at the 
instance of an appellant so that he can amend his complaint 
and strengthen his case. The more orderly procedure, we 
submit, would be for appellants to dismiss the present appeal 
and to commence a new action in the District Court that 
would be addressed to those issues, and only those issues, 
that are presently relevant. 

Respectfully submitted, 

CHARLES ALAN WRIGHT 
2500 Red River St. 

Austin, Texas 78705 

LEONARD GARMENT 

J. FRED BUZHARDT 

ROBERT T. ANDREWS 
The White House 
Washington, D.C. 20500 

THOMAS P. MARINIS, JR. 

First City National Bank Bldg. 
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Attorneys for the President 

Of Counsel 
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THE UNITED STATES COURT OF APPEALS FOR 
THE DISTRICT OF COLUMBIA CIRCUIT 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) No. 73-2086 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 


REPLY MEMORANDUM IN 
SUPPORT OF MOTION FOR 
E XPEDITE D BRIEFING AND ARGUMENT SCHEDULE 
AND SUGGESTION FOR HEARING EN BANC 


Appellants, from the beginning in both the District Court and 
this Court, have sought to have this case resolved in the most expedi- 
tious manner. Our request to hold the present appeal in abeyance 
pending passage of a jurisdictional statute was to further this end--it 
was our belief that the legislative route would, in the long run. 


SENATE SELECT COMMITTEE ON PRESIDENTIAL 
CAMPAIGN ACTIVITIES, suing in its own name 
and in the name of the UNITED STATES, 


SAM J. ERVIN, JR. , HOWARD H. BAKER, JR. , 
HERMAN E. TALMADGE, DANIEL K. INOUYE, 
JOSEPH M. MONTOYA, EDWARD J. GURNEY, and 
LOWELL P. WEICKER, JR., as United States 
Senators who are members of the Senate Select 
Committee on Presidential Campaign Activities, 


RICHARD M. NIXON, individually and as 
President of the United States, 


34-966 O - 74 - pt. 1 - 67 
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provide the quickest means for settlement of the jurisdictional issues 
in this controversy.^/ The present request for expedition is thus 
wholly consistent with our previous actions in this case. 

Appellee's opposition to this request would have the evident 
effect of delaying resolution of this case beyond February 28, 1974, 
the date the Select Committee, under S. Res. 60, ceases to exist. 
This fact is most apparent in appellee's suggestion that appellants 
should dismiss the present appeal and commence a new action in the 
District Court where appellee would have 60 days to answer a new 
complaint and other opportunities to postpone final judgment until 
the Committee's life expires. And, of course, the inevitable appeal 
that would follow a District Court decision would consume even more 
time. 

As previously submitted, we believe the schedule we have 
urged would impose no undue hardship on the parties or the Court. 
Surely appellee, with the great resources at his command, can 
arrange for expeditious preparation of a brief on issues which his 
counsel are fully familiar with and have briefed several times. 

And, we respectfully submit, this Court will be able to handle all 
issues in this case on an expedited basis without undue difficulties. 

*/ It is exceedingly difficult for the President to dismiss the 
new jurisdictional statute as "legislative legerdermain" since he 
failed to veto it and allowed it to become law. 
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The jurisdiction of the Federal Courts over this controversy 
has been established beyond any question through the enactment of 
Public Law 93-190, which is now codified as 18 U.S.C. § 1364. That 
statute, which applies to "any civil action heretofore ... brought" 
by the Committee, was clearly intended to confer jurisdiction over 
this case. And there is no doubt as to Congress' constitutional 
power to accomplish that result. Congress has wide discretion in 
regulating the jurisdiction of the Federal Courts. See C. Wright, 

Law of Federal Courts i 10 (1970 ed. ). Specifically, Congress may 
take away the jurisdiction of Federal Courts over pending cases. 

E. g. , Ex Parte McCardle , 7 Wall (74 U.S.) 506 (1858); De Rodulfa v . 
United States. 149 U.S. App. D. C. 154, 461 F.Zd 1246 (1972), and 
cases there discussed. A fortiori. Congress may extend federal 
jurisdiction to pending cases. The Supreme Court so held in United 
States v, Alabama , 362 U.S. 602 (I960), cited at page 5 of our 
Motion. There the Court ruled that the Civil Rights Act of I960 
operated to confer federal jurisdiction over a suit that had been dis- 
missed by the District Court prior to passage of the Act, stating 
that "(u)nder familiar principles, the case must be decided on the 
basis of law now controlling ..." 362 U.S. at 604. Appellee 
cites no contrary authority*/ and we know of none. There is 

*/ Indeed, all of the authorities cited by appellee (p. 6) sus- 
tain the power of Congress to enact legislation applicable to pending 
cases. 
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accordingly no question as to the Federal Courts' jurisdiction over this 
controve rsy. 

Moreover, the remaining threshold issues in this case- -those 
relating to standing and the Committee's right to subpena and sue 
the President and to investigate wrongdoing in the executive branch-- 
have been greatly simplified by the passage of 18 U. S.C. 1 1364 and 
S. Res. 194. 

In these circumstances, and given the urgent need for prompt 
resolution of this controversy, this Court should now proceed to 
decide the major issues of justiciability and the merits. By virtue 
of its decision in Nixon v. Sirica, this court is already conversant 
with these issues. We have no doubt that the Court, on the basis 
of the undisputed facts in this case*/, can conclude that, as in the 
Special Prosecutor's cases, there is a "uniquely powerful showing" 
of need that demands adjudication in appellants' favor. 

It is thus our conclusion that the appropriate course is for 
the Court to deal with all issues in this case on an expedited basis. 
Appellee suggests no good reason why the time-consuming process 
of remand. District Court decision, and subsequent appeal should be 

*J There are no factual issues in this case, appellee having 
failed to contest any of the assertions set forth in the District 
Court in appellants' State of Material Facts As To Which There 
Is No Genuine Issue. 
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pursued, and there is none. Appellants' motion for an expedited 
briefing and argument schedule should be granted.*/ 

Respectfully submitted. 

Sc* . 

Samuel Dash 
Chief Counsel 

Ered Thompson 

• " ’ Minority Counsel 

Rufus Edmisten 
Deputy Counsel 

James Hamilton 
Assistant Chief Counsel 

Richard B. Stewart 
Special Counsel 

• Ronald D. Rotunda 
Assistant Counsel 

Donald S. Burris 
Assistant Counsel 

William T. Mayton 
Assistant Counsel _ 

United States Senate 
Washington, D, C. 20510 
- Telephone Number 225-0531 " 

Attorneys for Appellants 


*/ Appellee has failed to deal with our request that this appeal 
be heard en banc and we thus assume that he, as previously, has no 
objection to this suggestion if the Court decides to retain and decide 
this case. 


Sherman Cohn 
Eugene Gressman 
Jerome A. Barron 
Washington, D. C. 

Of Counsel. : - 

Arthur S. Miller 
Chief Consultant to 
the Select Committee 
Of Counsel 
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FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 73-2086 September Term, 1973 

5 Civil Action 1593-73 

Senate Select Committee on Presidential .• .j, 

.’Campaign Activities, suing in its own " n 4 m W !s 

name! and in the name of the United States, United Stat6S COUu ui 
et at., fartteOhtrid of CderJ bhCirom 

! ^ lw * u ““ nlH) 0 eC2 81973 


Richard M. Nixon, Individually and as 
President of the United States, 


HUGH E. KLINE 

CLERK 


Before: Bazelon, Chief Judge; Wright, McGowan, Leventhal, Robinson, 

MacKinnon and Wilkey, Circuit Judges 

ORDER 

On consideration of appellants' motion for expedited briefing 
and argument schedule and suggestion for hearing en banc and of 
the responsive pleadings filed with respect thereto, it is 

ORDERED by the Court, en banc , that this case is remanded to the 
United States District Court for the District of Columbia for further 
proceedings in light of Pub. L. No. 93-190, to be codified as 18 U.S.C. 
§ 1364. 

The Clerk is directed to issue a certified copy of this order to 
the District Court forthwith. 

Per Curiam 



UNITED STATES DISTRICT COURT 
FCR THE DISTRICT OF COLUMBIA 


SENATE SELECT COMMITTEE ON 
PRESIDENTIAL CAMPAIGN 
ACTIVITIES, SUING IN ITS OWN. 
NAME AND IN THE NAME OF THE 
UNITED STATED, ET AL, 

Plaintiffs , 


CIVIL ACTION NO. 1593-73 


RICHARD M. NIXON, INDIVIDUALLY; 
AND PRESIDENT OF THE UNITED 
STATES, 


Defendant. 


ORDER 


F u 


J AfJ y 


JA h p 


£ D 




°AVe y 


Cleric 


The above captioned case is reassigned from Chief Judge 


John J. Sirica to Judge Gerhard A. Gesell for all purposes. 



Chief Judge 
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THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OP COLUMB IA 


SENATE -SELECT COMMITTEE ON- PRESIDENTIAL 
CAMPAIGN ACTIVITIES, et al.. 

Plaintiffs 


RICHARD M. NIXON, individually and as 
President of the United States, 


Defendant 


filed JAN ? 


JAMES F. DAVEY' 
CLERK 


Civil Action 
No. 1593-73 


PLAINTIFFS' MEMORANDUM ON REMAND 

The Court of Appeals has now remanded this case to this 
Court for consideration of the effect of Public Law 93-190 
(to be codified as 18 U.S.C. § 1364), which gives this Court 
jurisdiction over the present controversy and also establishes 
plaintiffs' standing to sue in the Select Committee's own name 
and in the name of the United States. 

In addition to the enactment of this statute, which became 
law on December 19, 1973> upon the President's failure to sign 
it within ten days of transmittal to him, there are several other 
significant events affecting this lawsuit that have occurred 
since this matter was last briefed before this Court. The Senate, 
on November 7j 1973, unanimously enacted Senate Resolution 194, 
93rd Cong., 1st Sess., which speaks to the Select Committee's 
authority to subpena and sue the President and to investigate 
wrongdoing in the executive branch. The Court of Appeals, on 


TKe Court of Appeals order states that "this case is 
remanded to the United States District Court for further 
proceedings in light of Pub. ,L. No. 93-190, to be codified as 
18 U.S.C. 8 1364." 
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Oetober 12, 1973, decided Nixon v. Sirica . Nos. 73-1962, 73-1967> 
73-1989, a decision highly relevant to the questions of justicia- 
bility and the merits in this litigation. Also, the President, 
in compliance with Court order and voluntarily, has turned over 
to this Court and the Special Prosecutor certain of the tapes 
and documents sought by this suit, an action which significantly 
affects his claims of confidentiality regarding those materials. 

The ramifications of these various events to the present 
proceeding are the subject of this memorandum. */ 

I. All Threshold Questions Must Be Resolved in Plaintiffs' Favor 

The President has raised certain technical and jurisdictional 
objections to the maintenance of this suit. None of these 
objections, particularly in view of the recent actions by the 
full Congress and the Senate, will withstand analysis. 

A. The District Court Has Jurisdiction Over This Lawsuit 

Upon this Court's dismissal of this action for want of 
jurisdiction. Chairman Ervin introduced a bill in Congress to 
provide jurisdiction over this litigation in the belief that the 
legislative route would be the most expeditious course for 
resolution of that particular controversy . ♦*/ The Congress has 
now enacted, and the President failed to veto, P.L. 93-19°, which 
provides unquestionable jurisdictional foundation for this actios. 

jt/Thls memorandum supports our Motion for Summary Judgment filed 
on August 29, 1973, which, after the Court of Appeals remand, is 
still pending. 

**/ Senator Ervin's action in this regard was consistent with 
this Court's observation in its October 17 opinion in this case 
(File Opinion 5-6, 18} that Congressional action could provide 
jurisdiction in this case. 
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Subsection (a) of this statute provides: 

"The District Court of the United States for the 
District of Columbia shall have original jurisdiction, 
without regard to the sum or value of the matter in 
controversy, erf any civil action heretofore or here- 
after brought by the Senate Select Committee on 
Presidential Campaign Activities, which was created on 
February 7, 1973, by Senate Resolution Numbered 60, to 
enforce or secure a declaration concerning the 
validity of any subpoena or order heretofore or 
hereafter issued by said Committee to the President 
or the Vice President or any other officer of the 
United States or any officer or employee of any 
department or agency of the United States to procure 
the production before the said Committee of any 
information, documents, taped recordings, or other 
materials relevant to matters the said Committee is 
authorized to investigate, and the said District Court 
shall have jurisdiction to enter any such judgment or 
decree in any such civil action as may be necessary or 
appropriate to enforce obedlance to any such subpoena 
or order." 

This statute, which applies to "any civil action heretofore 
. . . brought" by the Committee, was clearly intended to confer 
jurisdiction in this case. There is no doubt as to Congress' 
constitutional power to accomplish that result for Congress has 
wide discretion in regulating the Jurisdiction of the Federal 
Courts. See C. Wright, Law Of Federal Courts § 10 (1970 ed.). 
Congress may take away the Jurisdiction of Federal Courts over 
pending eases. E.g, , Ex Parte McCardle, 7 Wall (74 U.S.) 506 
(1868); de Rodulfa v. United States , 149 U.S. App. D.C. 154, 46l 
F.2d 1240 (1972), and cases there discussed; see also, Crozier v. 


Krupp , 224 U.S. 290 (1912). And, a fortiori . Congress may extend 
federal jurisdiction to pending cases. The Supreme Court so held 
in United States v. Alabama , 362 U.S. 602 (196o)(per curiam), 
where it ruled that the Civil Rights Act of i960 operated to 
confer federal jurisdiction over a suit that had been dismissed by 
the District Court prior to passage of the Act, stating that 
"(u)nder familiar principles, the case must be decided on the 

I 

basis of law now controlling. . . ." 362 U.S. at 6o4. See also . 
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lE Re .fonsga, 74 F.2d 4ll ( 7 th Clr. 1935 ) . The 
basic doctrine that an appeal is governed by the law in existence 
at the time of the appeal has been established at least since 
the Supreme Court's decision lrL United S-tates_.v_ The- Schooner 
Peggy, 1 Cranch (5 U.S.) 103 (l 8 oi) (Marshall, J.). See, e.g., 
Hamm v. RocldiiU., 379 U.S. 306 , 312-13 (1968); Carpenter v. 

Wabash Ry. Co. r 309 U.S. 23, 26-27 (1940). 

The original Complaint in this case has now been properly 
amended by leave of Court and without objection of defendant to 
include an allegation that Jurisdiction rests on the new 
statute, and the Court has informed defendant that, pursuant to 
F.R.Civ.P. 15 , he must answer within ten days .*/ The Court 
allowance of amendment is, of course, perfectly consistent with 
the Court of Appeals' remand order th* returned this case "for 
further proceedings in light of Pub.L. No. 93-190." There is 
thus no need for plaintiffs to file a new lawsuit where, we trust, 
the issue of retroactivity would not even be raised by defendant 
and this Court has both the power and responsibility, on the 
basis of the new statute, the Court of Appeals 's remand and the 
amended Complaint, to rule that Jurisdictional requirements in 
this case are fulfilled. 

17 4'hese rulings were by Sirica, C. J. 
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B. Plaintiffs Have Standing to Bring This Action 


Subsection (b) of P.L. 93-190 declares that: 

"The -Senate~Select Committee on Presidential 
Campaign Activities shall have authority to prosecute 
In Its own name or in the name of the United States in 
the District Court of the United States for the Distric: 
of Columbia any civil action heretofore or hereafter 
brought by said Committee to enforce or secure a ■ 
declaration concerning the validity of any subpoena 
or order heretofore or hereafter issued by said 
Committee to the President or Vice President or any 
other officer of the United States or any officer or 
employee of any department at the United States to procure 
the production before the said Committee of any 
information, documents, taped recordings, or other 
materials relevant to the matters the Committee is 
authorized to investigate, and pray the said District 
Court to enter such Judgment or decree in said civil 
action as may be necessary or appropriate to enforce 
any such subpoena or order," 

This provision also makes clear that it is to apply to actions 
brought by the Committee prior to its enactment. Thus there is 
no longer any question as to plaintiff^ standing to bring this 
action.^!/ 

It is also now established by P.L. 93-190 that plaintiffs 
may prosecute this action in the name of the United States by 
the attorneys of their choice. Subsection (c) states: 

"The Senate Select Committee on Presidential 
Campaign Activities may be represented by such 
attorneys as it may designate in any action prosecuted 
by said Committee under this Act." 

This provision eliminates defendant's claim, with which this 

Court apparently agreed (File Opinion pp. 7-8), that suits 


*/ It was always certain, however, as pointed out at p. 13 of our 
Supplemental Memorandum In Support of Plaintiffs' Motion for 
Summary Judgment, that plaintiffs' stake in the discharge of 
their official responsibilities invested them with standing to 
bring this action under applicable legal principles as they existec 
before the passage of this statute. 
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brought in the name of the United States must, under 28 U.S.C. 

1 516, be prosecuted by the Attorney General or his subordi- 
nates . u 

C. The Committee. Under S. Res. 60 and S. Res. 194, Has 
and Had Full Authority to Subpena the President 

The President has contended that the Committee, under 
S. Res. 60, lacked authority to issue subpenas to him. 

Plaintiffs, on the other hand, have asserted that it is plain 
from the language of S. Res. 60 and the context of its passage 
that this Resolution authorizes subpenas to the President. 

As previously observed, S. Res. 60 empowers the Committee 
to investigate the extent of the President's own possible 
involvement in unethical, illegal, or improper conduct in the 
presidential campaign and election of 1972 and was, in fact, 
passed in an atmosphere of widespread public concern regarding 
the possible participation of the President himself in certain 
aspects of the Watergate affair. See S. Res. 60, Sec. 1 (a) 
and 119 Cong. Rec. at S2233 (1973) (remarks of Senator Ervin). 
Moreover, Sec. 3 (a) (5) of S. Res. 60 authorizes the Committee 
to issue subpenas duces tecum to "any . . . officer ... of 
the executive branch of the United States Government," a term 
which obviously includes the President.**/ Thus it has always 
been apparent to plaintiffs that subpenas to the President were 
authorized. 

27 Section 518 provides for prosecution of suits brought in the 
name of the United States by the Attorney General or his 
subordinates "/~e_7x cept as otherwise authorized by law." The 
prosecution of the present suit by attorneys of the Committee's 
designation is now, under the terms of § 516, "authorized by law," 
l.e. . the provisions of P.L. 93-190, 

**/ Both S. Res. 60 and the United States Constitution refer to 
the "office of the President." See S. Res. 60, Secs. 1 (a), 

2 (7), 2 (9), 2 (11) and U. S. Const. Art. II, Sec. 1, 

Clauses 1, 5, 7. 
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The full Senate has now unanimously affirmed plaintiffs' 
view. On November 7j 1973, it enacted S. Res. 194, which 
provides in Section 1: 

_ " By S. Res. 6o. Ninety-third Congress,, first 
session (19737, section 3 (a) (5), the Select Committee 
on Presidential Campaign Activities was and is 
empowered to issue subpenas for documents, tapes, and 
other material to any officer of the executive branch 
of the United States Government. In view of the fact 
that the President of the United States is, as 
recognized by S. Res. 60, an officer of the United 
States, and was a candidate for the office of 
President in 1972 and is therefore a person whose 
activities the select eommlttee is authorized by 
S. Res. 60 to investigate, it is the sense of the 
Senate that the select committee's issuance on 
July 23, 1973, of two subpenas duces tecum to the 
President for the production of tapes and other 
materials was and is fully authorized by S. Res. 60. 
Moreover, the Senate hereby approves and ratifies the 
committee's issuance of these subpenas." 

This Resolution exposes defendant's statement that "it is 
beyond belief that any member of the Senate" in enacting 
S. Res. 60 "had any thought that he was voting to empower the 
Committee to take the unprecedented and unauthorized action that 
has led to the present litigation"^ ' as the hyperbole it 
always was. The Senate has now put its imprimatur on plaintiffs' 

reading of S. Res. 60 and fully ratified its action in subpenaing 
the President**/ 


y Brief of Richard M. Nixon In Opposition to Plaintiffs' Motion 
For Summary Judgement, p. 48 (hereinafter cited as "Br.") 

**/ In Barenblatt v. United States, 360 U.S. 109, 118-20 (1959), 
the Supreme Court found that a Resolution of the House of 
Representatives raising the status of the House Un-American 
Activities Committee to that of a standing Committee served, 
along with other House resolutions and actions, to validate past 
actions by the Committee and to define the scope of its 
authority under its enabling resolution. The Court there said 
(p. 119): 

"Just as legislation Is often given meaning by the 
gloss of legislative reports, administrative interpreta- 
tion and long usage, so the proper meaning of an 
authorization to a congressional committee is not to 
be derived alone from its abstract terms unrelated to 
the definite context furnished them by the course of 
congressional actions." 

In FHE Oil Co. v. Commissioner of Internal Revenue, 150 F.2d 857 , 
858 (5th Cir. 1945) (per curiam), the Court stated that a 
legislative resolution "/57s an expression of opinion on a point 
of law . . . would of course be entitled to most respectful 
consideration by the courts . . . ." See further. Shelton v. 
United States, 131 U.S. App. D.C. 315,'"3'2'0,' 4W F.2d 1292, 1296 
( 1968 ) cert, denied , 393 U.S. 1024 ( 1969 ). Cf. Red Lion 
Broadcasting Co., Inc. v. FCC, 395 U.S. 367 , 380-81 (1970) where 
the Supreme Court said that "subsequent legislation declaring the 
intent of an earlier statute is entitled to great weight in 
statutory construction." 
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D. Plaintiffs Were Authorized to Bring This Action Against 
the President 


S. Res. 194 also provides a complete answer to defendant's 
assertion that this suit was not authorized because plaintiffs 
did not receive prior Senate approval for its instigation 
pursuant to S. Res. 60, Sec. 3 (a) (6), which empowers the 
Committee to "make to the Senate any recommendations it deems 
appropriate" respecting noncompliance with its subpenas. 

Section 2 of S. Res. 194 declares: 

"On August 9, 1973, the select committee and its 
members instituted suit against the President of the 
United States in the United States District Court for 
the District of Columbia to achieve compliance with 
the two subpenas referenced in section 1 above, and 
since that time, in both the district court and the 
United States Court of Appeals for the District of 
Columbia Circuit, have actively pursued this litigation 
It is the sense of the Senate that the initiation 
and pursuit of this litigation by the select committee 
and its members was and is fully authorized by 
applicable custom and law, including the provisions 
of S. Res. 262, Seventieth Congress, first session 
(1928). In view of the entirely discretionary 
provisions of section 3 (a) (6) of S. Res. 60, it is 
further the sense of the Senate that the initiation of 
this lawsuit did not require the prior approval of the 
Senate. Moreover, the Senate hereby approves and 
ratifies the actions of the select committee in 
instituting and pursuing the aforesaid litigation." 

In view of this approval and ratification by the Senate of 
the Committee's action in suing the President, defendant's claim 
of no authority, while always extremely dubious, is now totally 
untenable . 


E. The Committee, in Subpenalng and Suing the President . 
Is Acting with Valid Legislative Purposes 


The President has recognized that the "power of the Congress 
to conduct investigations is inherent in the legislative process 
and is broad” (Br. 38) and that "the Senate is authorized to 
investigate campaign practices to see if legislation Is needed 
in that area" (Br. 44). But he has contended that the 
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Commlttee ' s investigation is unconstitutional because the 
Committee is usurping Judicial power, conducting a criminal 
trial and acting without valid legislative purpose. 

We have previously demonstrated to the Court why these 
assertions are unsuppor table. As already observed, it is well 
settled that the Congress, as it has since the beginning of the 
Nation, may investigate wrongdoing and maladministration by 
executive officials pursuant to its constitutional responsibilities 
to determine the need for legislation and inform the public of 
executive misconduct. Perhaps the clearest expression of this 
power is found in the Teapot Dome cases where the Supreme Court 
sustained broad Senate inquiries into criminal conduct in the 
executive branch. McGrain v. Daugherty. 273 U.S. 135 (1927); 
Sinclair v. United States. 279 U.S. 263 (1929). 

We have already informed the Court of the relation of the 
Committee's investigations to legislative recommendations now 
under consideration. If, for example, it is concluded that 
the President and his closest subordinates were involved in 
serious wrongdoing relating to the 1972 presidential campaign 
and election, far-reaching legislative remedies may be necessary. 
In such circumstance, the Committee might recommend that 
presidential tenure be limited to one term and that the 
participation of the president in the campaign to choose his 
successor be drastically limited, or the Committee might 
propose a radically new campaign financing system that would 
severely curtail the amount of private monies that could be 
contributed. It would be folly to proceed to the enactment of 
such far-reaching legislation without knowing if the abuse has 
been great enough to warrant it. But it would be equally 
foolish to refrain from needed legislation if such serious abuse 
of the election process did occur — what the Committee is 
attempting to discover by this suit. 

We have also pointed out that revelation of the extent of 
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executive wrongdoing to the public is necessary in order to gain 
public support for any legislation the Committee may propose. 

And we have noted that the Committee has a constitutional 
responsibility to inform the public of the extent of the 
corruption in the executive branch in connection with the most 
recent presidential campaign and election. The Supreme Court, 
in both Watkins v. United States . 354 U.S. 178, 200, n.33 (1957) 
and United States v. Rumely, 345 U.S. 4l, 43 (1953) has affirmed 
the power and responsibility of Congress to inquire into and 
publicize wrongdoing in the executive branch and has, in fact, 
proclaimed that the "informing function" of Congress "should be 
preferred even to its legislative function." It is through the 
"informing function" that public confidence in the integrity of 
governmental processes can best be restored. The revelation of 
governmental corruption also serves as a deterrent to future 
malfeasance.;*/ 


*7 See also, Delaney v. United States, 199 F.2d 107, 114-15. 
list Cir. 1952); Silverthorne v. United States, 400 F.2d 627 , 
633-34 (9th Cir. 1968 ); In Re: Application of United States 

Senate Select Committee on Presidential Campaign Activities, 

Misc. No. 70-73 (D.D.C. June 12, 1973), File Opin. at 17. See 
further the discussion in section III, this memorandum. 

The President has accused the Committee of attempting "to 
expose for the sake of exposure," conduct he says is condemned 
by Watkins . See 354 U.S. 178 , 200. But that case indicates 
that exposure for the sake of exposure is impermissible only 
where private affairs are involved. As suggested by the 
following passage from that opinion (at p. 187 ), it is perfectly 
proper to expose corruption in the absence of immediate 
legislative intendment (which, of course, the Committee has) when 
the misconduct revealed is that of public officials in the 
exeuctlve branch: 


". . . . The power of the Congress to conduct 
investigations is inherent in the legislative process. 
That power is broad. It encompasses inquiries - r - : 
concerning the administration of existing laws as 
well as proposed or possibly needed statutes . T£ 
includes surveys of defects in our social, ec onomic 
or political system for the purpose of enabling the 
Congress to remedy them. It comprehends probes into 
departments of the Federal Government to expose 
corruption, inefficiency or waste . But, broad as is 
this power of inquiry, it is not unlimited. There is 
no general authority to expose the private affairs of 
individuals without justification in terms of the 
functions of the Congress." (emphasis added) 


34-966 O - 74 - pt. 1 - 68 
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Were there any doubt that the Committee has been and is 
acting with valid legislative purpose in subpenaing and suing 
the President, it has been removed by the Senate through 
S. Rea. 194-. Section 3- of thls Resolutlon- states: 


"The select committee and its members, by issuing 
subpenas to the President and instituting and pursuing 
litigation to achieve compliance with those subpenas, 
were and are acting to determine the extent of possible 
illegal, improper, or unethical conduct in connection 
with the Presidential campaign and election of 1972 by 
officers or employees of the executive branch of the 
United States Government or other persons. It is the 
sense of the Senate that, in so doing, the select 
committee and its members were and are engaged in the 
furtherance of valid legislative purposes, to wit, a 
determination of the need for and scope of corrective 
legislation to safeguard the processes by which the 
President of the United States is elected and, in that 
connection, the informing of the public of the extent 
of illegal. Improper, or unethical activities that 
occurred in connection with the Presidential campaign 
and election of 1972 and the involvement of officers 
or employees of the executive branch or others therein. 
It is further the sense of the Senate that the 
materials sought by the committee's subpenas are of 
vital importance in determining the extent of such 
involvement and in determining the need for and scope 
of corrective legislation. 

In view of this statement of approbation by the unanimous 
Senate, it is exceedingly difficult for defendant to continue 
to assert that the Committee proceeds without valid legislative 
purpose. It is even more difficult for him to overcome the 
presumption that a legislative committee is acting with 
legitimate legislative purpose. This presumption has been 
repeatedly recognized by the Supreme Court ( e.g.. McGrain v. 
Daugherty, supra , 273 U.S. at 178; Barenblatt v. United States, 
supra , 360 U.S. at 1335 Watkins v. United States, supra. 354 U.S. 
at 200), and defendant has adduced no facts that would negate it. 
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II. The Court Has the Power and Responsibility to Resolve 
This Controversy 

The Court of Appeals in Nixon v. Sirica concluded that the 


~Fede ra 1 court s^Kave fu 11 power to decide the legal validi ty of 
a presidential assertion of executive privilege in response to 
evidentiary subpenas issued by a coordinate branch. The Court 
held that the President is not, by virtue of his office, immune 
from judicial process, for the "Constitution makes no mention 
of special presidential immunities." (p. 17). The Court also 
ruled that the President's mere assertion of privilege does 
conclude the judiciary, for such privilege as he enjoys is 
neither absolute nor unreviewable. The issue of executive 
privilege is fully justiciable, for "/whenever a privilege is 
asserted .... it is the courts that determine the validity 
of the assertion and the scope of the privilege. " (p. 25). 

These rulings, while made in the context of subpenas issued 

by the grand jury, are fully applicable here. There is no 

warrant in the Constitution for erecting a presidential immunity 

from judicial process simply because the plaintiffs are a duly 

authorized congressional committee and its members rather than 

the Special Prosecutor representing the grand jury. V Nor is 

there any basis for concluding that a presidential assertion 

of privilege becomes unreviewable when made against the 

legislature. The Supreme Court has stated that the principle 

that "the public has a right to every man's evidence" is just 

as applicable to legislative investigations as to judicial 

J7 As the Court stated in Nixon v. Sirica (p. 12) , the fact 
that the courts may not have physical power to enforce a 
judgment against the President does not deprive them of 
authority to pass upon the legal validity of a presidential 
claim of privilege. Moreover, plaintiffs in this suit seek 
only a declaratory judgment at this juncture so that the 
question of judicial power to enforce a command against the 
Chief Executive is not now before the court. 
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proceedings. united States v. Bryan , 339 U.S. 323, 331 (1950). 
This right of the public would be wholly subverted if the 
executive could, by its own say-so, disregard any and all 
Legislative inquiries .. .-.As the .Court _q£ AppeaLs.point.ed out in 
Nixon v. Sirica ; 


"If the claim of absolute privilege was 
recognized, its mere invocation by the President 
or his surrogates could deny access to all 
documents in all the Executive departments to 
all citizens and their representatives, including 
Congress .... Support for this kind of mischief 
simply cannot be spun from incantation of the 
doctrine of separation of powers." (p. 27). 

(emphasis added) 

As this quotation indicates, Nixon v, Sirica also makes 
clear that the principle of separation of powers does not • 
preclude the courts from adjudicating a controversy between two 
coordinate branches of government concerning an otherwise 
justiciable issue of privilege. The coordinate branches 
involved here are the executive and the legislative. Nixon v . 
Sirica likewise involved a controversy between coordinate 
branches — the President as a representative of the executive 
branch and the Special Prosecutor as a representative of the 
grand jury and hence the judicial branch. But, as there stated: 


"/This circumstance/ does not make the task of 
resolving the conflicting claims any less judicial 
in nature. Throughout our history there have 
frequently been conflicts between independent 
organs of the federal government .... When such 
conflicts arise in justiciable cases, our 
constitutional system provides a means for 
resolving them — one Supreme Court, "(p. 26) .V 


These statements are supported by the Supreme Court's analyses 
in Powell v. McCormick, 395 U.S. 486 (1969), which held that the 
refusal of the House of Representatives to seat a member was 
reviewable by the judiciary. Powell states that, as a general 
rule, the judiciary has the duty to decide otherwise justiciable 
issues unless the Constitution contains a "textually demonstrable 
commitment" of that issue to a coordinate branch. 395 U.S. at 519 
Since the Constitution contains no "textually demonstrable 
commitment" to a coordinate branch of the issue of executive 
privilege, the judiciary bears the responsibility for resolving 
that issue. 
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This ruling is equally applicable to the present dispute. 

The teaching of Nixon v. Sirica — that the courts have 
the responsibility to resolve otherwise justiciable controversies 
between coordinate branches^ of- governmentr _ -^ ^S~"fuTIy 'confirmed 
by precedents involving controversies between the executive 
and the legislative. For example, in United States v. Lovett 
328 U.S. 303 (1946), the Supreme Court decided that a congres- 
sional effort to discharge designated individuals from govern- 
ment employment by cutting off salary appropriations was a 
constitutionally prohibited bill of attainder. In Myers v. 
United States , 272 U.S. 52 (1926), the Court passed on the 
President's constitutional power to remove a government employee 
from office contrary to congressional statute. Congress’ 
constitutional authority to limit the President's removal power 
was also at issue in Humphrey's Executor (Rathbun) v. United 
States , 295 U.S. 602 (1935) .V 

* * * * * 


While these decisions fully confirm the Court's authority 

and responsibility to resolve the legislative-executive 

controversy involved here, the judiciary understandably might 

57 Other relevant Supreme Court cases in this vein include 
the Pocket Veto Case, 279 U.S. 655 (1924), (validity of a 
pocket veto by the President) ; United States v. Klein, 

13 Wall. (80 U.S.) 128 (1871) (congressional effort to curtail 
presidential pardon); Youngstown Sheet & Tube Co. v. Sawyer, 

343 U.S. 579 (1952) (presidential seizure of steel mills held 
unconstitutional as invasion of Congress ' legislative powers) . 
And recent decisions of this Court have reaffirmed that the 
principle of separation of powers does not preclude the courts 
from resolving conflicting claims of presidential and 

congressional power. Kennedy v. Sampson, _F. Supp. (D.D.C., C.A. 

No. 1583-72, August 15, 1973) (Senator's challenge to validity 
of President's pocket veto); Williams v. Phillips. 360 F.Supp. 
1363 (D.D.C., 1973) (Senatorial challenge to validity of 
Presidential appointment of acting 0E0 director without Senate 
confirmation) ; Local 2677, Government Employees v. Phillips, 

358 F.Supp. 60 (D.D.C. 1973) (Presidential "phase-out" of 0E0 
not authorized by Congress) . 
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be reluctant to become continuously involved in legislative- 
executive struggles over disclosure by the executive of 
information to Congress. But decision of the present controversy 
would not necessarily be a precedent for such continuing 
involvement, for it is distinguished by several special features. 

First, this controversy is fully ripened and the normal 
processes of political accomodation between Congress and the 
executive have been exhausted. The Committee's demand for the 
materials it seeks has been approved by the entire Senate in 
S.Res 194. Moreover, the public importance of the Committee's 
efforts has also been acknowledged by the entire Congress 
through the passage of Public Law 93-190. That statute not only 
provides the Court with jurisdiction to hear the controversy 
but empowers the Court to enter any "such judgement or decree... 
as may be necessary or appropriate to enforce obedience" to the 
subpenas involved here. Public Law 93-190 therefore represents 
a determination by Congress, not vetoed by the President, that 

the present controversy is fully justiciable and should be 
resolved by the courts. it is thus plain that we 
do not have here an ordinary controversy between the executive 
and a congressional committee seeking information from it, but 
one where the Senate through resolution and the full Congress 
by statute have approved the maintenance of this suit. These 
unique factors might work to diminish the precedential value of 
a decision herein that this case is justiciable. 

Another distinguishing factor of great significance is 
that this case concerns a congressional investigation of allega- 
tions of serious wrongdoing by high officials. As previously ! 
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noted, such investigations are necessary not only to consider 
the need for corrective legislation but also to inform the 
public, provide a deterrent against future wrongdoing, and 
- ^restore public— eoafi^ence— in the--in-feegr it y~^£ -governmental 
processes. These important functions would be subverted if 
high executive officials could decline, on claim of privilege, 
to produce needed information to Congress with the assurance 
that the courts would refuse to resolve the controversy. 

In normal cases, the Congress has means other than civil 
litigation to vindicate its investigatory authority. The 
Committee in an ordinary case could seek enforcement of its 
subpena by the Senate Sergeant-at-Arms , or it could, pursuant 
to 2 U. S.C. §192, initiate contempt of Congress proceedings. 

But where a high executive official is involved, particularly 
the President, these usual methods of vindicating Congress' 
authority are not appropriate.^/ 

Additional remedies are available to Congress where a 
subordinate executive official resists investigation of a 
program for which he is responsible. in such a case. Congress 
might properly terminate authorization for the program or 
reduce its funding on the premise that Congress should not 
support programs if denied the information necessary to 


^7 It would obviously be unseemly to send the Sergeant-at-Arms 
to the White House to arrest the President and bring him before 
the bar of the Senate or to initiate statutory contempt 
procedures against him. We take it that the President would 
agree with this. assessnent for, in his Petition for Writ of 
Mandamus (p. 5) in Nixon v. Sirica, he stated that "to refuse 
to comply with /this Court' s/ order of August 29, 197 3, and 
await further action /vould be7 unnecessary and would only 
delay resolution" of that case. Moreover, a criminal proceed- 
ing against the President is a manifestly awkward vehicle for 
determining the serious constitutional question here presented. 
We note, although by no means accept, the assertion of defend- 
ant President's counsel, that the President may not be crimi- 
nally tried until he is impeached, a position that would, if 
adopted , foreclose the criminal contempt procedures embodied in 
2 U.S.C. 1 192. 
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evaluate their content and implementation. But where, as here, 
it is the President who resists disclosure and the investigation 
does not relate to a particular governmental program, a feasible 
remedy of this sort is not available. 

Nor is impeachment an adequate remedy for the problem of 
executive resistance to legislative investigations. impeachment 
is a lengthy, difficult process and is a drastic step posing 
serious hazards to the well-being of the body politic. As this 
Court stated in its decision in the Special Prosecutor's case, 
impeachment "is not so designed that it can function as a 
deterrent in any but the most excessive cases” and in 
many situations "impeachment is not a reasonable solution." 

(pp. 6,9) And, as the Court of Appeals ruled in Nixon v. Sirica , 
"the Impeachment clause /does not7 imply immunity from routine 
court processes." (p. 18) Obviously a court proceeding is a 
far preferable means of resolving a dispute over the legal 
validity of a claim of executive privilege. 

Thus where legislative investigations of possible wrong- 
doing by the President or high executive officials are involved, 
other processes for vindicating congressional authority in the 
face of executive recalcitrance are either not available or not 
appropriate, and a judicial proceeding is the means best suited 
for resolving the legal issue of executive privilege. Also, 
as the Court of Appeals observed in Nixon v. Sirica (pp. 25-26, 
n. 70) the judiciary passes on legislative assertions of 
privilege in opposition to investigations or prosecutions 
initiated by the executive. E.g. , Gravel v. United States , 

408 U.S. 606 (1972 ) ; United States v. Brewster , 408 U.S. 501 
(1972). It would thus be inequitable as well as unreasonable 
to deny the legislative branch reciprocal access to the courts 


1065 


-18- 


to resolve the validity of asserted executive privileges. If 
the courts were to refuse to decide such cases, the Congress 
would be forced to choose between the emasculation of its power 
to investigate executive wrongdoing or the use of -provocative 
sanctions against the President in a trial of strength that 
would threaten near intolerable stress on the constitutional 
fabric. But such dilemmas need not be faced under our system 
of government where M it is the responsibility of /the 
judiciary^ to act as the ultimate interpreter of the Constitu- 
tion." Powell v. McCormack , 395 U.S. at 549. 

The courts* responsibility in cases such as the present 
also has a vital ameliorating function for, as the Supreme 
Court has recently noted, the normal processes of political 
accomodation between the executive and the legislative apparently 
work only where the basic contours of their respective 
constitutional powers are settled by the "neutral authority" of 
the judiciary: 

"The check-and -balance mechanism, buttressed by 
unfettered debate in an open society with a free 
press, has not encouraged abuses of power or 
tolerated them long when they arose. This may 
be explained in part because the third branch has 
intervened with neutral authority. See, e . q ; , 

United States v. Lovett , 328 U.S. 303 (1946)." 

United States v. Brewster, 408 U.S. 501, 523. 

(1972) (Berger, C. j7) V 

The present controversy cries out for such intervention. 


jV Mr. Justice Jackson has written that " /s 7 ome arbiter is 
almost indispensable when power .... is also balanced 
between different branches, as the legislative and the 
executive .... Each unit cannot be left to judge the 
limits of its own power." Jackson, The Struggle For Judicial 
Supremacy (1941) at p. 9. The wisdom of his observation 
has a unique relevance to the present case. 
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III. The President Is Mot Privileged to Suppress the Evidence 
Sought by the Committee 

In Nixon v. Sirica , the Court of Aj peals held that 
"application of Executive privilege depends on a weighing of 
the public interest protected by the privilege against the 
public interests that would be served by disclosure in a 
particular case." (p. 28) (footnote omitted) That test, of 
course, was formulated in the context of a grand jury subpena. 
Where it is the Congress, the elected representatives of the 
people, that seeks information, there are powerful arguments 
against recognizing any constitutional privilege on the part 
of the executive to suppress pertinent evidence. tJ But 
these arguments need not be addressed in this case for under 
the balancing test articulated in Nixon v. Sirica the Committee 
is entitled to the evidence sought by this litigation. 

The public interests in disclosure of the evidence sought 

here are powerful and pervasive. Where wrongdoing in the 

highest executive offices has possibly occurred, it Is vital 

that Congress be able to consider intelligently the need for 

corrective legislation to prevent its reoccurrence. As explaine( 

in McGraln v, Daugherty . 273 U.S. 135 (1927) — which sustained a 

Senate investigation of the Justice Department's role in the 

Teapot Dome scandal — the investigatory power is essential to the 

law-making function, for without information it is impossible 

to legislate wisely or effectively. And, as the Supreme 

*7 See Berger. Executive Privilege v. Congressional Inquiry, 

12 U.C.L.A. L. Rev. 1044, 1288 (1965). As pointed out in 
Nixon v. Sirica, the failure of the Constitution to so much as 
mention any executive privilege stands in stark contrast to the 
specific, limited grant of privilege to the legislative. "This 
silence cannot be ascribed to oversight." (p. 17) 

»»/ See also Sinclair v. United States, 279 U.S. 263 (1929). 
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Court also pointed out in Watkins v, United States , 35^ U.S. 

178 (1957), investigation of executive wrongdoing serves other 
values as well: 

"/There - is~a7 power* o t~ the C ongr ess- to- inqui re 
into and publicize corruption, maladministration 
or inefficiency in agencies of the Government. 
That was the only kind of activity described 
by Woodrow Wilson in Congressional Government 
where he wrote: 'The informing function of 
Congress should be preferred even to its 
legislative function.' Id., at 303. From 
the earliest times in its history; the Congress 
has assiduously performed an 'informing function' 
of this nature." 354 U.S. at 200, n. 33. V 

The above principles completely sustain the Committee's 
efforts to obtain the information sought here. Created by 
unanimous vote of the Senate, the Committee is charged with 
investigating allegations of serious wrongdoing at the highest 
executive levels in connection with the 1972 presidential 
campaign and election and is instructed to consider the need 
for corrective legislation. The evidence which the Committee 
seeks from defendant President is vital to the completion of 
its work. 


*7 These principles were recently reaffirmed by this Court 
in In He: Application of United States Senate Select Committee 
on Presidential Campaign Activities, Misc. No. 70-73, June 12, 
1973, File Opin. at 17 . In United States v. Rumely, 345 U.S. 

4l (1953)* the Supreme Court termed the congressional informing 
function "indispensable" and also quoted Woodrow Wilson with 
approval : 

"'It is the proper duty of a representative 
body to look diligently into every affair 
of government and to talk much about what 
it sees. It is meant to be the eyes and 
the voice, and to embody the wisdom and will 
of its constituents. Unless Congress have 
and use every means of acquainting itself 
with the acts and the disposition of the 
administrative agents of the government the 
country must be helpless to learn how it 
is being served; and unless Congress both 
scrutinize these things and sift them by 
every form of discussion, the country must 
remain in embarassing, crippling ignorance 
of the very affairs which it is most 
important that it should understand and 
direct. The informing function of Congress 
should be preferred even to its legislative 
function.' Wilson, Congressional Government, 
303." Id. at 43. 
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The Committee has received conflicting evidence as to the 
extent of wrongdoing at the pinnacle of government, much of it 
through testimony authorized by the President himself. As the 
Statement of Material Facts As To Which There Is No Genuine 
Issue demonstrates, there has been serious, potentially credible 
evidence presented to the Committee tending to show that the 
Chief Executive himself was engaged in wrongdoing. See paras. 

9, 11-15. There has also been evidence tending to exonerate 
him of such charges. And the extent of wrongdoing by other 
officials is also the subject of sharply conflicting evidence 
received by the Committee. The pertinent evidence already 
obtained consists in considerable part of conflicting testimony 
by witnesses regarding their conversations with the President. 
The Committee would face difficult problems in resolving these 
conflicts if its assessment of the credibility of the respective 
witnesses were the sole basis of decision. But the Committee's 
investigations have revealed the existence of documents and 
tape recordings of Presidential conversations that it has now 
subpenaed. This evidence, bearing directly on the matters in 
dispute, would prove of immense and perhaps decisive value in 
determining the precise extent of malfeasance in the executive 
branch. 

An informed and accurate determination by the Committee of 
the precise extent of executive wrongdoing would be of great 
importance to Congress in deciding the need for and the form 
of corrective legislation respecting the conduct of political 
campaigns. Most particularly, it would aid in a determination 
whether legislative regulation of presidential involvement in 
political campaigns is necessary. Moreover, revelation of the 
extent of the corruption in the executive branch would help 
engender the public support needed for basic reforms in our 
electoral system. If Presidential involvement were shown, there 
might arise a strong public mandate for thoroughgoing reforms; 
if no Presidential involvement were revealed, the public might 
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be satisfied that lesser measures were adequate. The evidence 
sought is also important in other ways to Congress' discharge 
of its "informing function.” So long as the executive is 
allowed to re slst - fulT disclosure - of evidence bearing on its 
own wrongdoing, public confidence in the self-corrective 
processes of government will remain at low ebb. Public 
revelation of all Watergate facts is also needed to deter 
repetition in the future of wrongdoing by governmental 
officials. — / 

It is not merely the plaintiff Committee which has 

concluded that the evidence sought here is vital to Congress. 

By the adoption of S. Res. 194, the entire Senate has unanimously 

endorsed the Committee's efforts to obtain such evidence. The 

Resolution states that the Senate "approves and ratifies the 

committee's issuance" of the subpenas involved here, and also 

"approves and ratifies" the Committee's institution of this 

litigation to achieve compliance with these subpenas. The 

Resolution further provides that: 

"The select committee and its members, by 
issuing subpenas to the President and 
instituting and pursuing litigation to 
achieve compliance with those subpenas, 
were and are acting to determine the extent 
of possible illegal, improper, or unethical 
conduct in connection with the Presidential 
campaign and election of 1972 by officers 
or employees of the executive branch of the 
United States Government or other persons. 

It is the sense of the Senate that, in so 
doing, the select committee and its members 
were and are engaged in the furtherance of 
valid legislative purposes, to wit, a 

Z7 Release of materials to the Special Prosecutor will not 
necessarily fulfill an "informing function" because there is 
no assurance that such materials will be made available to 
Congress or the public. Moreover, as noted by the Court of 
Appeals in Nixon v. Sirica (p. 6), the integrity of Congress' 
own processes is at stake here, for the conflicts in the 
testimony of witnesses before the Committee raise a serious 
question whether perjury has been committed. The evidence 
sought by the Committee would be of vital importance in resolv- 
ing that question. 


1070 


-23- 


determlnatlon of the need for and scope of 
corrective legislation to safeguard the 
processes by which the President of the 
United States is elected and, in that 
connection, the Informing of the public 
of the extent of illegal, improper, or 
'unethTcaI~acfTvifies that occurred in 
connection with the Presidential campaign 
and election of . 1972 and the involvement 
of officers or employees of the executive 
branch or others therein. It is further 
the sense of the Senate that the materials 
sought by the committee's subpenas are 
of vital importance in determining the 
extent of such involvement and in deter- 
mining the need for and scope of 
corrective legislation." jy 

In addition, the entire Congress has enacted Public Law 93-190, 
empowering the Committee to maintain and the Courts to entertain 
litigation to enforce the subpenas previously issued by "said 
Committee to the President." Under the circumstances, the 
statute represents a Congressional recognition of the public 
importance of the materials sought; it is, moreover, certainly 
arguable that a Congress that did not support the Committee's 
efforts to achieve the materials subpenaed would not have 
passed a statute that aids It in doing so. **/ In assessing the 
public interests in disclosure, these actions by the elected 
representatives of the people are, we submit, entitled to 
great deference. Whatever legitimate interest the executive 
may have in withholding information must inevitably shrink in 
the face of such action, for "where the President takes measures 
. incompatible with the expressed or implied will of Congress, his 
power is at its lowest ebb,. . ." Youngstown Sheet and Tube Co . 
v. Sawyer. 343 U.S. 579, 637 (1952) (Jackson, J., concurring) 


*7 Senator Ervin, in his affidavit to this Court, (attached to 
the Supplemental Memorandum In Support of Plaintiffs' Motion 
For Summary Judgment) has also described the evidence sought 
by the subpenas as "vital to the exercise of the Committee's 
functions. See para. (2). 

»»/ The Senate, of course, is supportive, as demonstrated by 
ST Res. 194. 
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(emphasis added). If, in the face of this Congressional action, 
the courts were to hold that the executive may suppress evidence 
relating to official wrongdoing, the power of the legislature 
to- investigate such wrongdoing -would. be-ef fec.tivelyi destroyed,. 

In these circumstances, we believe that the public interest 
in disclosure to Congress is at least as great as the public 
interest in disclosure to the Special Prosecutor. 

On the other hand, there is no public interest in permitting 
the executive to suppress evidence that may relate to executive 
wrongdoing. In normal circumstances, there is a legitimate 
public interest in preserving the confidentiality of certain 
executive deliberations in order to promote full and frank 
discussion. But where possible criminal conduct of the Presidart 
or his close associates is involved, this interest in confiden- 
tiality is overwhelmed by the public interest in preventing 
the concealment of official wrongdoing. 

As the Supreme Court observed in Gravel v. United States , 
408 U.S. 606, 627 (1972), the "so-called executive privilege" 
has never been applied to shield wrongdoing. It would be 
plainly intolerable if a privilege to promote confidentiality 
of executive communications were extended to the point of 
permitting executive suppression of evidence bearing on criminal 

wrongdoing by those in high public office. As pointed out by 

■ 

the Court of Appeals in Nixon v. Sirica (p. 7), quoting 
Committee for Nuclear Responsibility. Inc, v. Seaborg , 149 U.S. 
App. D.C. 385, 391, 463 F. 2d 788, 794 (1971), if such were the 
law, an executive official "would have the power on his own 
say so to cover up all evidence of fraud and corruption." 

*7 Indeed, we respectfully submit that the interest of Congress 
Tn obtaining evidence is weightier than that of the grand jury. 
For however regrettable it might be if a few guilty individuals 
were to go unpunished for want of relevant evidence, there is 
an even greater public interest in legislation, should it be 
required, to prevent the subversion of high executive office in 
the future. There is, moreover, a compelling public need for 
total revelation of all the facts of the Watergate affair, a 
need that, most probably, can only be met by Congress in the 
exercise of its "informing function." 
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Counsel for the defendant President have already conceded 
that he may not invoke executive privilege to cloak his own 
possible wrongdoing. The Reply Brief filed on behalf of the 
President in - thi s Court in- the- Special Prosecutor 1 s- case 
asserts: 


"It is, of course, true that to 'the extent 
that the conversations /“between the President 
and his aides_7 do not concern the legitimate 
affairs of Government and the performance of 
the official duties and responsibilities of 
the President and his staff' they are not 
protected by executive privilege." 

And other pleadings filed on behalf of the President in that 

proceeding likewise appear to concede that executive privilege 

may not be used to suppress evidence bearing on the President's 

own wrongdoing. // This concession is fully applicable here. 

As noted, (p.21 , Infra ) the Committee has already received 

serious, potentially credible evidence which, if believed, 

would tend to implicate the President in serious wrongdoing. 

The President has in his possession additional evidence — tapes 

and documents — that could be of crucial and perhaps decisive 

value in resolving the conflicting evidence before the Committee 

and developing the true facts. In these circumstances, the 

principle that an executive official may not invoke privilege 

to suppress evidence bearing on his own possible wrongdoing — 

a principle already conceded by the President's counsel — is 

directly applicable. 

Nor do we perceive a public Interest in permitting the 
President to suppress evidence relating to possible wrongdoing 
by his closest associates. On the one hand, the possibility 
of inquiry into illegal executive activity can have little, if 


*7 See Mlsc. No. 47-73j Resp. Brief in Opp. pp. 21-23. At the 
oral argument before this Court in the Special Prosecutor's case, 
counsel for the President conceded that any executive privilege 
which the President might enjoy would be limited to matters 
relating to the performance of his official duties. Tr. p. 16. 
Certainly, materials relating to criminal activities in con- 
nection with the 1972 presidential campaign and election would 
not concern "official duties." 
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any, chilling effect on wholly lawful executive deliberations. 

On the other hand, permitting executive officials to suppress 
such evidence could invite abuses. A President is bound to his 
close associates' by strong-ties of mutual self-interest as well 
as friendship. Revelation of wrongdoing on their part would 
almost certainly redound to the President's own political 
disadvantage. In such a situation, a President with the best 
of intentions may be all too prone to rationalize a claim of 
privilege in terms of a supposed "public interest" in sup- 
pression that is wholly insubstantial. At worst, the executive 
in such a situation could "on his own say so cover up all 
evidence of fraud and corruption." Nixon v, Sirica , p. 30. 

The courts have been fully aware of the potential hazards 
in a privilege to suppress evidence relating to official mis- 
conduct, and have accordingly refused to create such privileges. 
As pointed out by Mr. Chief Justice Burger on behalf of the 
Surpeme Court in United States v. Brewster , 408 U.S. 501, 521 
(1972): "/Tj7he laws of this country allow no place or employ - 

ment as a sanctuary for crime... ." One of the earliest cases 
involving a claim of executive privilege in the context of 
charges of criminal wrongdoing by government officials was 
United States v. Doheney and Fall (Sup. Ct. Dist. Col. 1926), 
a prosecution arising out of the Teapot Dome Scandal. The 
Court there rejected a formal claim by the Secretary of the 
Navy to suppress testimony concerning conversations between a 
Navy captain and a defendant regarding defense installations. 

The Court held that the testimony was relevant to the criminal 
charges, and that the government's interests in confidentiality 
could adequately be served by deleting the identity of a 
foreign power referred to in the conversation. Stenographic 
Record, 2-3, 2381-2384, 2392 et seq . , reprinted in Morgan and 
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Maguire, Cases and Materials on Evidence (3d ed. 1951) 405-409. 



(N.D. 111. 1965); Wood v. Breier , 54 F.R.D. 7, 12 (E.D. Wise. 


1972). V 

The absence of any public interest in permitting presi- 
dential suppression of evidence relating to official misconduct 
is reinforced in the present case by the President's refusal to 
invoke executive privilege regarding testimony by executive 
officials before the Committee and elsewhere "concerning 
possible criminal conduct or discussions of possible criminal 
conduct." ♦*/ Our Statement of Material Pacts, paras. 20-24 

V" Cases arising under state law and considering analogous 
executive privileges reach the same conclusion. Attorney General 
v. Tufts, 239 Mass. 458, 491-92, 132 N.E. 322, 326 (1921); 
Metzler v. United States, 64 F. 2d 203 (9th Cir. 1933) (privilege 
arising under state statute). The privilege enjoyed by the 
judicial and legislative branches are likewise vulnerable when 
criminality is involved. Thus the petit and grand jurors' 
privilege — clearly the most significant in the workings of the 
judicial process — must yield in a case investigating criminal 
wrongdoing by a juror. Clark v. United States, 289 U.S. 1 
(1933); See also . United States v. Proctor & Gamble Co., 356 
U.S, 667, 6b4 (1958); United States v. Proctor & Gamble Co., 

25 F.R.D. 495 (D.N.J. i960). Even the legislator's privilege, 
grounded constitutionally on the specific language of the 
Speech and Debate Clause, does not offer a blanket shield to 
charges of criminal misconduct. In Gravel v. United States, 408 
U.S. 606 (1972), the Court held that Senator Gravel's assistant 
could be compelled to testify about publication of the Pentagon 
Papers, which the Senator himself had read on the Senate floor. 
The Court went on to state that even the Senator could be 
interrogated by a grand jury concerning the sources of infor- 
mation he relied on in performing his legislative duties if 
criminal conduct were indicated. 4o8 U.S. at 622 - In United 
States v. Brewster, 408 U.S. 501 (1972), a Senator's conviction 
for making a floor speech in return for a bribe was upheld on 
the ground that "/~t_7aking a bribe is, obviously, no part of 
the legislative process or function." 408 U.S. at 526. In view 
of these authorities, it is hardly tolerable for the executive, 
who enjoys no constitutional grant of immunity, to assert a 
privilege which Is denied to legislators and the judicial 
branch. Moreover, as remarked in our Memorandum Of Points And 
Authorities In Support Of Motion For Summary Judgment (pp. 26-7) 
comparable evidentiary privileges, such as the attorney-client 
privilege, do not apply where there is evidence of criminal 
conduct. 

**/ The language is from the President's May 22, 1973, state- 
ment on Watergate. The President’s action in this regard was 
wholly consistent with historical practice. Whatever the record 
may be in other areas, the executive apparently has not, prior 
to this litigation, asserted any blanket privilege to thwart 
congressional investigations into executive wrongdoing and, as 
detailed in the Historical Appendix to our Memorandum Of Points 
And Authorities In Support Of Motion For Summary Judgment, has 
frequently cooperated with legislative investigations into 
executive malfeasance. 
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details the President’s statements regarding his disinclination 
to invoke executive privilege and the extent of evidence 
already given to the Committee and otherwise revealed regarding 
the subject matters of the material under subpena at the time 
the present motion for summary judgment was filed. These 
facts do not need repetition here, but we would point out that 
since that date numerous tapes and documents covered by our 
two subpenas have been turned over to the Court and the Special 
Prosecutor, some in compliance with the grand jury subpena, 
some voluntarily. For example, tapes of four conversations 
subpenaed by the Committee have been released by the President 
to the Court in compliance with the grand jury subpena, along 
with related documents, and certain White House files have now, 
it appears, been opened to the Special Prosecutor. The Court has 
listened to the four conversations involved and ruled on whatever 
"particularized claim: of privilege were asserted by the 
P- ’.sident. See Order dated December 19, 1973. It is highly 
significant that as to three conversations — those on March 13 
and 21 — the President asserted no "particularized claim" of 
executive privilege and raised no such claim as to the "Watergate" 
portion of the September 15 tape. See the President's Analysis, 
Index and Particularized Claims of Executive Privilege For 
Subpoenaed Materials at pp. 14, 17, 18, 19 in Misc. No. ^7-73. 

As indicated by the Court of Appeals in Nixon v. Sirica , 
these actions have great significance for a judicial assessment 
of the public interest in disclosure of executive tapes and 
documents relating to the same subject matter as the evidence 
whose revelation has been permitted by the President: 
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"Our conclusion that the general confident!- . 
ality privilege must recede before the grand 
jury's showing of need, is established by the 
unique circumstances that made this showing 
possible. In his public statement of May. 22, 

1973 the President said: 'Executive privilege 
will not be invoked as to any testimony con- 
cerning possible criminal conduct or discussions 
of possible criminal conduct, in the matters 
presently under investigation, including the. 
Watergate affair and the alleged cover-up. - 
We think that this statement and its consequences 
may properly be considered as at least one factor 
in striking the balance in this case. Indeed, 
it affects the weight we give to factors on 
botti sides of the scale. On the one hand, the 
President's action presumably reflects a 
judgment by him that the interest in the 
confidentiality of White House discussions 
in general is outweighed by such matters 
as the public interest, stressed by the 
Special Prosecutor, in the integrity of 
the level of the Executive Branch closest 
to the President, and the public interest 
in the integrity of the electoral process — 
an interest stressed in such cases as Civil 
Service Commission v. National Association 
of Letter Carriers and United States v. 

United Automobile Workers. . . . 


"At the same time, the public testimony 
given consequent to the President's decision 
substantially diminishes the interest in 
maintaining the confidentiality of conversations 
pertinent to Watergate. The simple fact is 
that the conversations are no longer confi- 
dential. Where it is proper to testify about 
oral conversations, taped recordings of those 
conversations are admissible as probative and 
corroborative of the truth concerning the 
testimony. There is no 'constitutional right 
to rely on possible flaws in the fitness 's/ 
memory. * * * /~ N_7o other argument can 
justify excluding an accurate version of a 
conversation that the /~witness_7 could 
testify to from memory. ' In short, we see no 
justification, on confidentiality grounds, 
for depriving the grand jury of the best 
evidence of the conversations available . " 

(p. 31-32) (footnotes omitted) 

These considerations are directly controlling here, for the 

President's May 22 statement related to testimony before the 

plaintiff Committee just as much as to testimony before the 

grand jury, and, in fact, much of the testimony that resulted 

from this statement was presented to the Committee, as the 
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Court of Appeals noted in Nixon v. Sirica (p. 6). Hence the state- 
ment represents a Presidential recognition of thepublic Inters d; 
in legislative access to evidence relating to official mis- 
conduct. And, by the same token, the President's asserted 
interests in confidentiality have been sharply eroded by the 
disclosures that have already been made to the Committee and 
elsewhere with his permission. As in Nixon v. Sirica , both of 
these factors weigh strongly in favor of disclosures here. 

Moreover, there are additional reasons in this case for 

not allowing the President to pick and choose among the ; 

evidence in this case to be disclosed. We submit that 

it would be highly unfair to the Committee and the Congress, 

as well as the public they represent, to permit the President to 

toy with the investigatory process by withholding the best 

evidence available on matters as to which he has already 

permitted testimony. To paraphrase language from the decision 

in Lopez v. United States . 373 U.S. 427, 439 (1963) relied upon 

by the Court of Appeals in Nixon v. Sirica (p. 32): 

"Stripped to its essentials, the defendant 
President' s_7 argument amounts to saying 
that he has a constitutional right to rely 
on possible flaws in the agent's memory, or 
to challenge the agent's credibility without 
being beset by corroborating evidence that is 
not susceptible of impeachment. For no 
other argument can Justify excluding an 
accurate version of a conversation that 
the agent could testify to from memory." 

As Mr. Chief Justice Vinson stated, the basic principle 
against permitting selective disclosure in the context of 
testimony: "To uphold a claim of privilege in this case would 

open the way to distortion of facts by permitting a witness to 
select any stopping place in the testimony." Rogers v. United 
States , 34o U.S. 367, 371 (1950). Accordingly, it has been the 
settled policy of our law that one who, by selective disclosure, 
breaches a confidence protected by a privilege is held to have 
forfeited that privilege. This policy is fully applicable 
here. 

V See the discussion in our Memorandum Of Points And Authorities 
In Support Of Motion For Summary Judgment at pp. 30-1. 
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CONCLUSION 

The foregoing discussion demonstrates that application to 
this case of the balancing test enunciated in Nixon v. Sirica 
fully vindicates Congress 1 right to the evidence sought by the 
Committee. There is a strong public interest in effective 
legislative investigation of executive wrongdoing. The 
Committee has determined that the evidence it seeks here is 
necessary for the effective discharge of its investigatory 
and other legislative responsibilities, and that determination 
has been specifically reaffirmed by a unanimous Senate. The 
public importance of the controversy has been recognized by the 
entire Congress through the enactment of P.L. 93-190, a law 
that arguably would not have been passed had not the full 
Congress been supportive of the Committee's efforts to obtain 
the materials under subpena. And the President has acknowledged 
the public interest in disclosure to Congress by permitting 
testimony and the revelation of evidence on the very matters 
involved in the Committee's subpenas. These several consider- 
ations combine to make for a "uniquely powerful showing" of 
public interest in disclosure. Nixon v. Sirica , p. 30 

On the other hand, there is no public interest in permitting 
suppression of evidence relating to official misconduct. The 
normal interest in confidentiality vanishes when it becomes a 
cloak for possible wrongdoing, and it would be against the public 
interest to recognize a privilege whereby executive officials 
could suppress evidence relating to possible wrongdoing by 
themselves or their closest associates. Moreover, by permitting 
testimony and the disclosure of evidence relating to the very 
matters on which the Committee now seeks tapes and documents, 
the President has effectively dissipated whatever lingering 
public interest in confidentiality there might otherwise be in 
this case. To permit the President to pick and choose among the 
evidence offered to the Committee, withholding the best, is not 
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only wholly unjustified, but represents a serious disservice 


to the legislature, the public, and to the integrity and 
accuracy of the investigatory process. The public interest 
in this case calls overwhelmingly for disclosure. 

Plaintiffs' motion for summary judgment should be granted. 
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THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


SENATE SELECT COMMITTEE ON PRESIDENTIAL 
CAMPAIGN ACTIVITIES, et 

Plaintiffs 


) 
) 
) 
) 

v. ) 

) 

) 

RICHARD M. NIXON, ) 

individually and as President of the United) 

) 
) 
) 


FILED 7 1974 

) _ — : 


JAMES F. DAVEY 
CLERK 


Civil Action 
No. 1593-73 


States „ 


Defendant 


AMENDMENT TO COMPLAINT 


The Complaint herein, filed on August 9, 1973., is hereby 
amended, with leave of Court^Ard without objection of defendant, 

as follows: 


1. On page 4 of the Complaint, immediately preceding paragraph 
10, the following paragraph is inserted: 


"9a. The jurisdiction of this Court further rests 
on Public Law 39-190, codified as 18 U.S.C. 

® 1364, which became law on December 19, 1973, 
and which grants this Court 'original 
jurisdiction, without regard to the sum 
or value of the matter in controversy, of 
any civil action heretofore or hereafter 
brought by the Senate Select Committee on 
Presidential Campaign Activities ... to 
enforce or secure a declaration concerning 
the validity of any subpoena . . . heretofore 
or hereafter issued by said Committee to the 
President ... to procure the production 
before the said Committee of any information, 
documents, taped recordings, or- other 
materials relevant to matters the said 


jj/ Sirica, C. J. 
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Committee is authorized to investigate, and 
/this/ 7 Committee shall have jurisdiction to 
enter any such judgment or decree in any such 
civil action as may be necessary or appropriate 
to enforce obedience to any such subpoena or 
order.' This statute also establishes the 
Select Committee's authority to sue in its 
own name and in the name of the United States 
and to prosecute this action by the 
attorneys of its choice. A copy of P.I». 93- 
190 is appended hereto and made a part of 
this complaint by reference. 

2. On page 7 of the Complaint, immediately preceding the 

heading " Cause of Action ," the following paragraph is inserted; 

"18a. On November 7, 1973, the Senate passed Senate 
Resolution 194, 93d Cong. 1st Sess., which 
approved and ratified the Committee’s actions 
in subpenaing and suing the President and 
stated that it is the sense of the Senate 
that the Committee, in so doing, was and is 
acting with valid legislative purposes and 
seeking information vital to the fulfillment 
of its legitimate legislative functions. 

A copy of S.Res 194 is appended hereto and 
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93-190 


linetg'thiri Contjress of the Snitd States of America 

AT THE FIRST SESSION .! 

Begun and held at the City of Washington on Wednesday , the third day of January , 
one thousand nine hundred and seventy-three 


Hnact 

To confer jurisdiction" upon the district court of the United States of certain 
civil actions brought by the Senate Select Committee on Presidential Campaign 
Activities, and for other purposes. 

Be it enacted by the Senate and House of Representatives of the 
V tilted States of America in Congress assembled , That ( a) the District 
Court of the United States for the District of Columbia shall have 
original jurisdiction, -without regard to the sum or value of the matter 
in controversy, of any civil action heretofore or hereafter brought by 
the Senate Select Committee on Presidential Campaign Activities, 
which was created on February 7, 1973, by Senate Resolution Num- 
bered 60, to enforce or secure a declaration concerning the validity 
of anv subpoena or order heretofore or hereafter issued by said 
Committee to the President or the Vice President or anv other officer 
of the United States or any officer or employee of any department or 
agency of the United States to procure the production before the said 
Committee of any information, documents, taped recordings, or other 
materials relevant to matters the said Committee is authorized to 
investigate, and the said District Court shall have jurisdiction to enter 
any such judgment or decree in anv such civil action as may be neces- 
sary or appropriate to enforce obedience to any such subpoena or 
order. 

(b) The Senate Select Committee on Presidential Campaign Activi- 
ties shall have authority to prosecute in its own name or in the name 
of the United States in the District Court of the United States for the 
District of Columbia any civil action heretofore or hereafter brought 
by said Committee to enforce or secure a declaration concerning the 
validity of any subpoena or order heretofore or hereafter issued by 
said Committee to tne President or Vice President or any other officer 
of the United States or any officer or employee of any department of 
the United States to procure the production before the said Committee 
of any information, documents, taped recordings, or other materials 
relevant to the matters the Committee is authorized to investigate, and 
pray the said District Court to enter such judgment or decree in said 
civil action as may be necessary or appropriate to enforce any such 
subpoena or order. 

(c) The Senate Select Committee on Presidential Campaign Activi- 
ties may be represented by such attorneys as it may designate in any 
action prosecuted by said Committee under tins Act. 



Speaker of the House of Representatives. 


President of the Semte.{yL0 
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93d CONGRESS £1 T'P a /n J 

i " s — » S. RES, 194 ' r 

• • . • : . ... 1 ; 

IN THE SENATE OF THE UNITED STATES 1 

' November 2, 1973 • 

Mr. Ervin (for himself, Mr. Baker, Mr. Gurnet, Mr. Inoute, Mr. Montoya, 
Mr. Talmadoe, and Mr. W ticker) submitted the following resolution; 
which was ordered to be placed on the calendar 

* r , • . 3 . * j t 

November 7,1973 
Considered and agreed to 


RESOLUTION 

Relating to S. Res. 60. 

1 Resolved, That — 

2 Section 1. By S. Res. 60, Ninety-third Congress, first 

3 session (1973), section 3(a) (5), the Select Committee on 

4 Presidential Campaign Activities was and is empowered to 

5 issue subpenas for documents, tapes, and other material to 

6 any officer of the executive 'branch of the United States Gov- 

7 emment. In view of the fact that the President of the United 

8 States is, as recognized by S. Res. 60, an officer of the 

9 United States, and was a candidate for the office of President 

10 in 1972 and is therefore a person whose activities the select 

11 committee is authorized by S. Res. 60 to investigate, it is 


V 
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1 the sense of the Senate that the select committee’s issuance 

2 on July 23, 1973, of two subpenas duces tecum to the Pres- 

3 ident fpr the production of tapes and other materials was 

4 and is fully authorized by S. Res. 60. Moreover, the Senate 

5 hereby approves and ratifies the committee’s issuance of 

6 these subpenas. 

7 Sec. 2. On August 9, 1973, the select committee and its 

8 members instituted suit against the President of the United 

9 States in the United States District Court for the District of 

10 Columbia to achieve compliance with the two subpenas ref- 

11 erenced in section 1 above, and since that time, in both the 

12 district court and the United States Court of Appeals for the 

13 District of Columbia Circuit, have actively pursued this litiga- 

14 tion. It is the sense of the Senate that the initiation and pur- 

15 suit of this litigation by the select committee and its members 
.16 was and is fully authorized by applicable custom and law, 

17 including the provisions of S. Res. 262, Seventieth Congress, 

18 first session (1928). In view of the entirely discretionary 

19 provisions of section 3(a) (6) of S. Res. 60, it is further 

20 the sense of the Senate that the initiation of this lawsuit did 

21 not require the prior approval of the Senate. Moreover, the 

22 . Senate hereby approves and ratifies the actions of the select 

23 committee in instituting and pursuing the aforesaid litigation. 

24 Sec. 3. The select committee and its members, by issuing 

25 subpenas to the President and instituting and pursuing litiga- 
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1 tion to achieve compliance with those suhpenas, were and 

2 are acting to determine the extent of possible illegal, im- 

3 proper, or unethical conduct in connection with the Pres- 

4 idential campaign and election of 1972 by officers or 

5 employees of the executive branch of the United States Gov- 

6 ernment or other persons. It is the sense of the Senate that, 

7 in so doing, the select committee and its members were and 

8 are engaged in the furtherance of valid legislative purposes, 

9 to wit, a determination of the need for and scope of corrective 

10 legislation to safeguard the processes by which the President 

11 of the United States is elected and, in that connection, the 

12 informing of the public of the extent of illegal, improper, or 

13 unethical activities that occurred in connection with the 

14 Presidential campaign and election of 1972 and the involve- 

15 ment of officers or employees of the executive branch or 

16 others therein. It is further the sense of the Senate that the 

17 materials sought by the committee’s suhpenas are of vital 

18 importance in determining the extent of such involvement 

19 and in determining the need for and scope of corrective 

20 legislation. 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


SENATE SELECT COMMITTEE ON PRESIDENTIAL 
CAMPAIGN ACTIVITIES, et al., 

Plaintiffs 


v. 


RICHARD M. NIXON, individually and as 
President of the United States, 

Defendant 


CERTIFICATE OF SERVICE 

I, James Hamilton, do hereby certify that on January 7, 
1974, I served copies of the attached Plaintiffs* Memorandum On 
Remand and Amendment to Complaint upon defendant President by 
having said copies hand-delivered to the offices of his counsel 
in the Executive Office Building, Pennsylvania Avenue, 
Washington, D. C. 1 


Civil Action 
No. 1593-73 



James^ Hamilton 
Assistant Chief Counsel 
United States Senate 
Washington, D. C. 20510 


Attorney for Plaintiffs 



1088 


THE UNITED STATES DISTRICT C6URT 
FOR THE DISTRICT OF COLUMBIA 


SENATE SELECT COMMITTEE ON PRESIDENTIAL 
CAMPAIGN ACTIVITIES , et al.. 

Plaintiffs 


v. 


UCHARD M. NIXON, individually and as ) 

President of the United States, 1 Civil Action 

No. 1593-73 

Defendant ) 


ORDER 

This matter having come before the Court on plaintiffs' 
request for expedited handling of the issues herein, it is 
hereby this day of January, 1974, 

ORDERED that: 

(1) Plaintiffs shall file their Amendment To Complaint and 
Memorandum On Remand on or by Monday, January 7, 1974. 

(2) Defendant shall file his Answer to the Amendment To 
Complaint and his response to Plaintiffs' Memorandum On Remand 
on or by Thursday, January 17, 1974. 


John J. Sirica, Chief Judge 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


SENATE SELECT COMMITTEE ON ) 

PRESIDENTIAL CAMPAIGN ACTIVITIES, ) 

ET AL. , ) 

) 

Plaintiffs, ) 

) 

v. ) Civil Action No. 1593-73 

) 

RICHARD M. NIXON, individually and ) 

as. President of the United States, ) 

) 

Defendant. ) 


ORDER 

This matter having come before the Court on 
plaintiffs' request for expedited handling of the issues 
herein, it is hereby 

ORDERED that plaintiffs shall file their 
Amendment to the Complaint and Memorandum on Remand on 
or by January 7, 1974; and it is further 

ORDERED that defendant shall file his Answer 
to the Amendment to the Complaint and his response to 
plaintiffs' Memorandum on Remand on or by January 17, 1974, 
said dates having been set by Chief Judge Sirica prior to 
transfer of the file to the undersigned. 



UNITED STATES DISTRICT JUDGE 


January 9, 1974. 
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January 9, 1974 


BY HASP 

The Honorable Gerhard A. Gesell 
United States District Judge 
United States Court House 
Constitution Avenue and 
John Marshall Place, B.W. 
Washington, D.C« 


Dear Judge Gesell: 

The Court has requested that ve supply it with the relevant 
legislative history of Public Low 93-190. Thi3 history is attached 
along with that of Senate Resolution 194, 93d Cong., 1st Sess., 
(Sovaaber 7, 1973). In order to assist the Court in understanding 
the progression of the bill and resolution through Congress, we 
present below a brief guide to the legislative history of both 
provisions. 

Both 3. Rea. 194 and the original version of P.D. 93-190 were 
introduced in the Senate on Havember 2, 1973 (see Tab A). The 
initial Jurisdictional bill, which was designated S. 2641 and is 
attached at Tab B, was far broader than the bill that eventually 
became law. The first bill would have provided Jurisdiction for 
suits to enforce congressional sub perns issued to the President 
or other officers and employees of the executive branch by either 
House of Congress, any ccnaaittee or subcommittee of either House 
or any Joint committee of Congress. The bill also would have 
provided standing for the appropriate plaintiffs and allowed them 
to prosecute their actions by the attorneys of their choice (as 
does the present statute respecting the Select Ccssaittee). 

The bill was accompanied by oral and written statements by 
Senator Ervin (Tab A). Senator Ervin made clear that the statute, 
despite its bread scope, was introduced in response to Judge 
Sirica’s ruling of October 17, 1973* that dismissed thi3 suit for 
lack of Jurisdiction. He emphasized that a civil remedy to resolve 
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the controversy was needed because it would net be appropriate to 
initiate criminal contempt proceedings or use the Senate’s self- 
help procedures against the President. At Senator Ervin's request, 
the bill was placed on the calendar for consideration on Tuesday, 
November 6 . 

S. Res. 194 was also accompanied, by oral and written statements 
by Senator Ervin (Tab A). It is apparent from his statements— as 
from the text of the resolution— that its purpose was to aid in re- 
solving certain issues raised in this law suit, i,e., the scope of 
the Comaittee's authority to subpeaa and sue the President and in- 
vestigate wrongdoing in the executive branch. The resolution was 
also placed on the calendar far consideration on Tuesday, November 6 . 

The resolution was actually called up far consideration on 
Wednesday, November 7 (see Tab C). Upon its reading, it was unani- 
mously passed by the Senate. 

S. 2641 was introduced in the House cm Boreafcer 8 , 1973, by 
Congressman Preyer and others. The bill was immediately referred 
to the House Committee on the Judiciary (Tab D). 

On November 9 , a "substitute amendment" to S. 2641, which later 
became P.L. 93-190, was introduced by Senator Ervin in the Senate 
(see Tab S). The substitute amendment, which, of course, was limited 
to suits brought by the Select Ccoaittee, passed the Senate that 
same day. The new bill was substituted by Senator Ervin on the sug- 
gestion of Senator Eroska, who viewed the initial., bill as overbroad. 
Eruska, however, opposed even the substitute amendment, claiming 
that it would cast the judicial branch "in the role of umpire or 
referee between Congress and the executive in disputes over the pro- 
duction of document a and evidence". S. 20131. Senator Eruska did 
express his view that narrowing the bill to deal with the unique ... . 
controversy presented by the Select Committee's subpenas was a 
"prudent step". S. 20131. 

In several respects, the bill as passed is broader than the 
original bill. Most importantly, it provides that the District" 

Court "shall have jurisdiction to eater any such judgment car decree 
in any such civil action as may be necessary or ap pr opriate to en- 
force obedience to any ... subpoena" issued by the Committee. 

The Senate substitute amendment was considered and passed by 
the House on December 3 (Tab F), after having been presented by 
Congressman Khstenmeier. The substitute amendment had previously 
been reported out of the House Caamittee on the judiciary without 
dissent on Hcrvember 26 (Tab G). to the floor Congressman Railsback 
recognized that provision for a civil remedy was necessary because 
other methods of enforcing a subpena against the President would be 
"unseemly”. H. 10485. Mr. Kastenaeier on the floor and the Judi- 
ciary Ccoaittee Report both stated that the bill "will leave unre- 
solved any issue of justiciability”. This is, of course, correct. 
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for only this Court can determine if this controversy is justiciable. 
But this statute, which provides that the Court ha3 jurisdiction "to 
enter any . . . Judgment or decree ... necessary or appropriate to 
enforce obedience to any Jcamdttee/ subpoena” does serve as a con- 
gressional expression of opinion that this controversy is judic table, 
especially when Juxtaposed with the President's contention that the 
case is not Justiciable because be is insane from Court process. It 
is plain from the statements of the bill's supporters-- Ervin, 
Kastenmeier, Railsback, Rodino— and its opponents— Hruska, McClory, 
Brooks— that they all recognized that implicit in the bill's passage 
was the view that this Court should, decide the present controversy. 

Also significant is the remark of Congressman Rodino who, in 
su pp o rt of the bill, observed that "conclusion of the Watergate 
investigation is critical to the restoration of our people's confi- 
dence in the Federal Government". H. 10486. This statement is but 
another affirmation of the importance of Congress* "inf arming 
function", a subject dealt with in depth in our memorandum. 

Sincerely yours. 


Senate Select; Committee on 
Presidential Campaign Activities 

Attorney for Plaintiffs 


JH:slk 

Enclosures 


cc: J. Fred Buzbardt (w/enc.) 
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to me^hat even those who old admit 
begrudfcihgly that/this Is the kind of man 
we ought have, would say that we 
should get onWth the Job. 

Mr. LONOyi would hope so. 


SENATE RESOLUTION 194— SUBMIS- 
SION OP A RESOLUTION RELAT- 
ING TO SENATE RESOLUTION 60 

(Ordered to be placed on the calen- 
dar ) 

Mr. ERVIN. Mr. President. I send to 
the desk a resolution -and ask for Its 
immediate consideration. I do this In be- 
half of all the members of the Senate 
Select Committee on Presidential Cam- 
paign Activities. 

The assistant legislative clerk read the 
resolution by title. 

The resolution (S. Res. 194) is as 
follows: 

Resolved That, 

Section 1 . By 8. Res. 60, 93d Cong, 1st 
Sess. (1973), Sec. 3(s)(5). tbe Select Com- 
mittee on Presidential Campaign Activities 
was and Is empowered to Issue subpenas for 
documents, tapes and other materials to any 
'officer of the executive branch of the United 
States Government. In view of the fact that 
the President of the United States is, as 
recognized by S. Res. 60, an oflicer of the 
United States, and was a candidate for the 
office of President la 1972 and is there- 
fore a person whose activities the Select 
Committee Is authorized by S. Res. 60 to in- 
vestigate, it is the sense of the Senate that 
the Select Committee’s Issuance on July 23, 
1973, of two subpenas duces tecum to the 
President for the production of tapes and 
other materials was and Is fully authorized 
by S. Res.- 60. Moreover, the Senate hereby 
approves and ratifies the Committee’s Issu- < 
ance of there subpenas. 

Sec. 2. On August 9. 1973, the Select 
Committee and Us members Instituted suit 
against the President of the United States 
In the United States District Court for the 
Dlsrlct of Columbia to achieve "compliance 
with tbe two subpenas referenced in Sec- 
tion 1 above, and since that time, in both 
the District Court and the United States 
Court of Appeals for the District of Columbia 
Circuit, have actively pursued this litiga- 
tion. It is the sense of the Senate that the 
initiation and pursuit of this litigation by 
the Select Committee and Its members was 
and is fully authorized by applicable custom 
and law, including the provisions of S. Res. 
262 , 70th Cong. 1st Sess. (1928L In view of 
the entirely discretionary provisions of Sec- 
tion 3 (a) (6)' of S. Res. 60. it is further the 
sense of the Senate that the Initiation of 
this lawsuit did not require the prior ap- 
proval of the Senate. Moreover, the Senate 
hereby approves and ratifies the actions of 
the Sc'. .t Committee In Instituting and pur- 
suing the aforesaid litigation.'’ 

Sec. 8. The Select Committee and its 
members, by issuing subpenas to the Presi- 
dent and instituting and pursuing litiga- 
tion to achieve compliance with those sub- 
penas, were and are acting to determine the 
extent of possible Illegal, Improper or un- 
ethical conduct In connection with the pres- 
idential campaign and election of 1972 by 
officers or employees of the executive branch 
of the United States Government or other, 
persons. It Is the sense of the Senate that. In 
so doing, the Select Committee and its mem- 
bers were and are engaged in the further- 
ance of valid legislation purposes, to writ, a 
determination of the need for and scope of 
corrective' legislation to safeguard the proc- 
esses by which the President of the United 
States is elected and. In that connection, the 
informing of the public of the extent of Il- 


legal improper or unethical actlvt that 
occurred in connection with the presidential 
campaign and election of 1972 and the in- 
volvement of officers or employees of ex- 
ecutive branch or others therein. It is fur- 
ther the sense of the Senate that tbe mate- 
rials sought by the Committee’s subpenas are 
of vital Importance In determining the ex- 
tent of such involvement and In determining 
the need for and scope of Corrective legisla- 
tion. 

The PRESIDING OFFICER. Is there 
objection to the unanimous-consent re- 
quest? 

Mr. GRIFFIN. I would have to reserve 
the right to object because I do not know 
\vhat the resolution is or its fundamental 
purpose. ~ 

Mr. ERVEN. Mr. President, the resolu- 
tion is to make It plain that the Senate 
Select Committee in bringing a suit in 
the District Court of the United States 
to require access to certain specified tapes 
is acting in behalf of the Senate. 

Mr. GRIFFIN. May I inquire of the 
distinguished Senator from North Caro- 
lina, does he really expect the matter to 
be considered and voted on this morn- 
ing, or is it acceptable to the Senator 

Mr. "ERVIN. I would ask unanimous 
consent that the resolution be placed 
upon the calendar, anrf that it be called 
up Tuesday morning, if that does not 
interfere w ith th e program. 

Mr. GRIFFIN. I suppose It would be 
called up in the normal course at that 
time, would it not, if we could have it_ 
called iip under the same circumstances. 
The Senate Is not coming In on Tuesday, 
necessarily. . - - 

Mr. ROBERT C. BYRD. Mr. President. 

I was going to reserve the right to object 
simply to state that it is not certain that 
the Senate will be in on Tuesday. The 
Senate will come in on Monday. 

Mr. ERVIN. There may be some ob- 
jection to considering it Monday. I ask 
unanimous consent 

Mr. GRIFFIN. But to have it go on the 
calendar 

Mr. ERVIN. I ask unanimous consent 
that the resolution be placed upon the 
calendar, and that it not be called up be- 
fore Tuesday morning. 

The PRESIDING OFFICER. Is there 
objection? 

Mr. GRIFFIN. Mr. President, I shall 
not object to that. I realize that many 
of my colleagues, perhaps, will think that 
this matter should go to a committtee, 
and we should have some hearings on it, 
and that would be a preferable way to 
legislate. But, on the other hand, the 
Senator from North Carolina, under the 
parliamentary situation. Is clearly able, 
through this procedure, to ask unani- 
mous consent for immediate considera- 
tion to get it to the calendar without It 
going to a committee, and If he wants to 
take that route he is certainly within his 
rights, and the only thing we are doing- 
here by unanimous consent is to avoid 
the parliamentary steps that would be 
necessary. - ■ 

' The PRESIDING OFFICER. Without 
objection, it is so ordered. 

Mr. ERVIN. I make this request be- 
cause time is of the essence. A suit that^ 
this resolution might possibly affect is 
now pending, and may come up any day 
in the circuit court. 


I ask unanimous consent to have print- 
ed in the Record a statement prepared 
by me explaining the nature and purpose 
of the resolution, for the information id 
the Senate. 

The PRESIDING OFFICER. Without 
objection. It is so ordered. - 

Statement or Senatok Ervin 
The Resolution before the Senate Is In- 
tended to aid In resolving certain questions 
that have been raised concerning the Select 
Committee’s actions. 

It states that it Is tbe sense of the Senate 
that the Committee, under S~. Rea. 60. had 
and has authority to subpena the President, 
who Is an "officer" of the United States amen- 
able to 6Ubpen& under Sec. 3(a) (S) of 8. 
Rex. 60. to obtain certain information relat- 
ing to possible linproper. Illegal, or unethical 
conduct In connection with his candidacy for 
the Presidency In 1972. It further states that 
the Senate approves and ratifies the Com- 
mittee’s action in regard to Its subpenas. 

It states it Is tbe sense of the Senate that 
the Committee and Its members were and are 
fully empowered by applicable custom and 
law, including' S. Res. 262, 70th Cong, 1st 
Sess. (1928), to sue to enforce the Commit- 
tee’s subpenas and that the Senate approve 
and ratifies tbe Initiation and prosecution 
of this litigation. ' - ' 

Finally, It states that it Is the sense of the 
Senate that the Committee and Its mem- 
bers. In subpenfting and bringing a civil ac- 
tion to enforce Its subpenas, were and are 
acting In furtherance of valid legislative pur- 
poses — a determination of the need for and 
scope of corrective legislation relating to 
presidential campaigns and. in that regard, 
the revelation to the public of the extent of 
corruption In the 1972 presidential campaign 
and election. It also states that it is the sense 
of the Senate that the Information sought la 
vital to the performance, of the Committee’s 
function*.' ’ 

Thp members of the Committee are fully 
confident that they have complete authority 
to pursue the activities referred to in this 
Resolution, and are acting In this request 
with valid legislative purposes. The Resolu- 
tion, however, removes all doubts. 

INTRODUCTION OF S. 2641, A 
BILL TO CONFER JURISDICTION 
UPON THE DISTRICT COURTS 
OVER CERTAIN CIVIL ACTIONS 
BROUGHT BY CONGRESS 
Mr, ERVIN. I send forward a bill and 
ask for its Immediate consideration. I 
might state that this bill is Introduced 
in behalf of every member of the Senate 
Select Committee on Presidential Cam- 
paign Activities. 

The PRESIDING OFFICER The bill 
will be stated by title. 

The assistant legislative clerk read as 
follows: . 

A bill (S. 2641) to confer Jurisdiction upon 
the District Courts of the United States. over 
certain civil action* brought by the Congress, 
and for other purpose*. 

Mr. ERVTN. The purpose of the bill is 
to make clear that the U.S. District Court 
for the District of Columbia will have 
jurisdiction of suits brought by author- 
ized congressional committees to enforce 
subpenas. The necessity for it Is oc- 
casioned by the fact that Judge Sirica, 
under his ruling on the 17th of this 
month in a suit brought by the select 
committee at the Instance of all the 
members of the select committee to en- 
force subpexjas which we had Issued to 
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the President calling for the production 
of tapes for September 15. 1972; Febru- 
ary 28. 1973; March 13. 1973; and 
March 21. 1973. held that the- District 
Court of the District of Columbia had no - 
jurisdiction to pass upon the merits or 
demerits of the subpena, and he pointed 
cut the fact that the committee had not 
pursued either of the two remedies that 
would ordinarily have been available in 
this connection. One of these remedies is 
to seek to prosecute in the criminal 
courts of the district for contempt of 
the Senate the person who refused to 

obey the subpena. • ' 

Manifestly, the committee did not 
think It would be appropriate to try to 
prosecute the President of the United 
States in the courts for contempt of the 
Senate, and therefore did not make a 
recommendation to that effect. The other 
available remedy is to seek to bring be- 
fore the Senate itself for punishment the 
offending party. 

We did not think that this would be 
an appropriate remedy. - • • 

The purpose of this bill is to make 
clsar that the District Court of the Dis- 
trict of Columbia shall have Jurisdiction, 
of a civil action to enforce a subpena di- 
rected to the President, the Vice Presi- 
dent, or any other officer of the Federal 
Government, by a congressional com- 
mittee where the committee is seeking 
to obtain Information which is relevant 
to an Investigation the committee Is au- 
thorized to make. 

I sincerely hope that when this mat- 
ier is considered on its merits, every 
Member of the Senate and every Mem- 
ber of the Congress who thinks it is time 
for the Congress of the United States 
to quit playing second fiddle to the White 
House will support this bill. 

I ask unanimous consent that the bill 
be placed upon the calendar, and that it 
not be called up for consideration prior 
to Tuesday of next week. 

The PRESIDING OFFICER (Mr. Ken- 
nedy). Is there objection to the bill be- 
ing placed on the calendar, and not con- 
.-idered before Tuesday? The Chair hears 
none, and it is so ordered. 

Mr. ERVIN. Mr. President. I also ask 
unanimous consent to have printed in 
the Record a statement prepared by me 
explaining the nature and purpose of the 
bill, for the information of Senators. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

Statement By senator Eavra 

The bui before the Senate responds to 
Judge Sirica's ruling on October 17 that the 
District Court has no Jurisdiction to hear 
the Select Committee's suit seeking enforce- 
ment of Its two subpenas. The Committee 
believes that the Court has Jurisdiction In 
Its case and that the Committee would even- 
tually prevail on appeal, but this bill re- 
moves any doubt that its suit Is properly 
before the Court. This bill wUl also permit 
the Committee to resolve the Jurisdictional 
1* sue m ,.-e promptly than if the matter were 
lert sole’. J to litigation.' 

But the hill has a broader usefulness be- 
cause it will allow suit against any officer or 
employee of the executive branch to test the 
validity of a Congressional subpena. The bUl 
provides a nonexclusive remedy. Other reme- 
dies available to the Congress to enforce Its 
subpenas are Its Implied self-help procedures 
and the statutory contempt power, tout the 


use of these processes may be Inappropriate, 
unseemly, or noneffleaelou* where executive 
officers are Involved. Moreover, a civil suit 
may be a quicker way of enforcing subpenas 
than either of these other two process:*. Use 
of self-help procedures and the statutory 
contempt power can result In a court deter- 
mination of the validity of a Congressional 
subpena, so there Is nothing novel in turn- 
ing over the question of validity to the 
courts. 

The bill applies to suits seeking to enforce 
subpenas for ■'Information, documents arid 
other materials." The tapes and documents . 
the Committee seeks would be covered. The 
use of the phrase "Information, documents 
and other materials” Indicates that It Is not 
necessary that the subpenas sees evidence 
that would be adinlssable In a judicial pro- 
ceeding. The bUl is limited to subpenas to' . 
officers and employees of the executive branch 
and does not apply to subpenas to private 
individuals. - ' _• * — 

The bill is jurisdictional; It deals with the 
right of the District Court for the District of 
Columbia to hear suits to enforce subpenas 
against executive officials and In no way 
touches on the merits of those suits. 

'The term "any committee’ Is vised in the 
bill to demonstrate that it applies to select - 
and special committees, as well as standing 
committees. _ 

The bill also provides that the Houses and 
their Committees have standing to prosecute 
a suit of this type. 

And the bill provides that the ITouses and 
their committees may employ attorneys of 
their choice to prosecute their litigations, 
thus making plain that the provisions of 28 
U.S.C. §5 616-519, which provide that suits 
on behalf of the United States shall be 
brought and prosecuted by the Attorney Gen- 
eral and his subordinates, are Inapplicable 
to litigation Initiated under this bill. 

It Is anticipated that this section will be 
seldom used, fn most cases where the Con- 
gress seeks information from the executive 
branch, any dispute can be resolved by the 
' normal processes of political accommodation. 

Mr. GRIFFIN. Mr. President. I merely 
want to add, following that last unani- 
mous-consent agreement, that the same 
explanation in terms of the responsibili- 
ty of the leaderships on this side would 
apply to the bill as to the resolution 
which the Senator from North Carolina 
offered earlier. 

I see no particular reason for having 
1dm present it and have it objected to 
today, and then come back In on Mon- 
day, which he could do, have It offered, 
and then have It objected to again. In 
which case it would go on the calendar 
automatically under our rules. 

He has asked unanimous consent to 
bypass those procedural steps and have it 
go right to the calendar rather than to 
coinmltteee, and it seems to me that 
the rights of Senators are protected to 
the same degree as they would be other- 
wise. 

Mr. ERVIN. I thank the Senator from 
Michigan. 

I would point out that he has reserved, 
on behalf of any Member of the Senate, 
the right to make a motion; to refer the 
resolution or the bill when a motion to 
call up either of them is made. 

Mr. GRIFFIN. I thank the Senator. 


TRANSACTION OF ROUTINE 
MORNING BUSINESS 
The PRESIDING OFFICER (Mr. 
Kennedy). Under the previous order. 


there will now be a period for the 
transaction of routine morning business 
of not to exceed 30 minutes, with state- 
ments therein limited to 3 minutes. 


QUORUM CAUL ** 

Mr. ROBERT C. BYRD. Mr. President, 
I suggest the absence of a quorum. 

The PRESIDING OFFICER (Mr. Ken- 
nedy). The clerk will call the rolL 
, The legislative clerk proceded to call 
the roll. — ■ -- 

Mr. ERVIN. Mr. President, I ask unan- 
imous consent that the order for the 
quorum call be rescinded# 

The PRESIDING OFFICER (Mr. 
Nunn). Without objection, it is so 
ordered. . . ^ ^ ' 


APPOINTMENT OF A SPECIAL 
PROSECUTOR 

Mr. ERVIN.' Mr. President. wherTthe 
nomination of Elliot Richardson to be 
Attorney General of the United States 
came up before the Committee on the . 
Judiciary, Mr. Richardson made a spe- / 
cific agreement with the Senate Judiciary 
Committee. As I understand it. Mr. Rich- 
ardson assured the Judiciary Committee 
that he had been authorized by the PresI- • 
dent to appoint a special prosecutor to 
have charge of the prosecution of crim- 
inal actions arising out of that unhappy 
series of events known collectively as the - 
Watergate affair. As I understand it. Mr. 
Richardson's agreement with the com- 
mittee pledged that the special prosecu- 
tor would not be discharged except for 
gross improprieties. 

Pursuant to that agreement, Mr. Rich-'-, 
ardson was confirmed as Attorney Gen- 
eral of the United States. He appointed 
Archibald Cox, an outstanding teacher 
of law. who had served with rare dis- 
tinction as Solicitor General of the 
United States, to act as special prose- 
cutor. 

From such Information as I have on 
the subject, Mr. Cox was summarily dis- 
charged, not for gross improprieties, but 
simply because he undertook to perform 
his duty as special prosecutor in a cou- 
rageous and Intelligent manner. 

I have grave misgivings about taking 
any power out of the hands of the execu- - 
tlve department of Government, but 
there Is an old proverb which says, "If 
you fool me one time, it is your fault, but 
if you fdol me the second time, it is 
mine." ' . ; 

No w, we are assured that Mr. JaworsJd, 
who is a most eminent lawyer and a fine , 
gentleman, will have Independence. We 
were given the same assurance In respect 
to Mr. Cox. No special prosecutor can 
truly enjoy Independence in the dis- 
charge of his duties If he is subject to 
removal by either the. Department * of 
Justice or the White House. 

I am not concerned by the argument 
that an effort to obtain congressional 
action to insure the independence of a 
special prosecutor will delay matters. 

. The Department of Justice has had 
jurisdiction of the Watergate affair since 
the morning of the 17th of June 1972. 
During that time, justice has been travel- 
ing on leaden feet. - 



1095 


934 ... CONGRESS 
ALL- Session 



(Not*.— rm^ia all blank lints except 
those provided for the date. Doin' 
her. and reference of bill.) 


IN THE SENATE OF THE UNITED STATES 


Mr BHVIN of North Carolina 


introduced the following bill ; which was read twice and referred to the Committee on 


To confer jurisdiction upon the District Courts of the United 
States over certain civil actions brought by the Congress^ and 
for other purposes. 


(Insert title of bill here) 


Be it enacted by the Senate and House of Representatives of the United States of 

America in Congress assembled, that (a) Chapter 85 of Title 28, United 
States Code, is amended by adding at the end thereof the following 
new section: 

"1 1364. Congressional actions. 

"(a) The District Court for the District of Columbia 
shall have original jurisdiction, without regard to the sum or 
value of the matter in controversy, over any civil action brought 
by either House of Congress, any Committee of such House, or any ■ 
Joint Committee of Congress, to enforce or secure a declaration 
concerning the validity of any subpena or order issued by such 
House or Committee, or by any Subcommittee of such Committee, to 
any officer, including the President and Vice-President, or any 
employee of the executive branch of the United States Government 
to secure the production of Information, e-ts, or other 


materials. 
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"(b) Either House of Congress, any Committee of such 
House authorized by such House to bring suit, or any Joint 
Committee of Congress authorized by Congress to bring suit, in 
addition to any other available remedies, may commence and 
prosecute a civil action under subsection (a) in its own name or 
in the name of the United States in the District Court for the 
District of Columbia to enforce or secure a declaration concerning 
the validity of any subpena or order issued by such House or 
Committee, or by any Subcommittee of such Committee, against 
any officer, including the President and Vice-President, or any 
employee of the executive branch of the United States Government 
to secure the production of information, documents, or other 
materials . 

"(e) Any House or Committee commencing or prosecuting 
an action pursuant to this section may be represented in such 
action by such attorneys as it may designate." 

(b) The analysis of such chapter 85 is amended by adding at the 
end thereof the following new term: 

"1364. Congressional actions." 
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_ . t they've not only 

bought Up all my wood but bought every 
stove In the store and almost all the bag* of 
coal,” Watkins said. 

One of the area's largest stove dealer*. 
Acme Stove Co, said yesterday It has sold 
virtually every wood stove It has "Franklin 
stoves, pot-bellied stoves, wood stoves, wood 
beaters, you name it” and that the foundries 
that make them are now three months to 
more than year oversold. 

Many of the stove sales came before threats 
of a fuel critsa, Acme says, and are due largely 
to the Increase In rural second homes where 
primitive cast Iron fireplaces and stoves are 
In demand. > ^ -f-r' ■, •£■ »? 

The Impact here of a winter shortage of 


have the funds to do it, then they should 1 pH cable custom and law, including Sent j z - 
to us and ask for It and ate 'Resolution 263, 70th Congress, tovb-fet. 

session <1928) , to'sue to enforce the com^' • s 

... . . . j ii.nl rh/» RpnaTe* 


come up here 

see If we can give them some help. 

When I go down M Street, or South 
Capitol or North Capitol Streets and see 
the Uttered streets. It tells me that some- 
one Is not doing his job. 

I hope that someone In the District of 
Columbia win read what I have said to- 
day. I am sending them a letter, anyway. 
As a matter of fact, I write to them quite 


mlttee’s subpenas and that the Senate* 
approves and ratifies the initiation and . 
prosecution of this litigation. - : 

Finally, it states that It Is the sense 
of the Senate that the committee and . 
its memlfers, tn subpen aing and bring-' 
a civil action to enforce Its subpenas. , - 

were and are acting in furtherance, of 7 N 

often but I am not sure they get the m a ll , valid legislative purposes — a determlna- 
But I shall continue to write and I shall tlon of the heed for and scope of cor- 
continue to speak out, because when peo- rective legislation relating to Preslden- 
honuT faMtto oiTknd pl * come to ***** great dtjr they, should tial campaigns and. In that regard, the 

wide is fmciearand ^rti^dep^md lwgely^upmi see something else . besides expensive revelation to the pubUc of the extent of - 
the weather, according to ©n companies and Government buildings, They should be corruption in the 1972 Presidential cam- „ 
the Washington Oas Light Oo. • .. . looking at a community .which is proud paign and election. It also states that It 

Most Washington -area homes are heated by of itsdt"* ' j ;..*V ~ fc . Is the sense of the Senate that the l 0 «; 

gas. the rest by c»n and electricity. Local ap- j shall' ask the. press to do what. they formation sought Is vital to the’ perfonq-.* . 
piiance stores and department stores such as <j 0 elsewhere, to get, the people of a oom- ance of the committee's function*.^ t *. 
Mc^hia m unity to do something to make their The members of the committee are ■ 

clt » «*• .*<% <w>fl4eiit «»t they have complete 
month, but no stores reported shortage*. V • ’ - 

book said they are turning down orders for . . TO SE NATE RESOLU TION S!) — CERs* 
wood, are simply out of It, or have wood but’ TAIN SUITS INSTITUTED BY THE 
predict delays of several weeks In deliveries." - - SELECT COMMITTEE ON PRFSI-*- 
white Oak Tree Service of Silver Spring tell* } DENTIAL CAMPAIGN ACTIVITIES - 
callers It cannot make deliveries January. - - ' - - 

Most wood dealers say the problem is that Mr. ERVIN. Mr. President, with the 


It takes several months to a year to season — 
dry out — wood so that It will burn well, and 
dealers did not anticipate a run on firewood 
this fall. 

While there Is an apparent shortage of sea- 
soned, firewood, there Is still green wood 
available at many wood dealers. 

Many firms are now recommending mixing 
green and seasoned wood, partly perhaps be- 
cause stocks of seasoned wood are running 
low. - ‘ 

Under both Virginia and Maryland law 
(but not In the District), firewood must be 
sold by the cord or an exact portion of a 
cord, and use of woods like “face cord“ Is 
Illegal. A cord Is a stack of two-foot log* 
four feet high end 16 feet long, totaling 128 
cubic feet of wood. 


LET US CLEAN UP THE STREETS OP 

THE DISTRICT OP COLUMBIA 

... 


consent of the majority leadership, and 
without objection on the part of the 
minority leadership. I ask unanimous 
consent that the Senate proceed to the 
consideration of Calendar No. 454, 
Senate Resolution 194, and that it be 
called up for immediate consideration. 

The. PRESIDING OFFICER (Mr. Mc- 
Govern). The resolution will be stated 
by title. 

The legislative clerk read as follows; 
S. Rea. 194. relating to S. Res. 60. V V - 

The PRESIDING OFFICER. Is there 
objection to the present consideration of 
■ the resolution- - -W- 

There being no objection; the Senate 
proceedM to consider the resolution. - 
Mr. ERVIN: Mr. President, this Is a 
simple Senate resolution which, in ef- 
fect, states that the Senate Select Com- 


Mr. HUMPHREY. Mr. President, may mittee on Presidential Campaign Activi- 
I suggest that the District of Columbia 
get busy and clean up Its streets around 
here. The Nation's Capital looks like a 


authority to pursue the activities re- 
ferred to In this resolution, and are act- ' 

Ing In this request with valid legislative - 
purposes. The resolution, however, re- .' 
moves an doubts. : • ; . 

The resolution Was' agreed to, as fol- ‘ 
lows:~-v t i*f — . J' . * >»* . 

V T. ■ a Re »- 19 * - ' - ’ 

Resolution relating to S. Res. 6©^ * *• V 

Resolved, That — : 

Skction 1. By S. Res. 60. Ninety- third 
Congress, first session (1973) . section 3 (a) 

(5), the Select Committee on Presidential 1 
Campaign Activities was and Is empowered , 
to Issue subpenas for documents, tapes and 
other materials to any officer of the execu- 
tive branch of the United States Govern- 
ment. In view, of the fact that the president 
of the United States Is, as recognized by 8. 

Rea 60, an officer of the United States, and 
was a candidate for the office of President In ; 
1973 and Is therefore a person whose ao?lvl- - 
ties the select committee Is authorized by 
6. Re*. 60 to Investigate, It la the sense of - ' 
the Senate that the select committee's Issu- 
ance on July 23, 1973, of two subpenas duces . 
tecum to the President for the production of 
tapes and other materials was and la fully 
authorized by 8. Res. 60. Moreover, the Sen- 
ate hereby approves and ratifies the com- . 
mittee’* Issuance of these subpenas. - 

Sec. 3. On August 9, 1973, the select com- - 
mittee and Its member* Instituted suit- 


ties in the Issuance of subpenas for cer- ^ 

tain documents was acting within thd against the President" of the United '"state* / 


garbage heap. It Is time someone did 
something about It. This Is a great Na- 
tion’s Capital. As a former mayoi erf a 
great city I know that the streets can be 
kept clean and that we do not have to 

leave trash piled up in the streets. _ 

It Is about time that someone spoke certain questions that have been raided 
up In the Senate about this matter. We concerning the select comml tee’s ac- 


scope of the provisions as authorized by 
Senate Resolution 60 and ratified the 
action given in Issuing the subpenas and 
also In bringing suit In district court for 
the enforcement of subpenas. 


In the United States District Court for the 
District of Columbia tc achieve compliance 
with the two subpenas referenced In section 1 
above, and since that time, in both the dis- 
trict court and the United State* Court, of ' 

: ,. Appeals for the District of Columbia Circuit,’' 

Mr. President, the resolution before tn© have actively pursued this litigation. It is the. 
Senate Is Intended to aid in resolving sense of the Senate that the initiation and 


appropriate the money for the District 
of Columbia here In Congress. I am a 
taxpayer. All the people of America are 
taxpayers for the District of Columbia. 


tlons. 

It states that it is the sense of the Sen- 
ate that the committee, under Senate 
Resolution 60, had and has authority to 


It is about time that this city was made subpena the President, who is an "offl- 
to look like It should; namely, a shining cer" of . the United States amenable to 


pursuit of this litigation by the select com- 
mittee and It* member* was and Is fully, 
authorized by applicable custom and law. 
Including the provisions of 8. Res. 262. Sev- 
entieth Congress* first session (1928), In 
view of the entirely discretionary provision* 
of section 3(a) (6) of 8. Res. 60, it is further 
the sense of the Senate that the Initiation 
of this lawsuit did not require the prior ap- 
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proval of the Senate- Moreover, the Senate - 
hereby approve* an<l ratines the actions of 
the select committee In Instituting and pur- 
suit* the aforesaid litigation. . - ' 

sec, 9. The selett committee and Its mem* 
b- Issuing subpenaa to the President 
and instituting and pursuing litigation to 
achieve compliance with those subpenaa, 
were and are acting to determine the extent 
of possible Illegal, Improper, of unethical 
conduct In connection with the Presidential 
campaign and election of 1072 by officers cr- 
employeea of the executive branch of the 
United States Government or other persona. 

- It la the sense of the Senate that. In so doing, 
the select committee and Its members were 
and are engaged In the furtherance of valid 
legislative purposes, to wit, a determination 
of the need for and scope of corrective legis- 
lation to safeguard the processes by which 
the President of the United States Is elected, 
and. In that connection, the Informing of the .. 
public of the extent of Illegal, Improper, or 
unethical activities that occurred In connec- 
tion with the Presidential campaign and elec- - 
tlon of 1072 and the Involvement of officers or 
employees of the executive branch or others 
therein. It la further the sense of the Senate 
that the materials sought by the committee's 
subpenaa are of vital Importance in deter- 
mining the extent of such Involvement and 
In determining the need for and scope of cor- 
rective legislation. ’ m r ‘ * ‘"’-c. 

Mr. ERVIN Mr. Pr’esldent, Imove.that. 
the vote by which the resolution was 
agreed to be reconsidered. \ j- ■ •; a 

Mr. ROBERT C. BYRD. Mr. Presi- 
dent, I move to lay that motion on the ■* 
table, : • . • ■" S 

The motion to lay on the table was 
agreed to. ' .. ." 

Mr. ERVIN. Mr. President. I want' to 
thank the majority and minority leader- 
ships for permitting me to bring up this 
resolution at this time. 

The PRESIDING OFFICER (Mr. 
McGovern) . What Is the pleasure of the 
Senate? .. . 

Mr. MANSFIELD. Mr. President. I 
suggest the absence of a quorum. 

The PRESIDING OFFICER. The clerk 
will call the roll. 

The legislative clerk proceeded to call 
the roll. 

Mr. HARRY F. BYRD, JR. Mr. Presi- 
dent, I ask unanimous consent that the 
order for the quorum call be rescinded. • 
The PRESIDING OFFICER. Without 
objection. It Is so ordered. . 


ONE HUNDRED AND FIFTIETH AN- 
NIVERSARY OF THE VIRGINIA 
THEOLOGICAL SEMINARY ^- “VJ.,. 
Mr. HARRY F. BYRD. JR: Mr. V pres- 
ident, today I Invite th*e attention of the 
Senate of the United States to an Im- . 
portant event which took place in Alex- 
andria, Va., the evening of Thursday, 
November 1, 1973. . . • ' - 

The occasion was the 150th' anniver- 
sary of the Virginia Theological. Semi- 
nary. Legally known as the Protestant 
Episcopal Theological Seminary in Vir- 
ginia, the seminary was founded and 
opened Its doors In Alexandria In Ocr 
tober of 1823i - 

But at that time it was not Alexandria, 
Va.; it was Alexandria, District of 
Columbia. • , ^ 

Alexandria lay within a portion of the 
State of Virginia, which from 1796 to 
1848, was allocated to the Federal Got-. 
eminent for the Capital of the Nation. 


The first class at the Virginia Seminary 
consisted of one student, George A. 
Smith, but by 1826 the student tody had 
increased tjventyfold. O. 

, Today the Virginia Seminary is the 
largest of the Episcopal seminaries. - 

Indeed, it is now educating 20 percent 
of all the young people studying for the 
Episcopal ministry throughout the coun- 
try. It has a student body of approxi- 
mately. 200’ persons,' from 50 dioceses. 
More than two-thirds are married; more 
than half have seen military service. Ten • 
percent are women. * . 

I met and talked with many of them. 
They impressed me well. ' .. . . ’ r 

On the evening of November 1^ 1973, 
All Saints Day, & commemorative cere- 
mony was held at the Virginia Semi- 
nary — a service and communion and. 
then a dinner. - *"».{*: ji.-' '/■ .4 v - c ? •' 

Present were many _ Members of. the 
Congress.-: ’ 

Presiding at the dinner was the Hon-' 
orable Armistead Boothe, of Alexandria. 
Mr. Boothe has had a distinguished ca- 
reer as a lawyer and as a member of the 
Virginia Legislature. He is now devoting 
his time and talents to the development 
of the Virginia Seminary; 

The sermon at the Congress night 
service, held in the Virginia Seminary 
chapel was delivered by the Right Rev- 
erend Robert F. Gibson, Jr!, of Virginia. 

Bishop Gibson pointed out that Semi-, 
nary HUT and the Capitol of the United 
States across the river,, long have lived 
in each other's shadow. He mentioned, 
too, that the parish had as its "members 
both George Washington and Robert K. 
Lee. j.‘ . - : . 

The senior Senator from Virginia had' 
the privilege of being present last week 
at the commemorative service arid the 
dinner which followed. ' 

I was much impressed with Bishop 
Gibson’s sermon. I feel it should be 
shared with my colleagues in the Con- 
gress. 

I ask unanimous consent that this ser- 
mon by Bishop Gibson, delivered on the 
historic occasion of the 150th anniver- 
sary of the Virginia Seminary, be printed 
at this point in the Record. _ y • . > 

There being no objection, the sermon ‘ 
was ordered to be printed in the Record, 
as follows:' '. ** • v - x - • 
All Saints Daj — Semin ast JSesqui- 

‘ . ClNTZNNUI ~ jT---" 

It Is my privilege to welcome and recog- 
nize, with respect and gladness, our distin- 
guished guests from the Congress present', 
for this special occasion. 1 • *'•»'■ 

And I cannot refrain from mentioning one ' 
In particular, the Vice President-designate, 
Gerald Ford. Por this place of worship Is also 
the parish church to which he belongs. So 
our ties are close. - . > __ • ■* . 

. I might also add that this geographical 
parish had as Its members both George 
Washington and Robert E. Lee. Indeed, In 
the communion of the saints, we might say 
stlU has them as members, which Is ah Ink 
terestlng Juxtaposition of past, present and 
future. 

This Holy Hill, as we call It. and the Capi- 
tol across the river, have long lived In each 
other's shadow, and the relations ofyBemlnary 
and Congress have often been close. With 
full respect for the proper separation of 
Church and State, I would pray that our 
goals be mutual ‘and that our ties be 


strengthened In common purpose In the days 
ahead. - 

Long >g| ' when the Virginia Seminary 
opened its Boot* of learning in 1828. James 
Monroe , was President, John Adams and 
Thofnas Jefferson' were atm alive, and. It 
seems worth noting, had reached peace and 
friendship after years of philosophical differ- 
ences and political enmity. i 

•the Seminary from Its founding had a ' 
vision and purpose of mission. Its graduates 
went out to all parts of tljls country, and 
also to the uttermost parts of the world. 

_ Since long before Congress had the dreadful 
responsibility of governing a world power^tf 
- has been true that the sun has never set ba- 
the work of the Virginia Seminary. ■ J < 

~ AH this seems worth recalling when we 
are gathered together on All Saints Day as a 
fitting pari of the Sesqul -Centennial of the 
Seminary. We celebrate 160 years of service 
to our Church and country and' world. 

All Saints Day, I think, la esp ec 1 ally appro- 
prlate, not because of Its date, but because 
of its message, a' double-edged word of sig- 
nificance In these days of crisis at home and 
abroad. All Saints Day always bids us to look^ 
backward Into history In grateful remem-' 
b ranee so that we may be strengthened to' 
look forward to our purpose and goal as' 
Christians — and, lndped, as Americans, If we 
are faithful to <5ur heritage. ' - N • ■ ■} 

Listen ‘ to the Church's message (Proper' 
Preface): “We give .thanks to thee, q 
Lord . ." . who. In the multitude of they'' 
Saints, has compassed us about with Iso great" 
a cloud of witnesses that we, rejoicing in 
their fellowship, may run with patience the ' 
race that Is set before ua.“v*r ?'•' 

This Is to say,' remember your forefathefs^- 
certalnly Including the faithful, the saints, 
of this Seminary and of the United State* 
Congress — remember them,' that In their' 
fellowship,' their witness, we may he 
strengthened and guided to go forward to-' 
day. V. } '■■■ ^ -f 

Or, again. In that apocalyptic vision Just' 
read to us as the Epistle: "After this I be-* 
held-. ; . a great multitude, which no man" 
could number, of all nations, and kindreds, 
and people, and tongues. . . . What "are 
these . . . and whence came they? . . . These 
are they which came out of great tribula- 
tion, and have washed their robes and made 
them white In the blood of the Lamb. . . . 
They shall hunger no more, neither thirst 
any more. . . . For the Lamb which is in the 
midst of the throne shall feed them, and 
shall lead them to living fountains of waters: 
and God shall wipe away all tears from their 
eyes." 

Remember and hope and, by the grace of 
the Lord, serve your day. That is the All 
Saints Day message. f . ’ -. : 

We need It. We need'll precisely because* 
neither history nor apocalyptic are popular 
among us today. And without them service 
can be, and often is, misguided^ empty and 
unfulfilled. Remember and hope In order to. 
eerye,_ . ‘"-i • : .J . '*'+£• 

^7e need It because the lack at observance, 
of such a day as this Is Itself a commentary' 
oh our inadequate use of history and scrip- 
ture as faithful Christians. This country 
knew that yesterday was Halloween, a day 
which somewhat symbolizes our confusion 
and the presence of wild spirits among us. 

- But how many of us gave a second thought 
to All Saints Day and Its symbol? I doubt 
that many of us, laity or clergy, would be 
attending church services tonight except for 
this special occasion and Invitation. Some-' 
how In our supposedly “relevant” lives our 
"holidays” are no longer- "holy days" of faith-, 
ful remembrance and hope. - , ; - » -• 

Perhaps we cannot, or even should not, 
restore the “holy days" which developed 
in a more consciously Christian culture, and 
In a time less pressed by the perplexities and 
dangers of our life. But all days are holy 
days to those who know and would serve 
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* Itovemief 7,197f /' c 

By FI SH> ,.'j- :<*• • ’ . " . * ~ 

ir'* gjR. 11330. A bUJ to establish an lndepend- 
&'_ D t Special Prosecution Office, as an inde- 
1' pendent agency of the United State*? and 
f*. jnr other purposes; to the Committee on the 
judict^4' V' />- Vr'*- r>;- v vs?j 
«*t* ■- BT Mr. FRASERf JU ; - / 

Vc HR 11331. A bin to terminal the Airline* 
Mutual AM Agreement; to the ^Committee on 
interstate knd Foreign Coi 
rfc - v : By Mr. HASTINGS: . . 

* 'BJt 1 13321. A bill to repeal the act of Jan-'i 
V uary 5, 1927, relating to Jurisdiction over the. 1 
Z taking of fisA and game i’tthin certain In-/ 

“ dian reservations; to to© Committee on 
v Interior and Insular” - 

**•■ By Mr. uLLMANr/ .r - ; 

/? H-R. 11333. A bill to,' provide a 7-percent 
' Increase In social security benefits beginning 
“ with March 1974 and an additional 4-percent 
*" increase beginniiV with June 1974? to pro- 
vide Increases In V)Aplemental security In-, 
come benefits, and \pr other purposes; to the 
Committee on and Means. 

• : > By Mr. LUj/ 

HR 113341 A blA lA provide for the estab- 
lishment of an AriMrican Folk Life Center 

• in the IJbrary f»f Congress, and for other 
purposes; to /he. Committee on.^ House 
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over certain dvfr actions brought by the 7 
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By Ur.KElfP; , > i- 

Congress, and for other purpoeea; to the H J. Res. 810. Joint resolution proposing 

Committee on the Judiciary. • • *■* ; an amendment to the Constitution of tbs 

By Mr. SMITH of Iowa (for himself. United States to provfeft a limit, established^?- 
Mr. AnoKrws of North Carolina, Mr. In relation to national Income, on Federal £■'. 
Cdlve*, Mr. D»pnr:aoK, Mr. Nix. Mr. _ revenue and expenditures, and for other pia- Z x f^L 
_ Pfpptr, Mr. PiuKia. Mr. RobtnsoN poecs; to the Committee on the Judlclar^T * 

/ of Virginia, Mr. f^nuJO, Mr. Ro*. &1‘ By Mr. X/)NG of Maryland; 

- Mr. Rosmmi, Mr. Rot. Mr. Ssnna-''. HJ. Rea. 817. Joint resolution to provide ■*7. 

‘ r-mo, Mr. 8m ra, Mr. Slack. Mr*, for the appointment of a Special Prosecutor.' 7 - > 
Sulijvai*. Mr. Thompson of New and for other purposes; to the Committee 

Jersey. Mr. 7inn«)i 1 Mr. trbstxi Mr. 'on the Judiciary... \Szr • • tv ’•» .’“J . >--* 

TTllslaW. and Mr. V?>.T-nix)j>*; i , fly Mr. LONG of Maryland (for him-!.'- . 
Hit 11338. A bin to amend the Com mod-' self, Mr. Habjunctow, Mr. Rees. Mr. f'. ; 

lty Exchange Act to strimgthen the regula- Ps-aser. Mr. UoAii, Mr. Blows of 

tJon of futures trading, to require public dls- . -y » California, and Mr. Hjclstosk*)! <"i7’ -V : 
closure of certain |nfo< nation relating to H. Con. Rea. 376. Concurrent resolution e*-.?‘ 
sale* of commodities, to bring an agricul- pressing the sense of Congress that Richard'- ^.V 
M. Nixon should resign from the Office of f- 
President of the United States; to the Cotn-*~ • v. 
ir.lt tee on the Judiciary.' v,. ;-?■ 

By Mr. BYRON: Vv:. : :\ -.".V 

H. Res. .689. Resolution to seek peace In 
the Middle East and to continue to support * ” 
T, -aril's deterrent atfength through transfer 
'■I Phantom aircraft and other military sups ' 


tural and other commodities traded on ex* 

_ r changes under regulation, and for other pur- 

wlth June 1974? to pro- poses; to the Committee no Agriculture. 

‘ * - By Mr. SYMINGTON; : 

BR, 11339. A bin to amepd the~ Federal 
Food, Drug, and Cosmetic Act to require that 
patients may not be treat.: 1 with Investiga- 
tional new drugs wlthou ‘ 'h'lr consent, and 
for other purposes; to .-he Committee • 

Interstate and Foreign Commerce. ' 

. »*. By Mr. ARCHER (for himself, J 

V* j? z~? r •' *• strong, Mr. tv.- a t a: of Florida, Mr .’lUVATEBILLS ^AND RESOLOTlbNS xii 

Tin. U338. X bin"to Jmend the '&Vurtt^.‘:^i\ - Ondwdtose'l of rule XXa! private'^ 

Exchange Acyor 1934 i toll-strict persons who . hfr jcnoauw Mr liVrr Mr. Lott! bins and - resolutions were introduced and. 
are not /utlzens of tb© United States from - ' " ... 

acquiring more than 35 yercentum of the - 
nonvoting iecurltles or rnore than 5 percen- , 


mmltte© on piles; to the Committee on Foreign Affairs. 
rtf. Mr'. Asm- ' 7 . 1 


turn of t^e voting securities of any issue* 
whose securities are registered under such*..' 
act. anc}' for other purposes; to the Com- > 
in It too on Interstate and PoAelgn Commerce. . 


" Hastincs, Mr. n> .as, . Mr. . Hue nut, 
Mr. HrrcRvu, Mr. Ixnt, iff'. Lott. 
Mr. Lujan. Mr. < jColi-istpr^ Mr. 

* McD&dk. Mr. McF.'nnxt, Mr. Mastin'' 
of North Carolina, Mr. Uinshaix oC : 


H R. 11338. A bill to prohltJft without con- 
grer^l^nal approval expeudllure6 of approprt-' 
ate<LTunds with respect t6 pmate property ^ _ iim < 
use^S as residencies by lndlvlduAle whom tbe. conference on the' Hai 
Secret Service Is authorized to\ protect; to 
the Committee on Public Works. 

( By Mr. PREYER (for himself, Ms. As- 
z,uc, Mr. Alexander. Mr. Brown of 
California, Mrs. Coi.t.tns of Illinois, 

Mr. Fascell, Mr. Forsythe, Mr. 

Fountatb, Mr. Haiuuncton, Mr. Kt- 
bos, Mr. McCormack, Mr. Mann. Mr. 

Moaxixt, Mr. Molxohan, Mr. Moss. 

Mr. Murpht of New York, Mr. 

O’Hara. Mr. Pepper, Mr. Rees, Mr. 

Rot, Mrs. Schroedkr, Mr. Tatlor of 
North Carolina,' Mr. Ties nan, and 
Mr. Waldie) : 

HR. 11337. A bill to confer Jurisdiction 
upon the district courts of tbe United States 


Ohio, Mr. Mo: ' .-.an, Mr. Petse*. 
Mr. Recot-a. Mr. f 'atNSON of Vir- 
ginia, Mr. Rodino, Mr. Shout*, kjr. 
Yatbon, and Mr, Touno of South 
Carolina) r. * , ‘ ‘ 

HJ. Rea. 818. Joint re.>il-i lion to "express 
tfie sense of Congress that a White House 
Conference on the' Handicapped be called 
by the President of the Jolted States; to 
the Committee on Education and Labor. 

By Mr. CULVER tor himself, Mr. 
White, Mr. Steel*: and Mr. Hanna) : 
HJ. Res. 814. Joint resolution to provide 
lor the appointment of a special prorocutor, 
and for other purposes; to the Committee 
on the Judiciary. 

By Mr. GILMAN; 

HJ. Res. 815. Joint resolution to provide 
for the appointment of a Special Prosecutor 
to investigate and prosecute any offense aris- 
ing out of campaign so tl .tws with respect 
to tbe election In 1972 fc» he Offico of the 
President; to the- Como. tt'ee on the Judl- 
dsry, - „*■ • 


•everapy referred as follows:.?'’ -V. .<;,£. ?• 
'By Mr. BROYHILL of Virginia! ■ v.' 

ILR. 11340. A bill for th© relief of Mr*.,'-'- 
Maritza Busch; to the Committee on the 
Judiciary.' h-j r Z r *-~> *L .- • 

By Mr. BURTON* ' . - j 5 - •*.. . 

H R. 11341. A bin for tbe relief of Jam** RJ 
Oom, Jr: to the Committee on the Judiciary.' 

• ByMr. DRINAN: '■ i '-.J 

H.R, 11342. A bill for the relief of Benjamin?- •' 
R. LucanUe; to tbe Committee on tbe Judl- V 
clary.. - '% - ■!■*.:' h *'•' 

PETmONS. ETC. ' 

< Under clause 1 of rule XXII, petitions . 
and papers were laid on the Clerk's desk 
and referred as follows: • • v -- - 

350. By the SPEAKER: Petition of Ylsrael . 

y- shayahu. Speaker of tbe Knesset, Tel Aviv, - 
Israel, relative to treatment of prisoner of 
R'ar by Egypt and Syria; to the Committee on 
Foreign Affair*,- . * 

351. Also, petltton of James L Dillard, St. . 
Albans, N.T,' relative to redress of grievances; , 
to tbe Committee on tbe Judiciary. / 
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1 fed !t is important to Bhow that 
whether we are regarded as liberals or 
conservatives, or whatever we are, we 
still back up our country, and others 
should not make the mistake of assum- 
ing that disllkej'or the President on the 
part of some would influence us to let any 
foreign element cofee in here and under- 


The resilience and resolve of the Amer- 
ican people is second to none, in my 
Judgment; and the proposed resolution 
offered in the same spirit of bipartisan- 
ship evident during the near confronta- 
tion with the Soviet Union, U proof of 
that unique determJhatiou. 

It should also bar made clear that the 


take to influence oukpeople to the extent United States will not shrink from Its 


which apparently some are trying to do. 

Mr. HUMPHREY.\Mr. President. I 
thank the Senator frkra Vermont, the 
Senator from MichlganVand the Senator 
from Georgia for their Comments, i am 
confident, that what thisVesolution will 
do will be of substantial h\lp in obtain- 
ing peace irt a very trouble^) art of the 
world, at a time, may I say, when the en- 
tire world is deeply concerned over the 
constant threats, conflicts, and^ tension. 


obligations to ourAllies nor abandon our 
efforts to bring, a Just and lasting peace 
to the Middle E&st, no matter what the 
cost 

There can 


ORDER Of 

acting Resident pro tem- 
pore. TtmSOTaUfr from Wyoming is rec- 

(Thft rffea^ks Senator McGee made 
at this poiXon the introduction of 8. 
2673, deatogSdth the nomination of 
Senator Sucbe UKbe Attorney Goieral, 
and the/ensuing 

the Record under StMem ent f on Intro- 
duced Bills and Joint Resolution.) 


no more significant goal CONFERRING JURISDICTION UPON 


Mr. President, this resolution fcmerely 
an effort to state once again that when 
the vital Interests of our country Ve afc 


than protecting our national security In- 
terests whether at home or abroad, and 
I am pleasedrtoday to lend my enthusias- 
tic support to a resolution which empha- 
sizes the primacy of security over any 
and all domestic problems. 

The A» 


stake and when a determined eff< 
being made to obtain a peaceful soli 
to grave international disputes, we in 
body and elsewhere, without trying 
rubber stamp anything, will put asii 
whatever partisanship we may have, am 
will even put aside our feelings on domes- 
tic concerns, and try to unite in common 
cause and common purpose. 

Mr. President, I would hope that we 
might now move' tc favorable considera- 
tion. 

Mr. GRIFFIN. Mr. President, will the 
Senator yield for the observation that 
this resolution helps to establish the 
spirit of Arthur Vandenberg which has 
not been repealed, v 

Mr. HUMPHREY. Yes. I thank 
Senator. ' 

Mr. HUGH SCOTT. Mr. President I 
am pleased to Join two of my distin- 
guished colleagues (Mr. Humphrey And 
Mr. Aiken) on Friday in sponsoring this 
resolution relating to the nations 
curity of the United States. What ft says 
to other nations is this: do not construe 
domestic events as adversely affecting 
our resolve to uphold the vital Interests 
of the United States, especialw in the 
Middle East. In that most troubled part 
of the world, the President of pe United 
States, with the support of/ the Con- 
gress. has not only brought about a cease- 
fire, but has been able to bi/lld founda- 
tions for a lasting peace. 

The, Humphrey resolution, should 
stand as a red light to those who feel 
that domestic unrest cam be converted 
to-a foreign policy defeat. I commend 
the Senator for his ln/tiatlve in this 
regard. 

Mr. BAKER. Mr. President, I wish to 
commend the distinguished senior Sen- 
ator from Vermont and the distinguished 
junior Senator from Minnesota for of- 
fering one of the most timely sense of 
I I have seen In 


, 'ING PRESIDENT pro tem- 

pore. Is ttiere objection to the present 
consideration of , the resolution? 

>There being no objection, the resolut- 
ion. tion was! considered and agreed to. 
tls The reeamble was agreed to. 

The .Resolution, with Its preamble, 
follows: _ - , ‘ 

Resolution Relating to thi National 
Iecuritt op the United States 
Wh/reaa the law of our nation requires 

incurrence of the Congress In all d eel- 

relating to the nation's vital national 
Irity Interests; and 

lereas the recent uncertainties and dlvl- 
ln the nation may cause adversaries 
rlends to doubt the bipartisan unity 
leblnrkthe pursuit of our national security 
•bjectives; and 

Whereas the ability of the DS. government 
to effectively pursue Its International objec- 
tives muB&not be impaired, particularly In 
time of crista; and 

Whereas recent international events have 
posed a gravA threat to peace and stability; 
and \ 

Whereas the\u.S. Is currently Involved 
In serious negotiations affecting our vital na- 
tional Interests and the peace of the world: 
Now, therefore, be It 

Resolved, that It k the sense of the Senate 
that other nations should not construe do- 
mestic events as adversely affecting our re- 
solve to uphold these fetal Interests, nor be 


CIVIlA^ ACTIONS BROUGHT BY 
CONGRESS * 

Mr. ERVIN. Mr. President. I ask unan- 
imous consent that the Senate proceed to 
the consideration of Calendar No. 455, 
8. 2641, which was placed on the calen- 
dar on November 2, 1973. ! - " V 

. The ACTING PRESIDENT pro tem : 
pore. The bill will be stated by, title. 

The assistant legislative clerk read as 
follows: 

S. 3641, to confer Jurisdiction upon the 
district courts ofOhc United States over cer- 
tain civil actions, brought by tho Congress, 
and tor other purposes. .. ,< tj i 

The ACTING PRESIDENT pro tem- 
pore. Is there objection to the present 
consideration of the bill? * 

There being no objection, th£ Senate 
proceeded to consider the bill. 

Mr. ERVIN. Mr. President, I send for- 
ward a substitute amendment for the bill 
and ask that It be staftiL 
The ACTINO PRESIDENT pro tem- 
pore. The substitute amendment will be 
stated. • :■ -• • 

The assistant legislative clerk pro- 
ceeded to read the substitute amend- 
ment. 

Mr. ERVIN. Mr. President, I ask 
unanimous consent that further reading 
of the amendment be dispensed with. 

The PRESIDING OFFICER (Mr. 
Nunn). Without objection. It is so or- 


— . ' - will be printed In the Record at this 


•yes notice to any 
dversaries of the 


the Senate resolutlor 
recent years. 

That resolution ser 
and all potential 
United States that It would be the 
gravest sort of error to misinterpret the 
effect of our present domestic troubles 
on our ability to protect our vital na- 
tional interests both at home and abroad. 


United State*; 

Bo It further resolved th\t It la the sens* 
of tho Senate that other nations should not 
construe domestic events aA Impairing tho 
full commitment erf our government to 
achieve a Just and durable pf&ce la the 
Middle East; 

Be It further resolved that the Senate call* 
upon all friendly nation* to' Join Vi tb the 
United States In pursuance of thefe vital 
common objectives, which have as their goal 
respect for law and a stable and secure peace 
throughout the world. 

Mr. HUMPHREY. Mr. President, I 
move that the vote by which the resolu- 
tion was agreed to be reconsidered. 

Mr. NUNN. Mr. President, I move that 
the motion to reconsider be laid on the 
table. 

The motion to lay on the table waa 
agreed to. , 

Mr. HUMPHREY. Mr. President, I am 
very pleased and I want to thank the 
leadership for its cooperation as well as 
my colleagues. 

This resolution will be open for fur- 
ther cosponsorship. 


point. 

The text of the substitute amendment 
lsasfollows: 

"(a) The District Court of the United 
States for the District of Columbia shall 
have original Jurisdiction, without regard to 
the sum or value of the matter In con- 
troversy, of any civil action heretofore or 
hereafter brought by the Sonata .'Select Com- 
mittee on Presidential Campaign Activities, 
which was created on February 7, 1973, by 
Senate Resolution No. 60, to enforce or se- 
cure a declaration concerning tho validity of 
any subpoena or order heretofore or hereafter 
bJiu-d by Mid Committee to the President or 
the Vice President or any other officer of the 
United States or any officer or employee of 
any department or agency of the United 
States to procure the production before the 
said Committee of any information, .docu- 
ments, taped recordings, or other materials 
relevant to matters the sajd Committee la 
authorized lo Investigate, and the said Dis- 
trict Court shall have Jurisdiction to enter 
a‘.y such Judgment or decree in any such 
clv:I action as may be necessary or appro- 

l lo e *' obedience to any such sub- 
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"(b) The Senate Select Committee on 
Presidential Campaign Activities shall have 
authority to prosecute in Its own name or 
In the name of the United States in the 
District Court of the United States for the 
District of Columbia any civil action hereto- 
fore or hereafter brought by said Committee 
to enforce or secure a declaration concerning 
the validity of any subpoena or order here- 
tofore or hereafter Issued by said Committee 
or Vice .Pres! dent or any other officer of the 
United States or any officer or employee of 
any department of the United States to prq^ 
cure the production before the said Com- 
mittee of any Information, documents, taped 
;; Jfl|S*)rd!nes, or other materials relevant to 
the matters the Committee Is authorized to 
Investigate, and pray the said District Court 
to enter such Judgment or decree In said 
civil action as may he necessary or appro- 
priate to enforce any such subpoena or order. 

■•(c) The Senate Select Committee on 
Presidential Campaign Activities may be rep- 
resented by such attorneys as it may desig- 
nate In any action prosecuted by said Com- 
mittee under this Act." 

Mr. ERVIN. Mr. President, I should 
like to state that I am introducing this 1 
substitute amendment with the approval 
of all members of the Senate Select Com- 
mittee on Presidential Campaign Activi- 
ties. i 

The original bill was rather broad, in 
that it attempted to give every congres- 
sional committee the power to bring suits. 

At the suggestion of the distinguished 
Senator from Nebraska (Mr. Hkuska), I 
decided that the original bill was too 
broad and I drew up this substitute 
amendment to conform to his sugges- 
tion; that Is, that the bill be restricted 
to the Senate Select Committee on Presi- 
dential Campaign Activities. That is the 
purpose of the substitute amendment. 

The amendment is necessary because 
Judge Sirica held that the District Court 
of the District of Columbia had no juris- 
diction to entertain the original suit of 
the select committee. The substitute 
amendment Is to cure this defect in 
jurisdiction. 

Mr. HRUSKA. Mr. President, the bill In 
its original form was very broad and 
sought to establish a vast area of new 
Federal jurisdiction, the bill as amended 
would restrict its scope to the Senate 
Select Committee on Presidential cam- 
paign activities. I believe this to be a 
wise step. 

Even as to the modified proposal, how- 
ever, I suggest, Mr. President, that this 
kind of step flies In the face of the 
ro^e of the courts in our constitutional 
system of Government, therefore. I would 
like to take this opportunity to offer 
seme words of caution with respect to' 
this bill which was introduced by my 
distinguished colleague from North Car- 
olina (Mr. Ervin) . 

On October 17, 1973, Chief Judge John 
J. Sirica of the U.S. District Court for 
the District of Columbia ordered that the 
action commenced by the Select Com- 
mittee on Presidential Campaign Activi- 
ties to enforce its subpenas directed to 
the President of the United States and 
requesting a turnover of certain tape 
recordings be dismissed with prejudice. 

The basis of the court's dismissal of 
this action was a finding by the court 
that there was no jurisdictional statute 
upon which the action could be grounded. 
Because of its conclusions and disposi- 


tion, the court did not reach the prob- 
lem of justiciability or the merits of the 
case. 

I have been advised that the intent 
of the sponsors of the subject bill as orig- 
inally introduced is to grant only such 
Jurisdiction as is needed to require a 
production of the tapes requested. It 
would seem, however, that the sponsors 
have gone far beyond their stated pur- 
pose and suggest a broad grant of ju- 
risdiction to the U.S. District Court for 
the District of Columbia which could 
serve as a foundation for substantial lit- 
igation in this and other circumstances. 

The proposed legislation as originally 
introduced would empower Congress or 
congressional committees to petition the 
District Court for the District of Colum- 
bia for enforcement of congressional sub- 
penas or orders requiring production of 
information, documents, or other mate- 
rials which are in the custody of any of- 
ficer or employee of the executive branch, 
including the President or Vice President. 
As 1 indicated earlier, X believe the 
amendment to confine the scope of this 
bill to the select committee was a pru- 
dent step. However, even as amended, I 
am concerned that this bill would con- 
fer original jurisdiction over such suits 
to the District Court for the District of 
Columbia and thereby eliminate the 
longstanding Jurisdictional amount re- 
quirement of 28 U.S.C. 1331. - 

In addition to authorizing suits for 
enforcement of such subpenas and. or- 
ders, the bill also purports to author- 
hue suits “to secure a declaration con- 
cerning the validity” of such subpenas 
and orders.. This latter authorization, 
although nebulous, appears to contem- 
plate suits for declaratory judgment 
similar to the recent action filed by the 
Senate Select Committee on Campaign 
Practices. . 

This proposal, generated by the com- 
mittee’s unsuccessful suit for produc- 
tion of Presidential tapes and docu- 
ments. does, In Its present form, present 
serious problems of a legal, and prac- 
tical nature. 

In its suit for declaratory judgment, 
the select committee specifically dis- 
avowed any intent or desire to seek a 
“wholesale invasion of the President’s 
files.” Furthermore, the Select Commit- 
tee cautioned that this particular case 
“must be placed in proper perspective ” 

Such a cautious approach is’ even more 
appropriate in analyzing the instant leg- 
islative proposal. 

Congress has always had the power to 
enforce its own subpenas. Such enforce-, 
ment may be compelled by the Sergeant 
of Arms for the Senate or the House. 
There is, additionally, statutory enforce- 
ment power under 2 f/o C. 192, which 
mikes contempt of Congress a misde- 
meanor. v 

For the first time in history, however. 
Congress is being asked to determine 
that these enforcement powers are in- 
adequate. This dissatisfaction has re- 
sulted from an unprecedented clash be- 
tween Congress and the Chief Executive 
in the context of a specific, case — the 
“Watergate case.” This "case” undoubt- 
edly will generate a variety of legislative 
reforms. This proposal is merely the first. 


Instead of solving the signal jurisdic- 
tional problem faced by the Select Com- 
mittee, this proposal would cost Judicial 
branch In the role of umpire or referee 
between Congress and the executive in 
disputes over the production of docu- 
ments and information. In so doing, it ’ 
flies in the face of the role of the courts 
In our constitutional system of govern- 
ment. 

Such a significant Incursion into tra- 
ditional Jurisdictional boundaries may.: 
only emphasize the ultimate constitu- 
tional obstacle blocking the success of 
any congressional suit against the Pres- 
ident. That obstacle Is the article Ht, 
section 2 requirement that the Federal 
courts entertain only justiciable cases 
and controversies. This constitutional 
barrier prevents the courts from refer- 
eeing disputes between the other two 
branches. It cannot be avoided or erased 
by congressional action. Congress can- 
not legislatively compel the courts to de- 
cide a basically nonjusticiable issue. • 

With this ultimate constitutional bar- 
rier in mind, any legislation, generated 
by the select committee’s jurisdictional 
dilemma, might best be limited to re- 
solving that specific problem. The 
amendment offered by. the distinguished 
Senator from North Carolina (Mr. Ea- 
vin) is a step in that direction the bill as 
originally introduced would go far be- 
yond such a modest approach by open-, 
ing a whole new field of Federal juris- 
diction. It is not. difficult to envision a 
virtual flood of congressional suits 
against myriad executive officials and 
employees over the production of infor- 
mation and documentation in the cus- 
tody of the executive branch. 

There are other matters on which I 
wish' to comment. Specific phrases and 
terms cry out for clarification. Foremost 
among these is the proposal’s use of the 
term “order.” In authorizing Congress 
and its committees to petition the courts 
for enforcement of “orders," in addition 
to subpenas, the proposal becomes dan- 
gerously ambiguous. Nowhere is “order” 
defined. If the term is to be used, it 
should be defined and confined to spe- 
cific areas of congressional power. 

The language authorizing suits “to se- 
cure a declaration concerning the valid- 
ity of any subpena or order” is also ob- 
scure. It appears to authorize the Con- 
gress to seek an "advisory opinion” from 
che courts, an exercise in which courts 
have never indulged. 

Before taking action of such a funda- 
mental nature, I would caution my col- 
leagues to consider the advisability of 
proceeding in a more deliberate manner, 
utilizing the traditional committee pro- 
cesses of the Congress. 

Given the temper of the times, how- 
ever, the greater likelihood Is that some 
version of the bill will be congresslonally 
approved. The suggested approach which 
narrows the scope of this bill should sat- 
isfy or gratify the demands of the times. 
Any general statute of broad application 
should be preserved for future complete 
legislative processing. 

In such processing, the precedents in 
case law, and in congressional- proce- 
dures, as well as the more profound and 
fundamental constitutional considers- 
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tions and requirements can be fully 
presented and studied. Indications of the 
reaches and the gravity thereof can read- 
ily be perceived by a reading of Judge 
Sirica’s Order and Opinion filed October 
17. 1973, in Civil Action No. 1593-73. the 
suit brought by the Senate Select Com- 
mittee on Presidential Campaign Activi- 
ties; and also by a reading of a staff 
legal memorandum which I now submit 
Mr. President, I ask unanimous con- 
sent that these documents be printed in 
the Record atr this point. 

There being no objection, the docu- 
ments were ordered to be printed in the 
FJecord, as follows: - 

A Memorandum Re a Bill To Confer Juris- 
diction Upon the District Courts op the 
United States Over Certain Civil Actions 
Brought by the Congress, and for Other 
Purposes 

The proposed legislation would empower 
Congress or Congressional Committees to 
petition the district Court for the District 
of Columbia for enforcement of Congression- 
al subpoenas or "orders" requiring, produc- 
tion of "Information, documents, or other 
materials" which- are In the custody of any 
officer or employee of the Executive branch. 
Including the President or Vice President. In 
so providing, the draft bill confers original 
jurisdiction over such suits on the District 
Court for the District of Columbia and elimi- 
nates the long-standing Jurisdictional 
amount requirement of 28 USC 1331. 

In addition to authorizing suits for en- 
forcement of such subpoenas and "orders,” 
the Bill also purports to authorize suits “to 
secure a declaration concerning the validity" 
of such subpoenas and "orders." This latter 
authorization, although nebulous, appears 
to contemplate suits for declaratory Judg- 
ment (28 USC 2201 et. seq ) similar to the 
recent action filed by the Senate Select Com- 
mittee on Campaign Practices. 

This proposal, generated by the Ervin Com- 
mittee’s unsuccessful suit for production of 
Presidential tapes and documents, does. In 
Us present form, present serious problems of 
a legal and practical nature. 

In its suit for declaratory Judgment, the 
Ervin Committee specifically disavowed any 
Intent or desire to seek a "wholesale Inva- 
sion of the President’s files” and cautioned 
that its case "must be placed in proper per- 
spective." * Such a cautious approach Is even 
more appropriate In analyzing the Instant 
Icgl. latlve proposal. 

Congiess bus always had the power to en- 
force Its own subpoenas. Such enforcement 
may be compelled by the Sergeant of Arms 
for the Senate or the House. Anderson v. 
Dunn, 6 Wheat 204 (1821). There Is, addi- 
tionally, statutory enforcement power under 
2 USC 192, which makes contempt of Con- 
gress a misdemeanor. For the first time In 
history, however, Congress Is being asked to 
determine that these enforcement powers are 
inadequate. This dissatisfaction has resulted 
from an unprecedented clash between Con- 
gress and the Chief Executive In the context 
of a specific case — the “Watergate case." 

The Watergate “case” undoubtedly will 
generate a variety of legislative reforms. This 
proposal Is merely the first. It Is Important 
.therefore to recall the admonition by Justice 
Holmes: 

Great cases, like hard cases, make bad 
law. For great cases are called great, not 
by reason of their real Importance In shap- 
ing the law of the future, but because of 
some accident of Immediate overwhelming 
Interest which appeals to the feelings and 
distorts the Judgment. These Immediate In- 
terests exercise a kind of hydraulic pressure 


• “Memorandum In Support of Motion for 
Summary Judgment," at page 1. 


which makes what previously was clear seem 
doubtful, and before which even well set- ■ 
tied principles of law win bend.” 

Holmes, J„ dissenting in Northern Securi- 
ties Co. v. United States, 193 OS. 197 400- 
401 (1904). 

Given the extraordinary climate which has 
generated, this legislation, every effort should 
be made to restrict the proposal’s applica- 
bility to the unique circumstances surround- 
ing the quest for Presidential documents by 
the Senate Select Committee on Campaign 
Practices. Unfortunately, the proposed blU 
is not so prudently drafted. 

Instead of solving the signal Jurisdictional 
problem faced by the Ervin Committee the 
proposal casts the Judicial branch In the 
role of umpire or referee between Congress 
and the Executive In every dispute over pro- 
duction of document and Information by the 
executive branch. In so doing, it files In the 
face of the role of the courts In our constitu- 
tional system of government. To use the 
words of Justice Douglas, "federal courts, 
do not sit as an ombudsman refereeing dis- 
putes between the other two branches" 
Gravel v. United States, 408 UJS. 608, 640 
(1972) (Douglas, J. dlssenttng). Such a sig- 
nificant expansion of traditional Jurisdic- 
tional boundaries may only emphasize the 
ultimate Constitutional obstacle blocking 
the success of any congressional suit against 
the President. That obstacle Is the Article 
in. | 2 requirement that the federal courts 
entertain only Justiciable cases and con- 
troversies. This Constitutional barrier pre- 
vents the courts from "refereeing disputes 
between the other two branches;" it cannot 
be avoided or erased by congressional ac- 
tion. See Mississippi v. Johnson, 4 Wall. (71 
U.S.) 475, 500-501 (1866). Congress cannot 
legislatively compel the courts to decide a 
basically non -justiciable Issue. Thus the In- 
stant propo 1 cannot and does not solve 
the majo- * the Jurlsdlctlon/Justlcla- 

blhty dlle.. facing the Ervin Committee. 
Moreover, by expanding Jurisdiction so radi- 
cally, the Justiciability problems awaiting 
future congressional suits of this nature may 
be compounded. 

With this ultimate Constitutional barrier 
In mind, any legislation, generated by the 
Ervin Committee’s Jurisdictional dilemma, 
should be limited to resolving that specific 
problem. Tins proposal, however, goes far 
beyond such a rational approach by opening 
a whole new field of federal Jurisdiction. It 
ts not difficult to envision a virtual flood 
or congressional suits against myriad execu- 
tive officials and employees over the produc- 
tion of information and documentation in 
the custody of the executive branch. 

Such suits have been unnecessary in the 
past, despite a long tradition of claims of 
privilege by the executive branch. Why 
should a unique situation faced by a single 
Senate committee signal the need for such 
unprecedented a proposal? In apparent 
chagrin over Judge Sirica’s ruling that the 
federal courts lack Jurisdiction to entertain 
their suit against the President, the Bill’s 
sponsors have proposed sweeping legislative 
revision of long-standing Jurisdictional 
boundaries. Such hasty action is both unwise 
and unnecessary. The proposal should be 
redrafted to limit Its applicability to the re- 
quirements of the Ervin Committee. 

Aside from the proposal’s Imprudent and 
unnecesasry breadth, there are specific 
phrases and terms which cry out for clari- 
fication. Foremost among* these Is the pro- 
posal's use of the term "order." In author- 
izing Congress and its committees to petition 
the courts for enforcement of "orders,” in 
addition to subpoenas, the proposal becomes 
dangerously ambiguous. Nowhere Is "order" 
defined. If the term Is to be used— and Its 
necessity Is doubtful— It should be defined 
and, If necessary, confined to specific areas of 
traditional conrgesslonal power. 

The language authorizing suit "to secure 


a declaration concerning the validity of any 
subpoena or order" is also obscure. It appears 
to authorize the Congress to seek an ’’ad- 
visory opinion" from the courts, an exercise 
In which courts have never indulged. Flast 
v. Cohen, S92 US 83, 95 (1968). To avoid the 
possibility of such an unfortunate Interpre- 
tation, the obvious Intent of Its drafters to 
authorize suit for declaratory Judgment un- 
der 28 USC 2201 and 2202 should be clearly 
and definitely stated. 

CONCLUSION . 

For 184 years It has been unnecessary for 
any congressional committee to file suit 
against the President In an attempt to ob- 
tain Presidential documents. We do not ad- 
mit the necessity for such action now. That 
such a suit t least has been filed, and dis- 
missed by a eral court for lack of Jurisdic- 
tion. Is a forceful reminder of the unprece- 
dented nature of such a legal action and 
the political climate which generated it. If 
legislative reform Is necessary to allow such 
a suit. It should therefore be a reform which 
Is tailored to the need and not a sweeping 
expansion or revision of the judicial role In 
our tripartite system. 

Thus the proposal should be limited to the 
specific needs of the Ervin Committee and 
should be defined and articulated In a man- 
ner which avoids unfortunate and inaccu- 
rate Interpretations. To do otherwise would 
be a disservice to Congress, the Presidency 
and the Constitution. - , • j -.. 

£In the UjS. District Court for the District 

of Columbia, Civil Action No. 1693-73] . 

Order ‘ 

Senate Select Committee on Presidential 
Campaign Activities, feulng In Its own name 
and In the name of the United States, and 
Sam J. Ervin, Jr.; Howard H. Baker, Jr.; 
Herman E. Talmadge; Daniel K. Inouye; Jo- 
seph M. Montoya: Edward J. Gurney; and 
Lowell P. Welcker, Jr., as United States Sen- 
ators who are members of the Senate Select 
Committee on Presidential Campaign Activi- 
ties. Plaintiffs versus Richard M. Nixon, Indi- 
vidually and as President of the United 
States, Defendant. 

This matter hayjng come before the Court 
on plaintiffs' Motion for Summary Judgment, 
and the Court having considered the memo- 
randa and arguments of counsel, and the 
Court having concluded for the reasons stat- 
ed In the attached opinion that It lacks Juris- 
diction over this matter. It is by the Court 
this 17th day of October, 1973, Ordered that 
this action be, and the same hereby Is, dis- 
missed with prejudice. 

John J. Sirica, Chief Judge. 

(In the U5. District Court for the District" 

of Columbia, Civil Action No. 1593-73] 
Opinion 

Senate Seleot Committee on Presidential 
Campaign Activities, suing In Its own name 
and In the name of the United States, and 
Sam J. Ervin, Jr.; Howard H. Baker, Jr.; 
Herman E. Talmadge; Daniel K. Inouye; Jo- 
seph M. Montoya; Edward J. Gurney; and 
Lowell P. Welcker, Jr., as United States Sen- 
ators who are members of the Senate Select 
Committee on Presidential Campaign Activi- 
ties. Plaintiffs, versus Richard H. Nixon, Indi- 
vidually and as President of the United 
States, Defendant. 

The Court presently has before It a motion 
tor summary Judgment filed) by plaintiffs. 
Plaintiffs are the Senate Select Committee 
on Presidential Campaign Activities, estab- 
lished by Senate Resolution 60, 93rd Con- 
gress, 1st Session (1973), and the seven 
United States Senators who compose the Se- 
lect Committee. Richard M. Nixon, President 
of the United States, Is defendant. The action 
is styled "Complaint for declaratory Judg- 
ment, mandatory injunction and manda- 
mus.” 
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Pacts concerning the origin of this action 
are not controverted. The Senate Select Com- - 
mlttee on Presidential Campaign Activities 
(Select Committee) became a duly author- 
ized and constituted committee of the United 
States Senate on February 7, 1973, “empow- 
ered to Investigate and study ‘illegal. Im- 
proper or unethical activities' In connection 
with the Presidential campaign and election 
of 1973 and to determine the necessity of 
new legislation 'to safeguard the electoral 
process by which the President of the United 
States is chosen."’ 1 In the* course of its In- 
vestigatory procedures, the Select Committee 
heard one AlexandewP. Butterfield, formerly 
a Deputy Assistant to the defendant. Mr. 
Butterfield testified that the President had 
electronically recorded conversations occur- 
ring in various of his offices during a period 
of time that included the campaign and 
election of 1973. This testimony was later 
confirmed by Presidential counsel, J. Fred 
Buzhardt.* 

Upon learning that among these recorded 
conferences were a series which they regarded 
as highly relevant to their investigation, 
plaintiffs commenced informal efforts to se- 
cure the pertinent tape recordings as well as 
various written documents. Plaintiffs were 
and remain convinced that the recorded ac- 
count of these presidential conversations, 
together with written White House docu- 
ments alluded to by witnesses at their hear- 
ings, would undoubtedly contain Informa- 
tion having an important bearing on their 
Investigation and would probably resolve 
critical conflicts in the testimony of several 
key witnesses. 

When Informal attempts proved unsuccess- 
ful, the Select Committee directed two sub- 
poenas duces tecum to the defendant Presi- 
dent. Both were served on July 23, 1973, and 
together with proof of service, are attached 
as exhibits to the complaint herein. 

The first required prodution of the tape 
recordings or five meetings which were in 
each Instance attended by the defendant 
President and then White House counsel, 
John W. Dean, III. Other persons had also 
been present during some of these confer- 
ences. As noted In the subpoena, the meet- 
ings occurred on September 15. 1972, Feb- 
ruary 28, 1973, March 13, 1973, and March 
21, 1973, with two meetings on the last men- 
tioned date. The second subpoena sought doc- 
uments and other materials “relating di- 
rectly or Indirectly to lan) attached list of 
[25] individuals and to their activities, par- 
ticipation, responsibilities or Involvement In 
any alleged criminal acts related to the 
Presidential election of 1972.“ Defendant 
filed no objection to either subpoena or to 
service thereof, although in a subsequent 
filing counsel have characterized the second 
subpoena as oppressive. Defendant's sole re- 
sponse consisted of a letter to select Com- 
mittee Chairman Senator Sam J. Ervin, Jr., 
expressing the President's Intention not to 
comply with the subpoenas and the reasons 
for his decision. The President’s letter Is also 
appended to the complaint herein as an ex- 
hibit. It la understood that although the 
subpoenaed tape recordings had previously 
been In the custody of others, at the time 
the subpoenas were issued, and at present, 
they are within the sole possession, custody 
and control of the defendant President.* 
Plaintiffs next proceeded to file wtlh the 
Court the present civil action. They delib- 
erately chose not to attempt an adjudication 
of the matter by resort to a contempt pro- 
ceeding under Title 2, ff&C. } 192. or via 
Congressional common-law powers which 
permit the Sergeant at Arms to forcibly 
secure, attendance of the offending party. 
Kither method, plaintiffs state, would here 
be inappropriate and unseemly, on the day 
defendant filed his answer to the complaint. 
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plaintiffs submitted a motion for summary 
Judgment. A responses to the motion and 
other memoranda were subsequently filed, 
and the matter came on for oral argument 
on October 4, 197s. In their subsequent 
pleadings and at oral argument, plaintiffs 
have emphasized that portion of the com- 
plaint which seeks a declaratory Judgment. 
It is argued that such Judgment include the 
following statements: 

(1) Tnat the two subpoenas were lawfully 
Issued and served by plaintiffs and must be 
complied with by defendant President; 

(2) That defendant President may not 
refuse compliance on the basis of separation 
of powers, executive privilege, Presidential 
prerogative or otherwise; 

(3) That defendant President by his ac- 
tion to date has breached the confidentiality 
of the materials subpoenaed and waived pny 
privilege that might have applied to them. 

The prayer for a mandatory Injunction 
and/or relief by way of mandamus has .been 
referred to the Court’s discretion and other- 
wise Ignored by plaintiffs. 

' The case presents a battery of Issues in? 
eluding Jurisdiction, justiciability. Invoca- 
tion of the declaratory Judgment statute, 
executive privilege', waiver of privilege, valid- 
ity of the Select Committee's Investigation, 
and authority of the Select Committee to 
subpoena and bring suit against the Presi- 
dent. Because of its ruling, the Court has 
found it necessary to consider only one ques- 
tion, that being whether the Court has Juris- 
diction to decide the case. The Court has 
concluded, for the reasons outlined below, 
that It lacks such jurisdiction, and the ac- 
tion Is therefore dismissed with prejudice, 
x- 

The Court has recently decided another 
case Involving some of the same tape record- 
ings that are here at issue.* As its caption 
Indicates, that matter concerned a subpoena 
duces tecum isued to the President by a 
grand Jury. It was there ruled that com- 
pliance with the subpoena could be Judi- 
cially required as to unprivileged matter and 
that the Court was empowered to determine 
the applicability of any privilege. The case is 
presently the subject of appellate review. 

This present case, by contest. Is a civil 
complaint, and In such actions particularly, 
jurisdiction Is a threshold Issue. Some ele- 
mentary principles perhaps need restating 
here. For the federal courts, jurisdiction Is 
not automatic and cannot be presumed. Thus, 
the presumption in each instance is that a 
federal court lacks Jurisdiction until It can 
be shown that a specific grant of jurisdiction 
applies. Federal courts may exercise only 
that Judicial power provided by the Consti- 
tution In Article n and conferred by Con- 
gress. All other Judicial powers or jurisdiction 
Is reserved to the states. And although plain- 
tiffs. may urge otherwise. It seems settled 
that, federal courts may assume only that 
portion of the Article HI Judicial power 
which Congress, by statute, entrusts to them. 1 
Simply stated, Congress may Impart as much 
or as little of the Judicial power as it deems 
appropriate and the Judiciary may not there- 
after on Its own motion recur to the Article 
m storehouse for additional Jurisdiction. 
When It comes to Jurisdiction of the federal 
courts, truly, to paraphrase the scripture, 
the Congress glveth, and the Congress taketh 
away « Finally, the principle Is firmly estab- 
lished that Jurisdictional requirements can- 
not be waived. 

ii 

Plaintiffs have cited four statutory bases 
any and all of which, according to their sub- 
mission, grant Jurisdiction here. Before pro- 
ceeding to analyze these provisions, however, 
it should be noted that the Declaratory 
Judgment Act, 28 U.S.C. 5 J 3201 and 2202, 
and Rule 67 of the Federal Rules of Civil 
Procedure do hot themselves confer Juris- 
diction. These statutes, as defendant points 


out, are procedural only and do not consti- 
tute the jurisdictional statute necessary to 
consideration of a specific declaratory Judg- 
ment action.* 

One of the four statutory bases of Jurisdic- 
tion cited by plaintiffs Is 28 U.S.C. } J346 
which reads: 

} 1345. United States as plaintiff 

Except as otherwise provided by Act of Con- • 
gyes$, the district courts shall have original - 
jurisdiction pf all civil actions, suits or pro- 
ceedings commenced by the United States, or 
by any agency or officer thereof expressly 
authorized to sue by Act of Congress. »’ 

Plaintiffs have disclaimed any attempt to 
classify themselves as an “agency or officer" 
within the meaning of this section. Rather 
they purport to bring suit in the name of the 
United States, Reference, however, to com- 
mon practice and related statutory provisions 
belles the soundness of such a claim. Title 
28 U.S.C. S 516, In language similar to that 
of f 1345, reserves to the Attorney General 
and Department of Justice authority to liti- 
gate as United States. ■ ... 

5 616. Conduct of Litigation reserved to De- . 
partment of Justice - 

Except as otherwise authorized by law, the 
conduct of litigation In which the United 
States, an agency, or officer thereof Is a party, 
or Is Interested, and securing evidence there- 
for, is reserved to officers of the Department 
of Justice, under the direction of the At- 
torney General. 

While this section does not require a con- 
gressional litigant to be represented by the 
Justice Department, It does deny 6uch a liti- 
gant the right to sue as the United States 
when jurisdiction derives from f 1346.* The. 
practice has been otherwise and the two cases 
cited by plaintiffs do not so hold* Section 
1345 Is simply imappUcable here. 

a 

A second statute called to the Court’s at- 
tention Is 28 UB.C. { 1361. That statute pro- 
vides: 

S 1361. Action to compel an officer ol the 
United States to perform his duty. 

The district courts shall have original Juris- 
diction of any action In the nature of a man- 
damus to compel an officer or employee of 
the United States or any agency thereof to 
perform a duty owed to the plaintiff. 

In attempting to meet the terms of | 1361, ' 
plaintiffs Impute to the defendant President 
a "legal duty to respond to and to comply 
with . . . [Select Committee] subpoenas." 
As defendant indicates, however, the tradi- , 
tlonal criteria for mandamus proceedings ap- 
py here “ and only a “ministerial, plainly de- 
fined and peremptory” duty may properly 
be the subject of such proceedings. 

Before such a writ may Issue, It must ap- 
pear that the claim Is clear and certain and 
the duty of the officer Involved must be min- 
isterial, plainly defined, and peremptory. - 
Huddleston v. Dwyer, 10” Cir. 145 F.2d 311. 
’Ihe duty sought to be exercised must be a 
positive command and so plainly prescribed 
as to be free from doubt. Wilbur v. United 
States ex ret. Kadrie, 281 U.S. 206, 50 S. Ct. 
320, 74 LBd. 809. u 

These criteria have not been satisfied. 

After reading cases that have considered 
applications for mandamus, the Court can- 
not In good conscience hold that any duty 
defendant may have as President Is "plainly 
defined and peremptory” as that phrase has 
been Interpreted. 1 * Mandamus properly Is- 
sues to enforce such duties as that of a gov- 
ernment officer to Issue a driver's or marriage 
license when all licensing requirements are 
met or that of a military official to confer 
an honorable discharge where the law so pro- 
vides. In every case, official duties are in- 
volved. No analogous obligation appears here. .. 
Regardless of whatever duty the President 
may owe the Select Committee as a citizen 
with evidence in his possession. It is not 
' free from doubt” that his official responsible 
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Itles require compliance. There la nothing In 
the Constitution, for example, that make* It 
an official duty of Presidents to comply with 
Congressional subpoenas. 11 

A fair reading of g 1361 cannot sustain 
jurisdiction here. 

c 

• As a OKrd statutory basis of Jurisdiction, 
plair'igs cite the Administrative Procedure 
Act, 5 0-SC. §| 701-706. There la some ques- 
tion whether the President Is an "agency" 
for purposes of the Act.” whether "agency 
action" Is Involved here.” and whether 
plaintiffs have suffered a “legal wrong" with- 
in the meaning of these provisions.” A final 
resolution of these problems, however. Is un- 
necessary here since the rule in this Circuit 
precludes use of this Act altogether as an 
Independent basis of Jurisdiction.*’ The Ad- 
ministrative Procedure Act does not confer 
Jurisdiction where an action Is not otherwise 
cognizable by the federal courts. Plaintiffs 
have urged that although this was once the 
rule in the District of Columbia, the Inde- 
pendent Broker-Dealers’ Trade Association v. 
SEC case at 442 V, 2d 132 (D.C. Clr. 1671), 
cert, denied 404 US. 828 (1972) has effec- 
tively overruled the earlier position. The 
Court does not so read Independent Broker- 
Dealers. Plaintiffs there enjoyed an Inde- 
pendent basis for Jurisdiction In 28 DS.C. 
f 1331, and the ruling concerned not whether 
the APA Itself affords Jurisdiction but wheth- 
er the SEC’s Informal act was revlewable and 
whether any such review might bo had In 
the District Court. The Court held that an 
SEC letter to the New York Stock Exchange 
requesting that the Exchange prohibit "cus- 
tomer-directed give ups" constituted Judi- 
cially revlewable "agency action." The Court 
agrees with defendant's counsel that it Is 
hardly probable the Court of Appeals would 
overrule Its prior decisions without any ref- 
erence to them. 

The Court concludes that the Adminis- 
trative Procedure Act cannot serve to grant 
Jurisdiction here. 

D 

Plaintiffs have placed principal reliance for 
purposes of Jurisdiction on 28 U8.C. 5 1331. 
That statute, often termed the "federal ques- 
tion" Jurisdiction statute, provides In perti- 
nent part as follows: 

§ 1331. Federal question; amount In con- 
troversy; costs 

(a) The district courts shall have original 
Jurisdiction of ell civil actions wherein tho 
matter In controversy exceeds the sum or 
value of $10,000 exclusive of Interest and 
•'^s(s, and arises under the Constitution, 
laws or tre Ules of the United States. 

Unlike the statutes heretofore . discussed, 
this provision Includes a monetary sum or 
value as an Incident of Jurisdiction, the 
$10,000 Jurisdictional amount. Although the 
amount has varied over the years, defendant 
is correct In his assertion that whatever the 
sum. It Is a Jurisdictional prerequisite.** 
The satisf action of a minimum amount-ln- 
controversy Is not a technicality; it is a 
requirement imposed by Congress which the 
courts may not dispense with at their 
pleasure. 

While some decisions have held to the 
contrary, most notably Spook v. David, 469 
V. 2d 1047 (3rd Clr. 1972), it Is the near- 
universal view that a right or matter In con- 
troversy must be capable of valuation In 
dollars and cents to sustain Jurisdiction un- 
U nder § 1331.1* To the Court, this constitutes 
not only the majority but the more realistic 
analysis of the amount-ln-controversy re- 
quirement. Where It desires to award Juris-' 
diction over cases Involving Important rights 
Without regard to a monetary valuation, the 
Congress Is capable of excluding such re- 
strictions; witness, for example, the civil 
rights and elective franchise statute at 28 
U.S.C. S 1343. Thus, where Congress has re- 


quired a Jurisdictional sum. It would seem 
unwarranted for a court to presume that 
the limitation was unintentional. 1 * 

The question therefore becomes whether 
a quantifiable amount-ln-controversy, of suf- 
ficient value to satisfy the statutory mini- 
mum. exists here. The parties agree, and It 
Is well settled that la determining the 
amount-ln-controversy, reference to either 
party's situation Is appropriate, there the 
case Is worth at least $10,000 to the defend- 
ant, the requirement Is satisfied Just as fully 
as where a plaintiff can demonstrate the . 
$10,000 value or sum. 

Computations measure the "value of the 
object" of the suit, Mississippi & Missouri 
R.R. Co. v. Ward, 2 Black (67~ UJS.) 485 
1862), that Is the monetary value of objects 
at issue or direct monetary Impact of an 
adjudication. The object here could be de- 
scribed as either the tapes and documents 
themselves or as access to the Information 
contained therein. Since Intrinsically, the 
tape recordings and documents do not ap- 
proach a $10,000 value, we look Instead to the 
value of a disposition either granting or 
denying the declaratory Judgment and other 
relief sought. 

Plaintiffs suggest several possible analyses 
by which existence of the required minimum 
value may be established. It appears^ to the 
Court, however, that none of these proposals 
suffice. First, In an affidavit of the Select 
Committee Chairman appended to their Sup-, 
plemental Memorandum, plaintiffs calculate 
the expenses they will incur If compelled to 
secure from other sources the information 
contained In the subpoenaed materials. 
Though the Court does not dispute this as- 
sessment. It nevertheless cannot accept such 
indirect costs as the amount-ln-controversy. 
Alternatives means of achieving the object of 
a suit or collateral results of a Judgment are 
not properly considered In computing the 
Jurisdictional minimum under $ 1331.** The 
cost of added Committee work to ferret out 
the desired Information is quite clearly the 
cost of an alternative procedure. Nor Is the 
Select Committee's appropriation of a valid 
measure. The decision in Williams v. Phillips, 

— F. Supp. (D.D.O. 1973, C. A. No. 490- 

73), the only authority cited for this prop- 
osition, contains no such holding. Plaintiffs 
have not attempted to quantify the direct 
impact of a judicial decision, and Indeed. It 
appears to the Court that such an appraisal 
Is Impossible from either party's viewpoint. 

Second Is a suggestion that the rights and 
responsibilities Of legislators exceed the $10,- 
000 minimum. The restriction to a dollars 
and cents evaluation of the matter In con- 
troversy, however, logically precludes an as- 
sumption that the value of such a right can 
satisfy f 1331. The value of the right or duty 
must be quantifiable.” There must be some 
financial gain or loss associated directly with 
sustaining, rejecting or declaring the right. 
The Supreme Court has only recently re- 
minded us that In suits against federal offi- 
cials under 1 1331, "It Is necessary to satisfy 
the amount-ln-controversy requirement for 
federal jurisdiction.” Lynch v. Household Fi- 
nance Carp., 405 US. 538, 547 (1972) . Any di- 
rect financial consequence to rights or duties 
Is not apparent In this case. 

Finally, regarding value from defendant’s 
viewpoint, the Court cannot find any basis 
on which to assign a dollar value to the mat- 
ter in controversy. Just as the constitutional 
obligations of legislators, defendant's Inter- 
est, whatever It may be termed. Is Incapable 
of such an appraisal. Each of the plaintiff’s 
assertions, then, regarding the amount-ln- 
controversy are legally inadequate, and find- 
ing no possible valuation of the matter 
which satisfies the $10,000 minimum, the 
Court cannot assert Jurisdiction by virtue 
of S 1331. 

No Jurisdictional statute known to the 
Court. Including the four which plaintiffs 
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name, warrants an assumption of Jurisdic- 
tion. and the Court Is therefore left with no 
alternative here but to dismiss the action, 
ra 

Because of Its conclusion and disposition, 
the Court does not reach the problem of 
Justiciability or the merits of the case. Any 
comment on these matters therefore Is In- 
appropriate, and the Court does dot proffer 
its views. 

The Court has here been requested to In- 
voke a Jurisdiction which only Congress can 
grant but which Congress has heretofore 
withheld. Whether such Jurisdiction ought 
to he conferred Is the prerogative of the Con- 
gress. Plaintiffs, of course, are free to pursue 
whatever remedy they now deem appropriate, 
but the Court cannot, consistent with law 
and the constitutional principles that reserve 
to Congress the conferral of Jurisdiction, 
validate the present course. 

John J. Sntifc*, Chief Judge. 

October 17. 1973. 

FOOTNOTES 

1 “Statement of Material Facts as to which 
there Is no Genuine Issue” filed by plaintiffs 
on August 29, 1973, at 1. Counsel for the de- 
fendant President acknowledged In Court on 
October 4, 1973, that defendant takes no Issue 
With plaintiffs' statement. - 

1 Id. at 2. 

. */d. at 3. 

* Imjle Grand Jury Subpoena Duces Tecum 
Issued to Richard M. Nixon, etc., 360 F. Supp. 
1 (DJJ.C. 1973). 

• The Supreme Court and the Court of Ap- 

peals for this Circuit have affirmed that Juris- 
diction falls "if the cause is not one described 
by any Jurisdictional statute.” Powell v. Mc- 
Cormack, 395 D3. 488, 512-513 (1969) citing 
Baker v. Carr, 369 UB. 186, 198-199 (1962). 
See also. Cary v. Curtis, 3 How. (44 OS.) 
236, 245 (1845) and United States Service- 
men's Fund v. Eastland, F. 2d (No. 

24,279 August 30. 1973) (D.C. Clr. 1973). 
Reference to Article in, | 2 alone is Insuffi- 
cient. 

For the contrary proposition plaintiffs cite 
six decisions: New York Times Co. v. US.. 
403 US. 713 (1971); Sanitary District of Chi- 
cago v. US., 266 US. 405 (1925); In Re Debs, 
158 U.S. 564 (1895): US. v. Arlington County, 
326 F.2d 929 (4th Clr. 1964); US. v. Brand 
Jewelers, Inc., 318 F. Supp. 1293 (S.D.N.Y. 
1970); and US. v. Brittain, 319 F. Supp. 1058 
(N.D. Ala. 1970). None of these cases, how- 
ever, holds that the government or anyone 
else may Invoke jurisdiction of the federal 
courts without utilizing a specific Jurisdic- 
tional statute. Each were Initially brought by 
the United States and jurisdiction appar- 
ently invoked under 28 U.S.C. S 1345, or Its 
predecessor, an Independent statutory base 
applicable to the government. 

•Job 1:21 (The Holy Bible) 

1 See, Skelly Oil Co. v. Phillips Petroleum 
Co., 339 US. 667, 671 ( 1950) and Aetna Life 
Ins. Co. V. Haworth, 300 US. 227, 249 (1937). 

■ C/, Confiscation Cases, 7 Wall (74 US.) 
464, 467 (1868) . It may be argued that Sen- 
ate Resolution 262. 70th Congress, 1st Ses- 
sion (1928) permits the Select Committee 
to sue In the name of the United States here 
despite the provisions of S 616. Resolution 
262 states la pertinent part: 

[A]ny committee of the Senate Is hereby 
authorized to bring suit on behalf of and 
Id the name of the United States In any 
court of competent Jurisdiction If the com- 
mittee Is of the opinion that the suit Is nec- 
essary to the adequate performance of the 
powers Invested In It or the duties Imposed 
upon It. . . . 

It occurs to the Court that there are at 
least three responses which answer this 
claim. First, Insofar as the Senate Resolu- 
tion is Inconsistent with the provisions of 
5 516, it would appear that the statute, en- 
acted by both Houses of Congress, should 
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control over the Resolution of one House. 
Second, any exception to 1 616 must be one 
"authorized by law." Although the question 
has never been specifically litigated. It seems 
apparent that ‘law’’ in S 516 would not fu- 
el ude a legislative action of the sort repre- 
sented by S. Res. 262. The term "law” does 
not normally encompass within Its definition 
“resolution,” and all recognized exceptions 
to § 516, such as 10 0B.C. 5 1037, are statute 
laws enacted by both Houses. In addition, 
the Supreme Court has hinted' that authori- 
zation of legislative committees to sue as 
the United States under } 1345 may require 
a specific statutory enactment. The Court In 
Reed v. County Commissioners, 277 U3. 376 
(1928) , dd not reach the question of whether 
a Senate committee could act as the United 
States under 28 U-S.C.’ $ 41 (predecessor to 
28 U.S.C. 5 1346) , because “even if it he as- 
sumed. that the Senate alone may give that 
authority,” It had not even attempted to do 
so. 277 UB. at 388 (Italic added). 

Third, and most Importantly, the lan- 
guage and historical setting of S. Res. 262 
exact the conclusion that It was intended, 
not to confer Jurisdiction, hut to ensure 
standing in lawsuits. Both parties agree 
that the Senate adopted 8. Res. 262 in re- 
sponse to the Supreme Court decision in 
Reed. As Just noted, the Reed Court did not 
reach the Issue of statutory Jurisdiction be- 
cause it found that the Senate Special Com- 
mittee lacked standing. 277 U.8. at 388. S. 
Res. 262 was Intended to correct that defect, 
and thus it authorized committees to sue 
"In any court of competent Jurisdiction." 
This language traditionally means courts 
that already have Jurisdiction, that are 
presently competent to consider the case, 
pursuant /to some Independent statutory pro- 
vision. It does not itself serve to bestow 
Jurisdiction. 

•Plaintiffs cited In Re Hearings by the 
Committee on Banking and Currency, 245 
P. 2d 667 (7th Clr. 1967) and In Re Hearings 
by the Committee on Banking and Currency. 
19 FR.D. 410 (N.D. 111. 1956 J. 

10 See, Senate Report No. 1992, 87th Cong.. 
2nd Sess. pp. 2-4 (1962). 28 U.S.C. I 1361 did 
not create a new or distinct cause of action. 

” Prairie Zand of Potawatomle Tribe of 
Indians v. Udaii, 355, F. 2d. 364. (10th Clr.) 
cert, denied 385 U.6. 831 (1966). v 

>* See e.g., Harmon v. Brucker, 355 U.8. 579 
(1958); McGaw v. Farrow, 472 P. 2d. 962 (4th 
Cir. 1973); Spock v. David. 467 F.2d 1047 
(3rd Cir. 1972); United States v. Walker, 409 
F.2d 477 (9th Clr. 1969); Greff anti v. Hershey 
296 F. Supp. 653 (S.D. N.Y. I960); Switzer- 
land Co. v. Udall, 225 F. Supp. 812 (W.D.N.C. 
1904) aff'd 337 F. 2d 56 (4th Clr. 1964) cert, 
denied 380 U.S. 914 (1965) . 

11 Plaintiffs misread the prior opinion of 
this Court when they think they find a 
declaration therein that Presidents have a 
duty, ministerial In nature, to comply with 
subpoenas. The Court rather stated that de- 
fendant's obligation to produce unprivileged 
evidence was "more akin to a ministerial 
duty” than to a discretionary one, "if indeed 
it concerns official duties at all." / n Re Grand 
Jury Subpoena Duces Tecum Issued to 
Richard M. Nixon, etc., 360 F. Supp. 1, 8 n 21 
(D.D.C. 1973). (emphasis added) . In sustain- 
ing the Court’s position In that case, the 
Court of Appeals for this Circuit character- 
ized the responsibility of the President to 
produce evidence as one of the “routine legal 
obligations that confine all citizens.” Nixon 
v. Sirica,- -F. 2d - (No. 73-1962 October 12, 
1973) (D.C. Cir. 1973) , at page 18 slip opinion. 

" Plaintiffs cite Amalgamated Meat Cutters 
k Butcher Workmen v. Connally, 337 F. Supp. 
737 (D.D.c. 1971), the decision of a three- 
judge court written by Circuit Judge Leven- 
i-hal, as definitively establishing that the 
President Is an "agency* for purposes of the 
statute. As the Court reads that decision, 
however, and as defendant suggests, that 


issue was specifically left open. The opin- 
ion does Include the following statement 
cited by plaintiffs: 

The leading students of the APA, whose 
analyses are often cited by the Supreme 
Court, and who on some matters are In con- 
flict with each other, seem to be In agreement 
that the term “agency" In the APA Includes 
the President — a conclusion fortified by tbe- 
care taken to make express exclusion of . 
“Congress" and "the Courts.” 837 F. Supp. at 
761 (footnote omitted). 

Nevertheless, In the next sentence the court 
writes: - - 

• But we need not jjonsider whether an ac- 
tion for Judicial review can be brought 
against the President eo nomine. 337 F. Supp. 
at 761. 

The Court of Appeals In this Circuit has 
also left open this question. See, Soucle y. 
David, 448 F. 2d 1967, 1078 n. 17 (D.C. Clr. 
\071). Defendant further notes, "It Is hard 
to Imagine that a statute that excludes from 
Its operation even the governments of the 
territories and the Mayor of the District of 
Columbia should be held to have Included, 
In its bland and neutral language, the Presi- 
dent of the United States.” Brief In opposi- 
tion at 33 p. 7. '• 

““Agency action” Is defined by the statute 
as "the whole or a part of any agency rule, 
order, license, sanction, relief or the equiva- 
lent or denial thereof, or the failure to act,” 

6 US.C. 8 551 (13) . Plaintiffs cite this lan- 
guage as aptly describing "the President’s 
failure to turn over the evidence which the 
Committee has demanded. *•” ”•• In fact, 
the term ‘adjudication* as defined by the 
APA, could well apply to the President’s ac- 
tion. See 5 U.S.C. 1551 (8 and 7).” Reply 
Memorandum at 18. Defendant Interprets the 
same definition as applicable only to the 
“rule-making" and "formulation of orders” 
functions of agencies, categories Into which 
his actions do not fall. Brief in opposition at 
33, 34. 

“6 U.S.C. J 702 provides: 

A person suffering legal wrong because of 
agency action or adversely affected or ag- 
grieved by agency action within the meaning 
of a relevant statute. Is entitled to Judicial 
review thereof. 

The plaintiffs claim a legal right of the 
Committee to have Its lawful subpoenas 
obeyed by the President and cite principally 
Watkins v. U.S., 354 UB. 178 (1967) and Me- 
Grain v. Daugherty. 273 U.S. 135 (1927). 
Supplemental Memorandum at 27; Reply 
Memorandum at 18, 19. Defendant maintains 
that although plaintiffs may have cited an 
adverse effect^ they have not pointed to an 
Illegal effect recognized by law. He cites 
Senate Report No. 752, 79th Congress, 1st 
Session (1945) at 26, and Kansas City Power 
& Light Co. v. McKay, 225 F.2d 924 (D.C. Clr.) 
cert, denied 350 UR. 884 (1965). Brief In Op- 
position at 34. , 

"See Pan American World Airways, Inc. 
y. CAB, 392 F.2d 483, 494 (D.C. Clr. 1908); 
Kansas City Power it Light Co. y. McKay, 226 
F9d 924, 932-933 (DC. Cir.) cert, denied 360 
U.S. 884 (1965); Almour y. Pace, 193 FJ2d 699, 
701 n. 5 (D.C. Clr. 1951 ) . Such Is the rule In 
other circuits as well. See, e.g., Arizona State 
Dept, of Public Welfare v. Dept, of Health, 
Education and Welfare, 449 F.2d 456, 464 (9th 
Clr. 1971), cert, denied 405 UB. 919 (1972); 
Zimmerman v. United States Government, 
422 F.2d 326, 330-331 (3rd Clr,), cert, denied 
399 U S. 911 (1970): Twin Cities Chippewa 
Tribal Council v, Minnesota Chppewa Tribe, 
370 F.2d 629, 632 (8th Clr. 1967); Chournos 
Y. United States, 336 F9d 918,. 919 (10th Clr. 
1984) ; Local 642, International Union of Op- 
erating Engineers v. NLRB, 328 F9d 850, 854 
(3rd Clr.), cert, denied 379 U.S. 826 (1964); 
Ove Gustavsson Contracting Co. v. Floete, 
278 F.2d 912, 914 (2d Clr.), cert, denied 364 
U.S. 894 (1960). 

“See, e.g., Holt v. Indiana Mfg. Co., 176 


UB. 68 (1900) and UB. v. Sayward, 100 XJS. 
493 ( 1895) . f 1 

“See, e.g., Barry v. Merceln, 6 How. (46 
UB.) 103 (1847); McGaw v. Barrow, 472 F.2d 
952 (4th Clr. 1973); Kheel V. Port of New 
York Authority, 467 "Fid 46 (2nd Clr. 1972) ; 
Goldsmith v. Sutherland, 426 F.2d 1395 (6th 
Clr.) cert, denied 400 UB. 960 ( 1970) ; Rosado 
Y. Wyman, 414 FBd 170 (2nd Cir. 1969) , re- 
versed on other grounds 397 UB. 897 (1970); 
Rapoport v. Rapoport, 416 F.2d 41 (9th Clr. 
1969) cert, denied 397 U.S. 916 (1970); Gian- 
cana v. Johnson, 335 F.2d 366 (7th Clr. 1964) 
cert, denied 379 UB. 1001 ( 1985) . 

“Defendant states that Congress has had 
before it several times legislation "rewriting 
the statute to remove the amount In con- 
troversy requirement In cases In which con- 
stitutional rights are asserted against federal 
officers,” but has each time failed to enact 
it. Brief In Opposition at 25. 

“Sec, e.p v Healy v. Ratta, 292 UB. 263 
(1934) ; Lion Bonding & Surety Co. v. Karatz, 
262 UB. 77 (1923) ; Town of Elgin v. Marshall, 
106 UB. 678 (1882) ; Quinalt Tribe of Indians 
v. Gallagher, 368 F. 2d 648 (9th Clr. 1966) 
cert, denied, 387 UB. 907 (1987) . 

For the contrary propostlon plaintiffs cite 
Petroleum Exploration Co. v. Public Service 
Commission, 304 UB. 209 (1938); Bittennan 
Y. Louisville & Nashville R.R., 207 UB. 205, 
224-36 (1907); and Federated Mutual Imple- 
ment & Hardware Ins. Co. v. Steinherder, 268 
F. 2d 734 (8th Cir. 1959). In each of these 
instances, however, parties stood to suffer 
monetary losses In excess of the Jurisdictional 
amount as the direct result of a judgment. 
In Petroleum Exploration It was the expense 
a Maine corporation would incur If forced to 
appear and give Information pursuant to an 
order of the Kentucky Public Service Com- 
mission. in Bitterman. It was a railroad’s 
financial loss If ticket sales by brokers were 
not enjoined. The Federated Mutual case 
concerned losses that would befall an Insur- 
ance company If a former sales agent were 
not restrained from competing In the Insur- 
ance business for two years. 

“Plaintiffs urge that Kennedy v. Sampson 
(DJ3.C., C-A. 1583-72, August 16, 1973) and 
Holtzman v. Richardson (E.D.N.Y., 73-C-637, 

July 26, 1973) reversed. F. 2d — (2nd Cir. 

1973) found that the constitutional rights 
and duties of legislators met the monetary 
requirement of { 1331. This conclusion, how- 
ever. seems Inaccurate. Kennedy did not 
discuss Jurisdiction but was apparently a 
1 1361 case (performance of a ministerial 
duty). In Holtiman, the object of the con- 
troversy from defendants’ viewpoint (bomb- 
ing in Cambodia) far exceeded the $10,000 
Jurisdiction sum. As plaintiffs note, a court 
In this district has apparently ruled that . 
the inherent value of a constitutional right 
to vote "must be equal to any amount set 
for jurisdictional purposes.” 

West End Neighborhood Corporation v. 
Stans, 312 F. Supp. 1068 (D.D.C, 1970). This 
Court, however, cannot Justify a conclusion 
that the Stans decision represents the law 
In this or any Circuit with the possible 
exception of the Third, and accordingly, with 
due respect, cannot regard that precedent. 

To say that constitutional rights are Inca- 
pable of a monetary assessment is not to say 
that they are petty or worthless. All persons 
realize, or should realize, that their value Is 
unsurpassed. Such value, however. Is simply 
not the type Intended to satisfy the mone- 
tary restrictions of J 1331. Other statutes 
may grant Jurisdiction In some of these cases, 
but S 1331 does not. 

The PRESIDING OFFICER. The ques- 
tion is on agreeing to the substitute 
amendment of the Senator from North 
Carolina. 

The substitute amendment was 
agreed to. 

The PRESIDING OFFICER. The ques- - 
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tion 1 b on the engrossment and third 
reading of the .bilL 

The bin (S. 2641> was ordered to bo 
engrossed for a third reading, was read 
the third time and passed, as follows: 
&3641 

Be it enacted bg the Senate and House of 
Representatives oj the United Siate* of 
America in Congress assembled. That (a) 
the District fcourt of the United States for 
the District of Columbia shall have original 
Jurisdiction, without regard to the sum or 
value of the matter In controversy, of any 
civil action heretofore or hereafter brought 
by the Senate Select Committee on Presi- 
dential Campaign Activities, which was cre- 
ated on February 7, 1978. by Senate Resolu- 
tion Numbered 60, to enforce or secure a dec- 
laration concerning the validity of any sub- 
poena or order heretofore or hereafter issued 
by said committee to the President or the 
Vice President or any other officer of the 
United States or any officer or employee of 
any department or agency of the United 
States to procure the production before the 
said committee Of any Information, docu- 
ments, taped recordings, or other materials 
relevant to matters the said committee is 
authorized to investigate, and the said dis- 
trict court shall have Jurisdiction to enter 
any such Judgment or decree In any such 
civil action as may be necessary or appropri- 
ate to enforce, obedience to stny such sub- 
poena or ord tty 

(b) The Senate Select Committee on Pres- 
idential Campaign Activities shall have au- 
thority to prosecute In its own name or In 
the name of the United States In the District 
Court of the United States for the District of 
Columbia any civil action heretofore or here- 
after brought by paid committee to enforce 
or secure a declaration concerning the va- 
lidity of any subpoena or order heretofore or 
hereafter Issued by said committee to the 
President or Vice President or any other 
officer of the United States or any offleer or 
employee of any department of the United 
States to procure the production before the 
said committee of any Information, docu- 
ments. taped recordings, os' other materials 
relevant to the matters the committee Is au- 
thorized to investigate, and pray the said 
district court to enter such Judgment or 
decree In said civil action as may be neces- 
sary or appropriate to enforce any such sub- 
poena or order. 

(c) The Senate Select Committee on Presi- 
dential Campaign Activities may be repre- 
sented by such attorneys as It may designate 
in any action prosecuted by said committee 
under this Act. 

Mr. ERVIN. I move to reconsider the 
vote by which S. 2841, as amended, was 
passed by the Senate. 

Mr. MANSFIELD. Mr. President, I 
move to lay that motion on the table. 

The motion to lay on the table was 
agreed to. 

The title was amended so as to read: 

To confer Jurisdiction upon the District 
Court of the United States of certain Civil 
actions brought by the Senate Select Com- 
mittee on Presidential Campaign Activities, 
and for other purposes. 

Mr. ERVIN. Mr. President, I ask 
unanimous consent that the Secretary of 
the Senate be authorized to make tech- 
nical and clerical corrections in the en- 
grossment of S. 2841, as amended and 
passed in the Senate today. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 


ORDER OF BUSINESS 
The ACTING PRESIDENT pro tem- 
pore. At this time, in accordance with the 


previous order, the Chair recognizes the 
distinguished Senator from Arkansas 
(Mr. Fulbricht) for not to exceed 15 
minutes. 


DETENTE AND THE MIDDLE EAST 

Mr. FULBRIGHT. Mr. President, as 
the Middle East crisis continues. Its con- 
sequences are felt beyond the region In 
concentric rings. One immediate effect 
has been the acute fuel shortage neces- 
sitating the emergency measures called 
for by the President in his speech of 
November 7. The energy crisis is by no 
means solely the result of the partial 
and selective Arab boycott; even the 
Canadians have chosen this moment to 
increase the price of their oil, and thei 
United States imports more oil from 
Canada than from any other foreign 
country. Increased costs and shortages 
of fuel will inevitably result not only In 
discomfort for most Americans and 
hardship for many farmers and others 
whose livelihood is affected, but also in 
shortages of other, petroleum-based 
goods, shortages which win accelerate 
inflation. 

' The Middle East war has also provided 
grist for the min of our redouble cold 
warriors, who have seized this occasion to 
attack . cooperation with the Soviet 
Union, 

This morning it was reported that the 
Pentagon will request a $3-billlon to $4- 
billion Increase in the military budget. 
The administration had already re- 
quested an additional $2.2 billion to pay 
for arms shipped to Israel. 

Assaults upon the merits of detente 
with the Soviet Union are not only in- 
flammatory but sterile. They are sterile 
because the detractors seem to assume 
that there is a satisfactory alternative to 
So viet- American cooperation, when in 
fact the only alternative is the cold war 
with Its endless polemics, the ruinous 
arms race, and periodic trips to the nu- 
clear brink. It may well be granted that- 
Soviet-American cooperation in the cur- 
rent Middle East crisis has been less than 
might have been desired, but does it fol- 
low that we would be better off if there 
had been no cooperation at all? The 
burden of proof has been placed on the 
wrong side. Instead of holding the ad- 
vocates of detente to an exacting, if not 
impossible, standard, the detractors 
ought to be required to show that they 
have something better to offer. 

I doubt that they can. although It ap- 
pears that they shall have their chance. 
Bowing to political reality, the adminis- 
tration has abandoned for the time being 
its effort to secure equal trade treatment 
for the Soviet Union. It did so to avoid 
a prospective congressional vote on the 
Jackson amendment, which would make 
both equal trade treatment and ordinary 
commercial credits contingent upon free 
emigration from the Soviet Union — a 
blatant intrusion upon internal Soviet 
affairs. The result is that, for the time 
being at least, Soviet trade will continue 
to be discriminated against, and we shall 
now see how the Jackson approach works 
for our national Interest. We shall see 
specifically, whether continued trade dis- 
crimination provides leverage for Soviet- 
American cooperation in the Middle East, 
and whether it will induce the Russians 


to drop remaining emigration controls 
and grant civil liberties to its citizens. 

Perhaps the Jackson approach win 
work, but if it should fail to bring the 
desired results, the congressional ma- 
jorities which have insisted upon linking, 
equal trade treatment with internal re- 
forms within the Soviet Union may wish 
to reconsider their attitude toward 
detente and Intervention in Soviet In- 
ternal affairs. 

My own view is that the best — and 
most — we can do to advance the cause 
of liberties within the Soviet Union is 
to build an international atmosphere or 
climate of security and confidence 
through trade, Investment, cultural ex- 
change, frequent political contacts, and 
above all, arms control. These are also 
the best we can do for world peace — and 
for peace In the Middle East. 

Whether or not the Soviet-American * 
encounter of October 24 and 25 qualifies 
as the "most difficult crisis” since the 
Cuban missile crisis of 1962 as President 
Nixon said, it was serious enough to 
point up the surpassing importance of 
Soviet-American cooperation in matters 
of world peace, and also to point up the 
Interest of all nations in the resolution 
once and for all of the Arab-Israel con- 
flict which brought the great powers to 
the crisis of late October. The tempta- 
tions to recrimination are strong: Presi- 
dent Nixon may have overreacted with 
the military alert, but that Is over and 
done with, and the crisis ended with the 
Joint Soviet-American sponsorship of the 
United Nations emergency force to su- 
pervise the truce. 

It is also being widely contended that 
the mere threat of unilateral Soviet mili- 
tary intervention in the Middle East 
proves the hollowness of detente. Are 
we to conclude that a cold war stance 
would have served us better? Would the 
Soviets have shown greater restraint 
and good faith if our relations were still 
frozen as in Stalin’s time? It seems 
hardly likely. Instead of dismantling the 
detente, the logical implication of the 
crisis of late October is the need to 
strengthen Soviet-American cooperation. 

The fact that detente is fragile docs 
not mean that it is futile. Quite the con- 
trary: every time the two great nuclear 
powers come to a point of confronta- 
tion, the necessity of detente Is rein- 
forced. What the detractors cannot -seem 
to get through their heads is that there 
Is no alternative except endless conflict. 
We and the Russians have to get along 
with each other, because in matters of 
world peace, neither can get along with- 
out the other. 

I underline that by reiterating the ex- 
istence of nuclear warfare, the nuclear 
arms about which we have talked so 
much In this body. 

Perhaps there has been some misun- 
derstanding of the meaning of detente. 

It does not mean that the two super- 
powers have come to see everything eye 
to eye; on the contrary, we remain politi- 
cal rivals with Inimical political systems. 
Detente, in its essence, is an agreement 
not to let these differences explode into 
nuclear war. We may hope to mitigate 
our ideological differences through time 
and human contact, but we dare not force 
the pace lest we undercut the purpose of 
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'he legitimate claims of those who op- 
.-obed setting aside any area and those 
wnp favored a smaller preserve. 

The uniqueness of the Big Thicket can 
easily be seen in the committee report 
which makes available to the Members* 
of the House pictures showing the re- 
markable character of the area. / 

The \ gentleman from Texas (Mr. 
Kazen) yias been extremely effective in 
the Interior Committee in advancing the 
Big Thicket proposal and I am person- 
ally appreciative for the .Information ' 
and adrica he has given mfe in this re- 
gard. \ J 

The samfl is true for >tr. Steelman, 
who is also\a member of the Interior 
Committee and who is among those most 
responsible fot bringing about the final 
bill that obtained the backing of the 
committee' and\hopefmly. Us passage by 
the House today.. / -\ 

The SPEAKER pro tempore (Mr. Mc- 
Fall) . The question is on the motion 
offered by the gkmJeman from North 
Carolina.. (Mr. TayLor) that the House 
suspend the rules Aid pass the bill H.R. 
11546, * V / V ' 

The question Jwas\ taken; and — two- 
thirds having voted In favor thereof — 
the rules were /suspended and the bill 
was passed. J \ 

A motion to reconsider was laid on the 
table.'. ... / - . y 


GENERAL LEAVE 

Mr. TAILOR of North Carolina. Mr. 
Speaker, s ask unanimous Consent that 
all Memhers may have 5 legislative days 
In whlcl/ to revise and extend their re- 
marks immediately before the passage of 
the bil/H.R. 11546. \ 

The/ SPEAKER. Is there objection to 
the request of the gentleman from North 
Carolina? \ 

There was no objection. . V 


CONFERRING JURISDICTION ON 
U.S. DISTRICT COURT FOR DIS- 
TRICT OF "COLUMBIA OF CER- 
TAIN CIVIL ACTIONS BROUGHT 
£Y SENATE SELECT COMMITTEE 
ON PRESIDENTIAL CAMPAIGN 
ACTIVITIES 

Mr. KASTENMEIER. Mr. Speaker, I 
move to suspend the rules and pass the 
Cenate bill (S. 2541) to confer jurisdic- 
tion upon the district court of the United 
dates of certain civil actions brought 
by the Senate Select Committee on Pres- 
! enlial Campaign Activities, and for 
(• her purposes. 

The Clerk read as follows: 

S. 2641 

Be it enacted by the Senate and House of 
Representatives of the United States of 
America in Congress assembled. That (a) the 
District Court of the United States for the 
District of Columbia shall have original 
Jurisdiction, without regard to the sum or 
value of the matter in controversy, of any 
civil action heretofore or hereafter brought 
by the Senate Select Committee on Presi- 
dential Campaign Activities, which was cre- 
ated on February 7, 1973, by Senate Resolu- 
tion Numbered 60, to enforce or secure a 
declaration concerning the validity of any 
subpoena or order heretofore or hereafter 
Issued by said Committee to the President or 


the Vice President or any other officer of the 
United States or any officer or employee of 
any department or agency of the United 
States to procure the production before the 
said Committee of any Information, docu- 
ments. taped recordings, or other materials 
relevant to mafters the said Committee Is au- 
thorized to Investigate, and the said District 
Court shall have Jurisdiction to enter any 
suph Judgment or decree in any such civil 
action as may be necessary or appropriate to 
enforce obedience to any such subpoena or' 
order. .- -t* - - .- - 

(b) The Senate Select Committee on Pres- 

idential Campaign Activities shall have au- 
thority to prosecute in Its own name or in 
the name of the United States in the District 
Court of the United States for the District 
of Columbia any civil action heretofore or 
hereafter brought by said Committee to en- 
force or secure a declaration concerning the 
validity of any subpoena, or order heretofore 
or hereafter Issued by said Committee to 
the President or Vice President or any other 
officer of the United States or any officer or 
"employee of any department of the United 
States to procure the production before the 
said Committee of any Information, docu- 
ments, taped recordings, or other materials 
relevant to the matter? the Committee la 
authorized to Investigate, and pray the .said 
District Court to enter such Judgment or 
decree In said civil action as may be neces-' 
sary or ' appropriate to enforce any such' 
subpoena or order. ^r*' : 'S.’V • V . 

(c) The Senate Select Committee on Presi- 
dential Campaign Activities may be' repre- 
sented by such attorneys as It may designate 
in any action prosecuted by said Committee 
under this Act. 1 ; --j .,/*•/ . 

The SPEAKER. Is a second demanded? 

Mr. McCLORY. Mr. Speaker, I demand 

The SPEAKER. Without objection, a 
second will be considered as ordered. 

There was no objection. 

Mr. KASTENMEIER. Mr. Speaker, I 
yield myself such time as I may con- 
sume. 

The purpose of S. 2641 is to confer 
upon the U.S. District Court for the Dis- 
trict of Columbia jurisdiction over civil 
actions brought by the Senate select 
committee on Presidential campaign ac- 
tivities to enforce — or secure a declara- 
tion concerning the validity of — any sub- 
pena or order issued by the select com- 
mittee to the President, Vice President or 
other Fedreal officer for the production of 
information relavant to the committee's 
function. The select committee is given 
authorization to prosecute such actions 
to enforce— or secure a declaration con- 
cerning the validity of — such subpenaa 
and orders heretofore or hereafter is- 
sued by It, and may be represented by 
such attorneys as it may designate in 
any action under this act. . ' 

S. 2641 was introduced by Senator 
Erv™. chairman of the Senate Select 
Committee on Presidential Campaign Ac- 
tivities on November 2, 1973, and was co- 
sponsored by all the committee mem- 
bers. It passed the Senate in amended 
form on November 9, 1973. 

The legislation is needed because, on 
October 17, 1973, Judge John J. Sirica of 
the U.S. District Court for the District 
of Columbia dismissed an action brought 
by the select committee to enforce its 
subpenas requesting certain tape record- 
ings which were in the possession of the 
President. The dismissal followed a find- 
ing that there is no statute upon which 


the ' suit could be based. Judge Sirica 
stated in his opinion: 

The Court has here been requested to 
Invoke a Jurisdiction which only Congress can 
grant hut which Congress has heretofore 
withheld. . . ' . - - - 

S. 2641 would provide the necessary 
jurisdiction to the district court. 

As respects the procedure chosen by the 
select committee. Judge Sirica observed 
that the select committee deliberately 
chose not to attempt an adjudication of 
the matter by resort to a contempt pro- 
ceeding under title 2, United States Code, 
section 192, or via congressional common 
law powers which permit the Sergeant atT 
Arms forcibly to secure attendance of the 
offending party, and that the select com- 
" mittee declared that either method would 
be "inappropriate’’ and "unseemly." 

In dismissing the select committee’s 
suit for lack of jurisdiction. Judge Sirica 
pointed "out that In light of this lack of 
jurisdiction he did not reach the problem 
of Justiciability or the merits of the case 
. before him. It Is important to note that 
enactment of Ss.2641 will supply lacking 
jurisdiction blit it will leave unresolved 
any iss'ue of Justiciability or any .issue 
on the merita,^k». 5 lK •" ' ;• 

As originally Introduced, S. 2641 "was 
broader in scope than the measure that 
“passed the Senate and is now before us. 
It would have given every congressional 
committee powfir to bring comparable 
" suits. The present measure results from 
an amendment in the nature of' a sub- 
stitute introduced by Senator. Ervin at 
the suggestion of Senator Hruska and 
approved by all members of the select 
committee, which restricts the applica- 
tion of the bill to subpenas and orders 
of the select committee.. 

Although the select committee may 
eventually prevail in the pending litiga- 
tion, it is desirable that the question of 
jurisdiction be resolved now by legisla- 
tion needed to enable the select commit- 
tee to obtain information related to its 
investigation. For the same reason, the 
Committee on the Judiciary does not at 
this time make any recommendation con- 
cerning H.R. 11189, a bill identical to 
S. 2641 as introduced. The committee 
does not wish to sustain the delay that 
enactment of a broader bill might entail. 
Let me repeat: The bill creates juris- 
diction in the district court over suits 
brought by the Ervin committee for en- 
forcement of its subpenas or adjudica- 
tion of their validity and it authorizes 
the committee to sue for such enforce- 
ment or adjudication. That "is all the 
bill does. * <■ 

Here is what the bill does not do: 

It does not apply "to any committee 
other than the Ervin committee. . _ 

It does not deal with judiciability or 
other issues on the merits. 

It does not entail expense. 

It was adopted by the Senate and by 
the Judiciary Committee without dis- 
senting voice. ■" - : ‘V. • . ^ -v. ■ 

Mr. Speaker, I urge favorable con- 
sideration of S. 2641. 

Mr. GROSS. Mr. Speaker, will the 
gentleman yield? • 

Mr. KASTENMEIER. I yield to the 
gentleman from Iowa. 
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Mr. GROSS. Mr. Speaker, the author- 
ity that this would give to the Senate 
select committee, when would that 
expire? Would It end with the expira- 
tion of the committee, or Is there any 
expiration date? - ** • . 

Mr. KASTENMEIER.. It would expire 
with the expiration of the committee. We 
are told that the committee is due to 
expire February 28, 1974. - a 

Mr. GROSS. Mr. Speaker, I thank the 
gentleman. - * ' ... '. ; 

' ‘ ' Mr. McCIjORY. Mr.. Speaker. I yield 
myself such time as I may consume. 

Mr. Speaker, I had considered oppos- 
ing this legislation. I certainly want to 
question the wisdom of its enactments 
The great interest and excitement Whjph 
surrounds the Senate Watergate Com- 
mittee. may lead many to conclude that 
anything emanating from that commit- ‘ 
tee Is supposed to he sacrosanct and 
should yield to immediate support. 

Mr. Speaker. I would like to call atten- 
tion to the fact' that many Presidents. 
' have been subpenaed and, have been 
. served^ with subpenas and subpenas 
duces tecum ever since the time of 
. George Washington by committees of the 
Congress. In the late President. Tro- 
T man’s letter to a committee of Congress - 
declining to honor a subpena, he called 
attention to the fact that dubpenas and 
subpenas duces tecum had been issued 
to Presidents Washington, Jefferson, 
Monroe, Jackson, Tyler, Polk, Fillmore, 

. Buchanan. Lincoln, Grant, Hayes, Cleve- 
land, Theodore Roosevelt, Coolidge, 
Hoover, and Franklin D. Roosevelt, with- 
out the need for any such legislation as 
" we have here today. 

„ The Congress has always had ample 
power to enforce its own subpenas. 
and as the gentleman on the other side 
of the aisle who sponsors this legislation 
has brought out, we certainly have that * 
authority right now, and this enforce- 
ment can be compelled by the Sergeant 
at Arms through our common law au- 
thority or thorugh sections 192 and 194, 
title 2, United States Code. 

I raise two primary questions regard- 
ing this legislation. One Is that it Is prob- 
ably unnecessary because the Seriate 
Watergate Committee has deferred its 
further activities and probably will not 
reconvene until they get together to write 
a report; and clearly. It Is unprecedented. 
It works contrary to the role of the Judi- 
. clary in our constitutional system. 

This legislation places unfettered dis- 
cretion in four Members of the other 
body to Issue any subpenas or orders , 
which It believes necessary for Its In- 
vestigative purpose and to direct sub- 
penas to' the President, the Vice Presi- 
dent and other officers of the United 
States as they see fit - 
As 1 understand the existing provisions 
of title 2 of the United States Code, 
sections 192 and 194, and as we all know,' 
the full House and Senate have con- 
sistently considered and occasionally 
debated at great length measures author- 
izing the Speaker of the House or the 
President pro tempore of the Senate to 
certify contempt proceedings to the 
proper U.S. attorney for action by the 
grand jury. Under this procedure, each 
body Is permitted to screen the activities 
of committees. - 


I believe this check serves & valid pur- 
pose. We are being askfed toftorego this 
check and vest unprecedented authority 
in the Senate select committee. I would 
like to seriously caution the House 
against setting such a precedent 

Mr. Speaker, I firmly believe thafbthe 
Congress should enforce its own proc- 
ess. The Senate select committal made 
no attempt to-try to use established pro- 
cedures tor enforcing coefcfliapce, but 
instead is asking 04 to place the epurt In 
this difficult and unwanted positidn. I am 
referring to refereeing a dispute between 
the executive and legislative brandies of ' 
the Government . w 

To permit the court to function in such 
" a capacity raises In my mlnd,a serious 
constitutional question in regard to ar- 
ticle HI, section 2 , which* requires that 
the Federal court’s jurisdiction be lim- 
ited to “cases and controversies.” This 
question involves a complicated specialty 
of Federal jurisdiction. I would like to 
- point out that hearings on this bill were 
not held in the other body nor were hear- 
ings held in this body. ' • 

Finally, Mr. Speaker, I fail to under- 
stand the urgency of this legislation, 
when the Senate select committee has 
postponed any further hearings until 
next year and, according to newspaper 
accounts, the select committee may be 
out of business altogether. 

Mr. Speaker, I seriously question the 
need for enactment of this legislation, 
and I question, also, the wisdom of our 
taking any such action, 

(Mr. McCLORY asked and was given 
permission to revise and extend his re- 
marks.) 

The SPEAKER pro tempore. Does the 
gentleman from Wisconsin (Mr. Kasten- 
meier) desire to yield time? 

Mr. KASTENMEIER. Not at tills time, 
Mr. Speaker. 

Mr. McCLORY. Mr. Speaker. I yield 
5 minutes to the gentleman from Illinois 

(Mr. RAItSBACK). 

Mr. RAILSBACK. Mr. Speaker, I rise 
In support of S. 2641, which confers juris- 
diction upon the District Court of the 
United States for the District of Colum- 
bia over certain civil actions brought by - 
the Senate Select. Committee on Presi- 
dential Campaign Activities. I am ad- 
vised that the Department of Justice has 
no objections to this bill. 

Frankly, I had some questions about 
this bill when I first heard about it, but I 
think there is a valid reason for it. 

Presently Congress has two methods of 
forcing compliance. with its subpenas: 
One is its Inherent common law author- 
ity; the other Is Its statutory authority 
under title 2, United States Code, sec-' 
tions 192 through 194. It is significant 
that both methods are forms of criminal 
contempt — and I .emphasize the word 
“criminal.’* •« , 

8 . 2641 provides a third remedy, which 
U civil in nature and very limited In its 
application - 

Right now Congress has the common 
law power to conduct Jts own trial of 
the contempt of witnesses before its com- 
mittees. A person adjudged in contempt 
of Congress under this procedure may, 
under an order of the particular House 
Involved, be subjected to one of three 
things: x 

First. The individual who refused to 


obey the subpena can be required to be 
^contained in close .custody By the Serge- 
"ant at Anns; 

Second. He can be committed to a 
common jail in the District of Columbia; 
or.’-'. 'i -•*.• - 

. . Third. He can be kept by the Sergeant . 
at Arms in close confinement' In the 
guardroom of the Capitol Police.'' 

' Confinement under the common law 
procedure, as orie can imagine, has not 
been used extensively. That means that 
it has become more common to utilize 
the -statutory provisions contained in 
title 2, under section 192. . ' 

Now, here is what happens; here is 
the procedure, when we use section 192, 
which, "we must remember, deals with 
civil contempt .only and not criminal 
contempt:/* 

It Is required that the particular com- 
mittee Involved will certify to the Fresl- 
' dent of the Senate or the Speaker of the 
House, If they are not in session, or to 
_ the .body as a whole if In session that 
somebody has refused to obey one of its* 
subpenas. - •. . . . r . • 

Then the Speaker or the President pro- 
tem is required to certify to a U.S. at- x 
tomey the question of contempt. - . - , *. 

- The U.S. attorney, then will present 
the matter to a grand jury. If t the grand- 
jury should return. an indictment, then/ 
there would have to be a trial. Then if 
the .individual subpenaed, in this case 
the President of the United States, the 
Chief Executive of the United States, 
should be found guilty, it is required ' 
under .section 192 that he would be 
punished by a, fine of riot more than 
$ 1,000 nor less than $ 100 , and that he 
be imprisoned in a common jail for not 
less than 1 month nor more than 12 
months 

Mr. McCLORY. Will the gentleman 
yield to me? 

Mr. RAILSBACK. Let me finish the 
theme of this first. 

The idea is that in the case of the 
President of the United States the Sen- 
ate select committee, comprised of all 
Members, including Republicans and 
Democrats, thought it would be unseemly 
to subject the President of. the United 
States t& that kind of an alternative, 
and I am inclined to agree with them. 

I now yield to the gentleman from 
Illinois. 

Mr. McCLORY. I thank the gentle- 
man for yielding. 

' I would like to ask this: It seems to 
me since that the existing legislation In- 
volves a criminal proceeding and pur- 
ports to charge the President with the 
commission of a 'crime, as would be re- 
quired under the' existing statute and 
pursuant to the actions that have been 
initiated by the Senate select committee, 
this House should be assuming 'Jurisdic- 
tion. Indeed, the entire action of the 
Senate select committee Seems to be 
directed against the President of the 
United States. ; _ , 

In other words, it seems to me that 
our House Judiciary Committee’s inquiry 
into the question as to whether or not 
impeachable offenses have been charged 
against the President establishes that 
the proper forum is tl\e HouSe of Repre- 
sentatives. 

If w >• vpact this legislation, it vests 
further authority Si* the Senate select 
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committee to assume this role and to ought to exercise die authority it has Judiciary Committee without hearings or 
•usurp our authority to investigate the under the constitutional authority 'of extensive consideration. • • - 

various charges against the President impeachment, find not to surrender this'' The Joint Committee on Congressional 
and enables them to go forward with this function to this select committee of the Operations, of which I am vice chairman, ' 
activity. I think that is quite" inappro- Senate to try the President before we has "been conducting a detailed study of 
priate; - ^ • have undertaken our Investigation to litigation affecting the Congress, includ- v 

The SPEAKER. The time of the gen- determine the existence or absence of so- ing the issuance of congressional sub- 
tleman has expired. - called impeachable offenses. ! • penas and their enforcement. ' . _• 

Mr. McCLORY. I yield the gentleman . <Mr. McCLORY asked ahd was given - Many of us on the committee have 
2 additional minutes. permission ’ to revise and extend his , been concerned over the increasing tend- 

Mr. RAILSBACK. Let me respond. I remarks.) C > t "’. ency of the courts to entertain litigation 

may not agree with ail of the activities Mr. KASTENMEEER. Mr. Speaker, I involving 'the judicial review of legisla- 

of the select committee, but let us pot have no further requests for time.. . tive deddon«.-?*#-*-.t? '* ’• 

deceive ourselves; they did subpen a cer- Mr. RODINO. Mr. Speaker, I rise In S. 2641 invites the courts to enter legls- 
taln documents and requested certain in- support of S. 2641. What this bill does is lative areas by a congressional committee 
formation, including tapes. Those were, to give the Senate and its Select, Water- seeking a decision of the court passing 
not turned over voluntarily by the Presi-' Kate Committee their day In court. If the on the validity of a congressional sub- 
dent of the United States. The court or- situation .were reversed and a House Se- penq. It also establishes the precedent 
dered that they had to be produced In’, lect Committee. were being frustrated in \ of giving standing to sue to a Senate 
the case, of the Special Prosecutor, but as the enforcement of its subpenas because committee and authorizing it to employ 
far as the Senate select committee is con- of the alleged lack of a duly authorized, its own counsel to commence a civil 
cemed it said they did pot have juris- *nd appropriate forum for determination action either In Jhe name <4 the com- 
dictton to demand that they be pro- of their validity, I am sure we would all mittee or the name of the United Stales.' 
duced. ■' ^ ‘ . hope that the Senate would support our When a legislative body appears before. 

Let me make it clear that the two de-. efforts to supply the lack. \ I the courts as" a party litigant, it appears 

vices used now for getting the President . As I understand!^ Judge Sirica in the to concede the superiority of the judicial 

to turn over documents, if he should - District Court dismissed the Watergate branch in becoming a supplicant before 
refuse to do so, provides for criminal Committee’s suit to enforce or determine It. This Is in derogation of the autonomy 
contempt. Let me make it clear that this the validity of its subpenas. In so doing .and independence of the legislative 
bill provides for civil contempt. That Judge Sirica declined to decide a whole . branch’ and is an undesirable precedent. "• 

is one of the purposes of tills bill. host of issues, including .such Issues &s .Both the House and the Senate possess * 

Mr. McCLORY. The House Judiciary justiciability, executive privilege, and the the subpena power and the contempt' 
Committee w'ould not be hamstrung by 1Uce . because he regarded the absence of "powerl In fact, .the Senate Campaign • 
any limitation under existing law Inso- a statute granting Jurisdiction to the Activities Committee did issue and serve; 
far as our inquiry is concerned, would it? court as conclusive. The decision Is pend-, a subpena on the 'President for the'pro- ; 

Mr. RAILSBACK. As far as I know, we ln g on appeal. Meanwhile, enactment-of duction erf certain documents, including, 
have not even begun the inquiry. As Z S- 2641 would restore these Issues .to tapes of conversations, in the possession 
understand it, you have only these two adjudication by supplying the lacking of the President. The proper proceeding" 
devices, both of which are criminal in jurisdiction. The measure empowers the to enforce a subpena against a recald- 
nature. U.S. District Court for the District of trant witness is on order of the Senate 

Mr., McCLORY. And they would be Columbia to entertain actions to enforce to the Sergeant- at- Arms, in this case, to 

available to us? or validate Watergate Committee sub- " apprehend any person defying the order 

Mr. RAILSBACK. Yes; except that you penas and authorizes the committee to of the Senate and to bring him before the" 
have to go to the U.S. attorney, and then use that court to litigate the enforcement bar of the .Senate to show cause why he 
It goes to a grand jury process and trial, and enforceability of its subpenas. should not be held in contempt of the * 

If that trial should hold against the The urgency of perfecting the author- Congress. 

President of the United States, he lias to il *y of the select committee is evident. An alternative method of enforcement 
be confined in jail for 1 month under *Die committee cannot perform its inves- is to proceed under title 2 United States 
that statute, which the committee does . tigative function if It cannot enforce its Code sec. 192. by referring the procced- 
not want to go through. • subpenas. Enactment of S. 2641 is needed ings involving the contempt to the U.S. 

Mr. McCLORY. Mr. Speaker, I yield to remove the threshold obstacle to a de- Attorney for prosecution as a misec- 
myself such time as I may "consume. termination of the substantive Issues meanor. The latter proceeding would 
Mr. Speaker, there seems to be a popu- which Judge Sirica declined to decide. _ seem to be Impractical because the t s. 
lar demand for.legislation to enlarge the Pursuant and conclusion of the Water- Attorney and the Department of Just ice 
authority and expand the activities of gate investigation is critical to the resto- would be requested to proceed against 
the Senate Watergate committee. The ration of our people's confidence In the their superior, the President, 
question in my mind is whether they are Federal Government. It Is unthinkable It is probable that It would be difficult 
impinging upon the rightful role of the • that the Senate Select Committee should to achieve a consensus of the Senate to 
House of Representatives in connection be denied a determination of the enforce- proceed in the abrupt fashion suggested 
with their present inquiry. The excuses ability of Its subpenas simply because 'first, namely, the apprehension of the 
they give for not exercising the subpena Congress has failed to provide a forum, contumacious official. This contempt 
power already granted by statute is that We should enact 6/ 2641 at once. power of the Senate was last employed 

they regard toe existing remedies as un- Mr. BROOKS. Mr. . Speaker, I do not in 1935 in Jumey V. McCracken, 294 U.S. 
seemly. It appears to me that they may intend to oppose toe motion, but I have 125. . . 

indeed be unseemly, but. that does not misgivings concerning this legislation ^The question necessarily arises what 
seem to me to justify some extraordinary which would authorize toe Senate Select Avould happen, even if this bill becomes 
temporary remedy just because of the Committee on Presidential Campaign law over a presidential veto, if the Presl- 
popularity of the activities of this com- Activities to commence a civil action in dent should choose to disregard a-declar- 
mittee which have been publicized so the U.S. District Court for the District atory judgment of the District Court. If 
. much on television and in the press. ' of Columbia for toe enforcement of its be declines to comply with a Senate sub- 
I regard it as a bad precedent for us subpena for the production of certain pena, why should he do otherwise with 
to capitulate on constitutional issues— materials, including tapes of conversa- respect to a declaratory judgment of a 
and on matters of principle when such tions, in the possession of the President district judge? , 

circumstances exist The Senate com- The measure involves certain basic The foregoing sketchy discussion, at 
mittee has statutory remedies at toe constitutional problems which were not this point senes only to indicate the se- 
present time, and if they are not suffi- given adequate consideration either in rious constitutional problems underlying 
cient and the charges against toe Presi- the Senate, where the bill was amended toe bin which deserve penetrating study 
dent are so serious as to require sub-, and adopted without being referred to by toe Congress. • . 
penas duces .tecum against the Presi- committee, or hereJn toe House, where TJie SPEAKER. The. question is on 
it seems to me that the House itself the' bill was favorably reported by our the ^motion offered by the gentleman 
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from Wlscom n (Mr. Kastenmeie*) that 
the House suspend the rules and pass the 
Senate bills. 2641. . /, 

The question was taken; and (twb- 
thirds having voted In favor thereof) the 
rules were suspended and the SenateDill 
was passed. ' . 


GENERAL LEAVE 


Mr. KASTENMEIER. Mr. Speaker, I 
ask unanimous consent that all Mem- 
bers may,have 5 legislative days in which 
to revise and extend their remarks on 
the Senate bill, S. 2641, Just passed. - 
The SPEAKER pro tempore. (Mr. Mc- 
Fall). Is there objection to the request 
of the gentleman from Wisconsih? • 
Thdre was no objection. . . - :j- r v : . 


POSTPONEMENT OP HEADSTART ' . 

FEE SCHEDULE ,j. 'Jv V 

Mr. PERKINS. Mr. Speaker, I move 
to suspend the rules and pass the bill 
(H.R. 11441) to postpone the- implemen- 
tation of the Headstart fee schedule. ■" 

The Clerk read as follows: 

. HR. 11441 : 

Be it enacted by the Senate and Route o/ 
Representative* *>/, the United State* oj 
America tn Congress assembled, That the last 
sentence of section 222(a)(1) of the Eco- 
nomic Opportunity Act of 1964 le amended 
to read as follows: “The Secretary shall defer 
the Implementation. of a fee schedule es- 
tablished under this paragraph “until July 1, 
1976.-V 1 . 

The SPEAKER pro tempore. Is a sec- 
ond demanded? 

Mr. STEIGER of Wisconsin. Mr. 
Speaker, I demand a second. 

The SPEAKER pro tempore. Without 
objection, a second will be considered as 
ordered. 

There was no objection. 

Mr. PERKINS. Mr. Speaker, I yield 
myself 5 minutes. 

(Mr. PERKINS asked and was given 
permission to revise and extend his re- 
marks.) - 

Mr. PERKINS. Mr. Speaker. I would 
like to take this opportunity to first, ■ 
congratulate our colleague from Cali- 
fornia (Augustus F. Hawkins), chair- 
man of the Equal Opportunities Subcom- 
mittee for his very prompt and respon- 
sive action to deal with the problem of 
the Headstart fee schedule. The bill was 
reported from the committee unani- 
mously by voice vote and has strong bi- 
partisan support 

The bill before us today is very simple. 
Upon enactment the Secretary of Health, 
Education and Welfare Is directed to 
defer the , implementation of the fee 
schedule for the Headstart program until 
July 1, 197$. ■* 

The Economic Opportunity Act 
Amendments of 1972 required the Sec-, 
retary of Health, Education and Wei-’ 
fare to establish a schedule of fees for 
the Headstart program. It was my judg- 
ment that this fee schedule would have 
resulted in allowing those families who 
exceed the income limitation of the act 
So participate in the Headstart program 


at a nominal cost. This expectation is\ 
consistent with the way the Headstart 
program has been run In the past, and 
I anticipated the Headstart program to 
expand to include more of the near poor. 
What has happened is that those previ- 
ously eligible for participation In the pro- 
gram are now being asked to pay a fee 
and they are being forced to drop out be- 
cause they are unable to pay these fees.; 

The committee has been advised by- tfcf 
Office of Child Development that thejo . 
has been an Increase In administrative' 
problems since the introduction of the* 
fee schedule. Some local Headstart pro- 
grams are refusing to' collect fees. In 
other programs the fee schedule has 
caused friction between the poor and the 
near poor quid the cost of collecting the 
fees are actually far greater than the fees - 
being collected. . - \ : ‘.r >' -- 

Therefore, Mr. Speaker, this bill accom- 
plishes two worthwhile goals. First, It 
postpones the fee schedule until the Con- 
gress has an opportunity to hold some 
additional hearings in light of the Experi- 
ence we gained; and second, it restores 
the program to its former successful 
operation. ' ; . 

• It is my judgment that the Secretary _ 
of Health, Education, and Welfare should 
Immediately inform all Headstart pro- 
grams that the regulations of August 
1973 which imposed the fee schedule are 
due to be rescinded and he should cease 
any activities with 'regard to collecting 
fees that may have been assessed while 
the fee schedule was in effect. « 

Mr. Speaker, I know of no objection t6 
the postponement of the fee .schedule. It 
will make the program work better and 
will bring about more participation. 

Mr. STEIGER of Wisconsin. Mr. 
Speaker, I yield myself such time as I 
may consume. 

(Mr. STEIGER of Wisconsin asked and 
was given permission to revise and ex- 
tend his remarks.) 

Mr. STEIGER of Wisconsin. Mr. 
Speaker, let me make' sure that it is 
dear that passage of this bill to post- 
pone the establishment of the Head- 
start fee schedule in no way should be 
taken or read as opposition per se to the ' 
concept of a fee schedule. Rather, It Is an 
effort to give both the Congress and the • 
administration more time In which to 
more carefully calculate exactly what the 
effect Is going to be when^we establish 
this kind of fee schedule. 

I think the bill Is a good one and it 
might to be supported. 

‘Mr. Speaker, considerable concern 
from various quarters has accompanied 
the implementation of the Headstart Pee 
Schedule, Instituted in August of this 
year. The schedule imposes a monthly fee 
on the participants in the program who , 
come from families with* annual incomes. - 
above the defined poverty level of $4,320. 

The concept of the fee schedule was 
originally proposed within the context 
of the comprehensive child development 
bill as a means of^openlng the legisla- 
tion to children of all backgrounds. That 
proposal was Incorporated into the Equal 
Opportunity Act Amendments of 1972. 
Following the Presidential veto of the 
bill, the child development section was 


deleted during reconsideration, but the 
fee schedule was retained and attached 
to the Headstart program. , 

The pursuant application of the fee 
schedule has sparked a sizable contro- 
versy among those who felt It to tie an 
inappropriate attachment to a program 
oriented db the poverty sector, such as 
Hehdstart. * •- 

Sitfce the participation of the non- 
poor in the Headstart program has been 
limited to 10 percent of all participants, 
only a small minority of those enrolled 
In the program are affected by the fees. 
This arrangement has apparently fost- 
ered resentment^ and caused some fric- 
tion between the participants on opposite 
sides of the poverty line. 

There are strong indications that non- 
poor parents whose children were previ- 
ously eligible for the program 'are now 
hesitant to enroll their children in Head- 
start because of a fee which they con- 
sider to be exorbitant. Consequently, . 
there has been an estimated 50 percent- 
dropoff in the enrollment of children 
from nonpoor families. At this point, par- +■ 
ental Income .and not the child’s needs- 
becomes the -prime determinant in pro- 
gram enrollment,' a situation which runs 
counter to the goals of Headstart. : _ 

Aside from the problems which the fee . 
schedule has created for some partici- ; 
pants, the value of the schedule to the 
program itself has also proved question- 
able. Preliminary evidence from the Of- " 
flee of Child development indicates that 
the cost of administering the fee sched- 
ule has proven to be greater than the fees 
collected. Because of the difficulties they 
have encountered, It has been reported 
that several Headstart units have aban- 
doned their efforts to collect the fees en- 
tirely. 

.The objective of the fee schedule to 
create extra funding for local Headstart 
projects is clearly not being achieved. In- 
deed, by forcing lower income families 
who are nonetheless above the stated 
poverty line to remove their children 
from the program, the current applica- 
tion of the fee schedule seems to be 
counterproductive. 

This set of conditions recommends' & 
postponement of the fee schedule until 
an extensive review of the merits and 
drawbacks of this concept and its effects 
on the Headstart program can be com- 
pleted. H.R. H441 will allow the Educa- 
tion and Labor Committee to undertake 
this task. -- • " - 

Mr. Speaker, I reserve the balance of 
my time. - 

Mr. PERKINS. Mr. Speaker, I yield 
such time as he may consumfe to the dis- 
tinguished gentleman from Washington 
(Mr. Meeds) who has put in a great deal - 
of work on this piece of legislation. 

' (Mr. MEEDS asked and . was given 
permission to revise and extend his 
remarks.) - 

Mr. MEEDS. Mr. Speaker, I ftr$t be- 
came aware of the problems Inherent in 
the Headstart fee schedule Implementa- 
tion when a number of concerned. Indian 
parent groups contacted me^ 

The problems of implementation being 
cited for all Headstart programs are par- 
ticularly acute for those operated on and 
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l»t Session j" ( No. 93-661 


CONFERRING JURISDICTION ON THE U.S. DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA OF CERTAIN CIVIL ACTIONS BROUGHT 
BY THE SENATE SELECT COMMITTEE ON PRESIDENTIAL CAM- 
PAIGN ACTIVITIES 


November 26, 1973. — Committed to the Committee of the Whole House on the 
State of the Union and ordered to be printed 


Mr. Kastenmeier, from the Committee on the Judiciary, 
submitted the following 

REPORT 

[To accompany S. 2641] 

The Committee on the Judiciary, to whom was referred the bill (S- 
2641) to confer jurisdiction upon the district court of the United 
States of certain civil actions brought by the Senate Select Committee 
on Presidential Campaign Activities, 'and for other purposes, having 
considered the same, report favorably thereon without amendment 
and recommend that the bill do pass. 

PURPOSE 

The purpose of S. 2641 is to confer upon the United States District 
Court for the District of Columbia jurisdiction over civil actions 
brought by the Senate Select Committee on Presidential Campaign 
Activities to enforce or secure a declaration concerning the validity of 
any subpoena or order issued by the Select Committee to the Presi- 
dent or other Federal officer for the production of information relevant 
to the Committee’s function. The Select Committee is given authority 
to prosecute such actions to enforce or secure a declaration concern- 
ing the validity of such subpoenas and orders heretofore or hereafter 
issued by it, and may be represented by such attorneys as it may desig- 
nate in any action under this Act. 

STATEMENT 

S. 2641 was introduced by Senator Sam J. Ervin, Jr., Chairman of 
the Senate Select Committee on Presidential Campaign Activities on 
November 2, 1973 and was cosponsored by all the Committee members. 
It passed the Senate in amended form on November 9, 1973. 
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The legislation is needed because, on October 17, 1973, the U.S. Dis- 
trict Court for the District of Columbia dismissed an action brought 
by the Select Comnuttee to enforce its subpoenas requesting certain 
tape recordings which were in the possession of the President. The dis- 
missal .followed a finding that there is no statute upon which the suit 
could be based. Judge John J. Sirica stated in his opinion, “The Court 
has here been requested to invoke a jurisdiction which only Congress 
can grant but which Congress has heretofore withheld.” S. 2641 would 
provide the necessary jurisdiction to the District Court. }■ 

As respects the procedure chosen by the Select Committee, Judge 
Sirica observed thsit the Select Committee deliberareM| chose not to 
attempt an adjudication of the matter by resort to a contempt proceed- 
ing under Title 2, U.S.C. § 192, or via congressional common law pow- 
ers which permit the Sergeant at Arms forcibly to secure attendance of 
the offending party, and that the Select Committee declared that either 
method would be “inappropriate” and “unseemly.” 

In dismissing the Select Committee’s suit for lack of jurisdiction, 
Judge Sirica pointed out that in light of this lack of jurisdiction he did 
not reach the problem of justiciability or the merits of the case before 
him. It is important to note that the same is true of S. 2641. Enactment 
of the bill will supply lacking jurisdiction but it will leave unresolved 
any issue of justiciability or any issue on the merits. 

As originally introduced, S. 2641 was broader in scope than the 
pending measure that passed the Senate. It would have given every 
congressional committee power to bring comparable suits. The present 
measure results from an amendment in the nature of a substitute in- 
troduced by Senator Ervin at the suggestion of Senator Hruska and 
approved by all members of the Select Committee, which restricts the 
application of the bill to subpoena and orders of the Select Committee. 

We are advised that the Select Committee must respond to the 
Court of Appeals by November 28, 1973 in its appeal of the ruling 
of the District Court. We are of the view that although the Select Com- 
mittee may eventually prevail in the pending litigation, it is desirable 
that the question of jurisdiction be resolved now by legislation needed 
to enable the Select Committee to obtain information related to its in- 
vestigation. For the same reason, the Committee on the Judiciary does 
not at this time make any recommendation concerning H.R. 11189, a 
bill identical to S- 2641 as introduced. The Committee does not wish to 
undergo the delay that enactment of a broader bill might entail. 

The Committee recommends enactment of S. 2641. 

COST TO THE UNITED STATES 

No cost to the United States is entailed by the eanctment of S. 2641. 

NO RECORD VOTE 

The legislation was ordered reported at a meeting of the Commit- 
tee on the Judiciary held on November 26, 1973. No record vote was 
taken during the Committee’s deliberations. Motion to report S. 2641 
favorably to the House without amendment was passed without dissent. 

o 


H.R. 661 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


SENATE SELECT COMMITTEE ON PRESIDENTIAL ) 

CAMPAIGN ACTIVITIES , suing in its own ) 
name and in the name of the UNITED ) 

STATES , ) 

) 

) 

and ) 

) 

SAM J. ERVIN, JR.; HOWARD H. BAKER, JR.; ) 

HERMAN E . TALMADGE ; DANIEL K . INOUYE ; ) 

JOSEPH M. MONTOYA; EDWARD J. GURNEY; ) Civil Action No. 1593-73 
and LOWELL P. WEICKER, JR., as United ) 

States Senators who are members of ) 

the Senate Select Committee on ) 

Presidential Campaign Activities ) 

) 

) 

Plaintiffs ) 

. ) 

v. , ) 

) 

RICHARD M. NIXON, individually and as ) 

President of the United States ) 

) 

) 

Defendant ) 

AMENDED ANSWER 

Richard M. Nixon, answering the amended complaint filed 
in the above-styled cause, states as follows; 

1. Admits the allegations contained in paragraph one of the 
complaint, but denies that plaintiffs acted within their authority 
in issuing the subpoenas duces tecum to the President of the 
United States and thereafter in instituting this action. 

2. Denies the allegation contained in paragraph two of 
the complaint. 

3. Admits the allegations contained in paragraph three 
of the complaint, but denies that plaintiffs are entitled to 
investigate criminal conduct; and further denies that plaintiffs 
are empowered to bring suit against the President of the 
United States. 
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4. Admits the allegations contained in paragraph four 
of the complaint. 

5. Admits the allegations contained in paragraph five 
of the complaint, but denies that the President of the United 
States can be sued in his official capacity; and further 
denies that he can be sued individually for acts performed 

in his official capacity. 

6. Denies the allegations contained in paragraphs six 
through nine of the complaint. 

7. Admits the allegations contained in paragraph nine 
"a" that Public Law 39-190 ostensibly confers jurisdiction 
upon this court but denies that the subject matter is 
justiciable. 

8. Denies the allegations contained in paragraph ten 
of the complaint. 

9. Admits the allegations contained in paragraph eleven, 
but denies that plaintiffs are empowered to subpoena materials 
from the President of the United States. 

10. Admits the allegations contained in paragraphs twelve 
through fifteen of the complaint. 

11. Admits the allegation contained in paragraph sixteen 
of the complaint, but denies that any court has jurisdiction 
to quash, modify, or narrow a subpoena issued by a Committee 
of Congress. 

12. Admits the allegations contained in paragraph 
seventeen of the complaint. 

13. Alleges that he is without information or knowledge 
sufficient to form a belief as to the allegations contained 
in paragraph eighteen of the complaint, and denies that he 
has conceded the relevancy of any "tapes" to plaintiffs' 
investigation. 
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14. Admits the allegations contained in paragraph 
eighteen "a" of the complaint. 

15. Denies the allegations contained in paragraphs 
nineteen through twenty-five of the complaint. 

In further defense to the complaint, Richard M. Nixon 
states as follows: 

First Defense 

That the complaint fails to state a claim upon which 
relief can be granted. 

Second Defense 

That this Court lacks jurisdiction over the person of 
Richard M. Nixon in this action, either individually or as 
President of the United States. 

Third Defense 

That this action presents no justiciable controversy as 
required by Article III of the United States Constitution, and 
28 U.S.C. 2201 and 2202. 

Fourth Defense 

That Senate Resolution 60, 93rd Cong., 1st Sess. (1973), 
purports to authorize an investigation of alleged criminal 
conduct, and that upon information and belief the investigation 
by plaintiffs has been, in fact, a criminal investigation and 
trial conducted for the purpose of determining whether or 
not criminal acts have been committed and the guilt or 
innocence of individuals, which Resolution and investigation 
exceed the legislative powers granted to the Congress in 
Article I of the Constitution. 
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Fifth Defense 

That the subpoena duces tecum attached as Exhibit D 
to the complaint is so unreasonably broad and oppressive 
as to make compliance impossible. 

Sixth Defense 

That the relief sought by plaintiffs constitutes an 
unconstitutional attempt to interfere with the confidentiality 
of private records of conversations between the President of 
the United States and his closest advisers relating to the 
official duties of the President. 

Seventh Defense 

That it is both common knowledge in the community and capable 
of accurate and ready determination by resort to sources whose 
accuracy cannot reasonably be questioned, and thus may be judicially 
noticed by this Court, that the Senate Select Committee served 
three additional subpoenas, sixty-eight pages in length and re- 
turnable January 4, 1974, calling on the President to produce 
hundreds of tapes and documents. When considered in conjunction 
with the subpoenas which are the subject of the instant litigation, 
it is clear that such a massive invasion of the White House con- 
stitutes "wholesale public access to Executive deliberations and 
documents" tending to "cripple the Executive as a co-equal branch." 

WHEREFORE, premises considered, the relief prayed for 
should be denied. 

Respectfully submitted, 

J. FRED BUZHARDT 
JAMES D. ST. CLAIR 
CHARLES ALAN WRIGHT 
ROBERT T. ANDREWS 
THOMAS P. MARINIS, JR. 

Attorneys for the President 

The White House 
Washington, D.C. 20500 
Telephone Number: .456-1414 

By: 

Of Counsel 


RICHARD A HAUSER 
K. GREGORY HAYNES 
GEOR3E P. WILLIAMS 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


SENATE SELECT COMMITTEE ON PRESIDENTIAL ) 

CAMPAIGN ACTIVITIES, suing in its own ) 
name and in the name of the UNITED ) 

STATES , ) 

) 

) 

and ) 

) 

SAM J. ERVIN, JR.; HOWARD H. BAKER, JR.; ) 

HERMAN E. TALMADGE; DANIEL K. INOUYE; ) 

JOSEPH M. MONTOYA; EDWARD J. GURNEY; ) Civil Action No. 1593-7 
and LOWELL P. WEICKER, JR., as United ) 

States Senators who are members of ) 

the Senate Select Committee on ) 

Presidential Campaign Activities ) 

) 

) 

Plaintiffs ) 

”1 ) 

v. ) 

) 

RICHARD M. NIXON, individually and as ) 

President of the United States ) 

) 

) 

Defendant ) 

RESPONSE TO PLAINTIFFS' 

MEMORANDUM ON REMAND 


This action was originally filed by plaintiffs on 
August 9, 1973. Richard M. Nixon answered on August 29, 
1973, and plaintiffs immediately filed a motion for 
summary judgment. The matter was fully briefed and 
submitted to this Court, Chief Judge John J. Sirica 
presiding, on October, 4, 1973. After full consideration, 
the Court dismissed plaintiffs' complaint and this action 
for failure to allege a statutory grant of subject matter 
jurisdiction. The Court properly failed to rule on the 
other issues raised by Richard M. Nixon's answer, most 
importantly on whether Richard M. Nixon, as President of 
the United States , has a right under the Constitution to 
withhold information from the Congress when he determines 
the disclosure to be contrary to the public interest. 
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This Court's order was entered on October 17, 1973. 
Plaintiffs immediately filed notice of appeal and, at 
least initially, sought to have the matter treated ex- 
peditiously by the Court of Appeals. Plaintiffs 
subsequently withdrew their request for expeditious 
treatment in order to pursue the alternative course of 
seeking legislation to cure the jurisdictional defect of 
their original complaint. This legislation was subse- 
quently passed in the form of Public Law 93-190. 

On December 28, 1973, the Court of Appeals remanded 
this case to this Court "for further proceedings in light 
of Public Law 93-190 to be codified as 28 U.S.C. § 1364." 

On January 7, 1974, plaintiffs amended their complaint to 
include a jurisdictional allegation under Public Law 
93-190. This remand and the amendment to plaintiffs' 
complaint places this matter before the court on 
plaintiffs' motion for summary judgment. 

The decision of this Court on October 17 is the law 
of the case and establishes that jurisdiction is lacking 
under any of the bases relied on in the original complaint. 
The amended complaint adds a further claim of jurisdiction 
under Public Law 93-190. We have very serious doubts 
about the constitutionality of that statute. Although 
Congress has broad powers over the jurisdiction of the 
United States courts, it cannot make a political question 
justiciable nor can it alter the constitutional separation 
of powers. Those doubts about the constitutionality of the 
statute, however, relate so closely to our arguments on the 
merits that we shall develop them in that context and assume 
arguendo that this Court has jurisdiction of the subject 
matter under Public Law 93-190 if the case is justiciable 


at all 
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I. Introductory Statement 

By their motion for summary judgment, plaintiffs ask 
this Court to enter an order in the nature of a declaratory 
judgment pursuant to 28 U.S.C. § 2201 that two subpoenas 
duces tecum issued and served on the President must be 
complied with notwithstanding the fact that the President 
has interposed a claim of privilege as to materials covered 
by the subpoenas. 

As we have stated in previous submissions, the President 
does not question the right and duty of the Congress to 
conduct investigations and he does not seek to thwart the 
investigation of the Senate Select Committee by refusing 
to comply with the subpoenas in question. In his letter 
of July 6, 1973, to the Chairman of the Committee, the 
President stated that he respected the responsibilities 
of the Committee and indicated that he was willing to 
cooperate with it within the bounds of the constitutional 
rights and powers of the Presidency. There has in fact 
been considerable cooperation on behalf of the President 
with the Committee's investigation. All of this coopera- 
tion, however, has been voluntary and it is the view of the 
President that it should remain voluntary if our constitutional 
traditions are to remain intact. It is for this reason, and 
this reason alcove, that the President continues to resist the 
efforts of the Senate Select Committee to coerce disclosure 
of information the President deems contrary to the public 
interest . 

The constitutional traditions to which the President 
refers have been well described by Professor Corwin in his 
detailed analysis of the Presidency. 


34-966 O - 74 - pt. 1 - 72 



1122 


4 

In the many years that have rolled by since Jefferson's 
presidency there have been many hundreds of congres- 
sional investigations. But I know of no instance in 
which a head of a department has testified before a 
congressional committee in response to a subpoena or 
been held in contempt for refusal to testify. All 
appearances by these high officials seem to have 
been voluntary. 

Corwin, The President : Office and Powers 1787-1957 113 (4th 

rev. ed. 1957). He restates his view at page 116: 

In short, no one questions, or can question, the 
constitutional right of the houses to inform 
themselves through committees of inquiry on sub- 
jects that fall within their legislative competence 
and to hold in contempt recalcitrant witnesses 
before such committees, and undoubtedly the question 
of employee loyalty is such a subject. On the other 
hand, this prerogative of Congress has always been 
regarded as limited by the right of the President to 
have his subordinates refuse to testify either in 
court or before a committee of Congress concerning 
matters of confidence between them and himself. 

Are, then, • communications to the President or to 
officials authorized by him to receive them con- 
cerning the loyalty of federal executive personnel 
such matters of confidence? The question must 
undoubtedly be answered in the affirmative. 

The Committee violated this time-honored tradition when 
it issued the subpoenas in the face of the President's full 
explanation on July 23, 1973, of the reasons why he had 
determined that it would not be in the public interest to 
disclose the information that the Committee had requested. 

Now the Committee urges this Court to violate another 
time-honored constitutional tradition — that is, to embroil 
the Judiciary in what is essentially a confrontation between 
the Executive and Legislative Branches of this Government. 

As our original submission reflects, the defects in 
plaintiffs' complaint were several. Plaintiffs have attempted 
to cure the most basic defect, the want of a statutory grant 
of jurisdiction, by reliance on Public Law 93-190. Public 
Law 93-190 is not, however, the end of plaintiffs' jurisdic- 
tional problems. 
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Article III, § 2 of the Constitution allows a federal 

court to act only in cases and controversies. By this 

terminology, the Constitution means an "actual controversy" 

of a justiciable nature. The classic statement of this 

constitutional requirement is by Chief Justice Hughes in 

Aetna Life Insurance Company of Hartford , Connecticut 

v. Haworth , 300 U.S. 227 (1937). 

A "controversy" in this sense must be one that 
is appropriate for judicial determination. 

*** A justiciable controversy is thus distin- 
guished from a difference or dispute of a 
hypothetical or abstract character; from one 
that is academic or moot. *** The controversy 
must be definite and concrete, touching the 
legal relations of parties having adverse legal 
interests, *** It must be a real and substan- 
tial controversy admitting of specific relief 
through a decree of a conclusive character, as 
distinguished from an opinion advising what 
the law would be upon a hypothetical state of 
facts. *** Where there is such a concrete 
case admitting of an immediate and definitive 
determination of the legal rights of the 
parties in an adversary proceeding upon the 
facts alleged, the judicial function may be 
appropriately exercised although the adjudi- 
cation of the rights of the litigants may not 
require the award of process or the payment 
of damages. *** And as it is not essential 
to the exercise of the judicial power that an 
injunction be sought, allegations that irre- 
parable injury is threatened are not required. 

300 U.S. at 240-241. Although the massive generalities of 

the Aetna case are quoted and requoted in later decisions, 

they are something less than a sure guide to decision. 

"The considerations, while catholic, are not concrete." 

McCahill v. Borough of Fox Chapel , 438 F.2d 213, 215 

(3rd Cir. 1971). A better perception was stated for the 

Court by Justice Murphy in a later case. 

The difference between an abstract question and 
a "controversy" *** is necessarily one of degree, 
and it would be difficult, if it would be possible, 
to fashion a precise test for determining in every 
case whether there is such a controversy. Basically, 
the question in each case is whether the- facts 
alleged, under all the circumstances, show that 
there is a substantial controversy, between parties 
having adverse legal interests, of sufficient im- 
mediacy and reality to warrant the issuance of a 
declaratory judgment. 
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Maryland , Casualty Co . v. Pacific Coal £ Oil Co. , 312 U.S. 

270, 273 (1941). 

The President does not suggest that there is no 
controversy between the Committee and his office. He does 
suggest, however, that the controversy that exists, involving 
as it does a confrontation between two separate and co-equal 
branches of this Government, is inappropriate for judicial 
resolution by way of declaratory judgment. Resolution by 
this method would require this Court to interject itself 
between these two branches — a role courts have understandably 
gone to great lengths to avoid. In the words of Justice Douglas, 
"the federal courts do not sit as an ombudsman refereeing 
disputes between the other two branches Gravel v. United States , 
408 U.S. 606, 640 (1972) (Douglas, J. dissenting ) ) 

V 

II. This Matter Does Not Present- A 
Justiciable Case or Controversy 
within the Meaning of 
Article III, § 2, of the Constitution 

The deus ex ma china of Public Law 93-190, upon which 

plaintiffs rely to overcome the jurisdictional obstacles 

to this unprecedented action, cannot be invoked to render 

this suit a justiciable controversy; for 28 U.S.C. § 1364 

is merely a statutory grant of jurisdiction, and, thus, ' 

satisfies only one of the jurisdictional requirements set 

down by the Supreme Court in Powell v. McCormick , 395 U.S. 

486, 512-513 (1969). 

In Baker v. Carr *** we noted that a federal district 
court lacks jurisdiction over the subject matter (1) 
if the cause does not "arise under" the Federal 
Constitution, laws, or treaties (or fall within one 
of the other enumerated categories of Art. Ill); or 
(2) if it is not a "case or controversy" within the 
meaning of that phrase in Art. Ill; or (3) if the 
cause is not one described by any jurisdictional 
statute. 
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The Supreme Court in Powell had reference to the discussion 
of subject matter jurisdiction in Baker v. Carr , 369 U.S. 

186, 198-199 (1962) . This principle has been recently 
reaffirmed by the District of Columbia Circuit in United States 
Servicemen’s Fund v. Eastland , (No. 24,279 August 30, 1973) . 

As the quotation from Powell indicates , entry into the 
federal court is like opening a safe deposit box, where two 
separate keys are required. For the federal courtroom door, 
the two essential keys are that the case be within the judi- 
cial power of the United States, as defined in Article III, 

§ 2, of the Constitution, Hodgson v. Bowerbank , 5 Cranch 
(9 U.S.) 303 (1809), and that it be within a statutory grant 
of jurisdiction by the Congress, Cary v. Curtis , 3 How. 

(44 U.S.) 236, 245 (1845) . See Wright, Federal Courts §§ 8, 

10 (2d ed. 1970). Public Law 93-190 satisfies only this 
second requirement. To be properly in court they must also, 
to use the words of Senator Baker, "place a justiciable 
issue before the courts" (S . Tr. 5502) Hearings Before the 
Select Committee on Presidential Campaign Activities of the 
U.S. Senate, 93rd Congress, 1st Sess., bk. 7, at 2660 (1972). 
This they have failed to do. 

The concept of justiciability as it has evolved through 
our constitutional history is well-described by the Supreme 
Court in Flast v. Cohen , 392 U.S. 83 (1968). 

The jurisdiction of federal courts is defined 
and limited by Article III of the Constitution. 

In terms relevant to the question for decision 
in this case, the judicial power of federal 
courts is constitutionally restricted to "cases" 
and "controversies." As is so often the situa- 
tion in constitutional adjudication, those two 
words have an iceberg quality, containing 
beneath their surface simplicity submerged 
complexities which go to the very heart of our 
constitutional form of government. Embodied 
in the words "cases" and "controversies" are 
two complementary but somewhat different 
limitations. In part those words limit the 
business of federal courts to questions 
presented in an adversary context and in a 
form historically viewed as capable of reso- 
lution through the judicial process. And in 
part those words define the role assigned to 
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the judiciary in a tripartite allocation of 
power to answer that the federal courts will 
not intrude into areas committed to the other 
branches of government. Justiciability is 
the term of art employed to give expression 
to this dual limitation placed upon federal 
courts by the case-and-controversy doctrine. 

Justiciability is itself a concept of uncertain 
meaning and scope . Its reach is illustrated by 
the various grounds upon which questions sought 
to be adjudicated in federal courts have been 
held not to be justiciable. Thus, no justiciable 
controversy is presented when the parties seek 
adjudication of only a political question, when 
the parties are asking for an advisory opinion, 
when the question sought to be adjudicated has 
been mooted by subsequent developments , and 
when there is no standing to maintain the action. 

Yet it remains true that " ( j) usticiability is 
***not a legal concept with a fixed content or 
susceptible of scientific verification. Its 
utilization is the resultant of many subtle 
pressures***" Poe v. Ullman, 367 U.S. 497, 

508 (1961). 

392 U.S.. at 94-95 (footnotes omitted) . 

This matter raises problems of justiciability, 
primarily because it calls for adjudication of a political 
question. 

In Mar bury v. Madison , 1 Cranch (5 U.S.) 137, 164-166 
(1803) , Chief Justice Marshall expressed the view that the 
courts will not entertain political questions even though 
such questions may involve actual controversies. This rule 
was found to have particular force with regard to the 
Office of President. 

By the Constitution of the United States, the 
President is invested with certain important 
political powers, in the exercise of which he 
is to use his own discretion, and is account- 
able only to his country in his political 
character, and to his own conscience. To aid 
him in the performance of these duties , he is 
authorized to appoint certain officers, who 
act by his authority and in conformity with 
his orders. 
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In such cases, their acts are his acts; and 
whatever opinion may be entertained of the 
manner in which executive discretion may be 
used, still there exists, and can exist, no 
power to control that discretion. The sub- 
.. jects are political: they respect the nation, 

not individual rights, and being entrusted to 
the executive, the decision of the executive 
is conclusive. 

1 Cranch at 165-166. 

Since that early statement by Justice Marshall in 
Marbury v. Madison , the courts have struggled to establish 
criteria that would enable them to identify and uniformly 
deal with political questions. Such criteria have been 
evasive. In Coleman v. Miller , 307 U.S. 433, 454-55 (1939) , 
the Court noted that a political question may be identified 
by evaluating "the appropriateness under our system of 
government of attributing finality to the action of the 
political departments and also the lack of satisfactory 
criteria for judicial determination***." 

It was not until Baker v. Carr , supra, however, 
that the Court finally succeeded in isolating and articu- 
lating a workable set of criteria for identifying an issue 
that presents a political question. The Court said: 

Prominent on the surface of any case held to 
involve a political question is found a text- 
ually demonstrable constitutional commitment 
of the issue to a coordinate political depart- 
ment; or a lack of judicially discoverable and 
manageable standards for resolving it; or the 
impossibility of deciding without an initial 
policy determination of a kind clearly for noiv- 
judicial discretion; or the ‘impossibility of a 
court's undertaking independent resolution without 
expressing lack of the respect due coordinate 
branches of government; or an unusual need for 
unquestioning adherence to a political decision 
already made; or the potentiality of embarrass- 
ment from multifarious pronouncements by 
various departments on one question. 

369 U.S. at 217. 

It is submitted that this matter, involving as it does a 
request by the Legislative Branch that this Court overrule a 
formal and legitimate invocation of executive privilege, 
poses a nonjusticiable political question of such magnitude 
that literally every single formulation or criterion established 
in Baker v. Carr is inextricably a part of the issue presented. 
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Plaintiffs, however, have chosen to ignore Baker v. 
Carr , insisting only that there exists no " textual ly 
demonstrable constitutional commitment" of executive 
privilege to the President. Despite this bald conten- 
tion, it is clear that the Constitution does embody such 
a "textually demonstrable" commitment. Indeed, Professor 
Dash has stated that the plaintiffs "don't question the 
executive privilege power of the President , " ^ but only 
challenge what they consider to be an abuse in its in- 
2 

vocation. Such a concession to the Constitutional basis 
for executive privilege is significant and is clearly 
mandated by the provisions of Article II, §§ 1, 2 and 3.^ 


1 Transcript of Proceedings October 4, 1973 at 68 
(hereinafter "Transcript") . 

2 This "abuse," as articulated by Professor Dash, is 
that this is an "assertion of executive privilege 
where the President personally is involved. In that 
particular case he is using executive privilege as a 
shield for his self-protection rather than protection 
of the presidency or executive privilege." (Transcript 
at 68) . Such a distinction or "abuse" is no longer 
even an arguable position since the President has dis- 
closed to the grand jury the tapes which are the sub- 
ject of this suit. This is not to say, however, that 
the President now or ever has conceeded that his formal 
and personal invocation of executive privilege is re- 
viewable by the courts. The disclosure of the tapes 

to the grand jury, however, is a forceful refutation 
of the charge that the President is attempting to 
"hide behind" a claim of executive privilege. 

3 The textually demonstrable commitments are con- 
contained in the § 1 grant of "executive power" solely 
to the President; and § 2 grant to the President of 
the right to require, free from any Senate review, 
advice from his principal executive officers; and 

the § 3 charges that the President deliver a State 
of the Union message and "take care that the laws 
be faithfully executed." 

In addition, these explicit grants of power carry 
other powers along with them. The Supreme Court 
has stated : 

It is true, that such a power, if it exists, 
must be derived from implication, and the 
genius and spirit of our institutions are 
hostile to the exercise of implied powers. 

Had the faculties of man been competent to 
the framing of a system of government which 
would have left nothing to implication, it 
cannot be doubted that the effort would have 
been made by the framers of the Constitution. 

But what is the fact? There is not in the 
whole of that admirable instrument a grant 
of powers which does not draw after it others, 
not expressed, but vital to their exercise; 
not substantive and independent, indeed, but 
auxiliary and subordinaate . 

Anderson v. Dunn , 6 Wheat (19 U.S.), 204, 225-226 (1821). 



1129 


ii 


Equally significant is the curious refusal by the 
plaintiffs even to consider the applicability of the other 
five indicia of a political question articulated in Baker 
v. Carr . 

This failure undoubtedly results from plaintiffs' 
misplaced reliance on the decision of the United States 
Court of Appeals for the District of Columbia in Nixon v. 
Sirica (Nos. 73-1962, 73-1967, 73-1989, Oct. 12, 1973). \ 
Admittedly, the Court of Appeals held the courts have the 
power to review a claim of Presidential privilege over 
matters subpoenaed by a grand jury. The Court of Appeals 
went to great lengths to emphasize "the narrow contours 
of the problem" with which it was faced and the fact that 
the decision was strictly limited to the "entirely unique 
circumstances of the case." Indeed, the exception prom- 
ulagated there depends entirely upon "the grand jury 
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showing that the evidence is directly relevant to its 
decisions . " 

Grand juries have traditionally been viewed as arms 
of the courts and courts are uniquely qualified to pass 
judgment on the needs of a grand jury. That was not the 
issue before the Court of Appeals in Nixon v. Sirica . 

Rather the issue was whether in determining the heeds of 
the grand jury a court could compel the President of the 
United States to produce evidence he claimed was privileged 
for ill camera inspection. 

The Court of Appeals found that in these unique circum- 
stances the courts had such a power and to protect the 
integrity of the grand jury were bound to exercise it. This 
finding, however, does not, as plaintiffs appear to suggest, 
impose a similar obligation on this Court. For here the 
circumstances are quite different. The Committee has made 
the political decision, albeit under color of law, to make 
an unprecedented demand on the President. The President 
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has considered the demand and made the political deter- 
mination that compliance would be contrary to the public 
interest. The Committee has asked this Court to referee 
this dispute and to do so the Court must substitute its 
political judgment for both that of the President and the 
Committee and determine which of two co-equal branches 
of government should prevail. 

The Court should decline this invitation. Acceptance 
could require this Court to substitute its judgment for that 
of the President in an area over which the President histor- 
ically has exclusive and unreviewable power — the invoca- 
tion of executive privilege against the Congress. Such a 
privilege, inherent as it is in the constitutional grant 
of executive power, is a matter for Presidential judgment 
alone. The standards and circumstances that mandate its use 
are a function of Presidential judgment. Such judgments 
cannot be second-guessed and overruled at the caprice of 
the Senate Committee. Nor can they be evaluated and review- 
ed by any discernible criteria traditionally utilized by the 
courts in resolving constitutional disputes between individuals. 


4 This distinction has been repeatedly noted by commen- 

tators, e.g., Douglas, Anatomy of Liberty 77 (1963); 
Younger, Congressional Investigations and Executive 
Secrecy : A Study in the Separation of Powers , 20 U. 

Pitts. L. Rev. 755, 776(1959). A very recent commentator 
puts it this way: "The status of the party asserting 

the claim is obviously critical, as is the status of 
the entity against whom the claim is pressed. Putting 
aside all the difficulties involved in suing the Presi- 
dent, eo nomine , there is an obvious difference between 
a claim by a coordinate branch and a claim by a private 
person that the allegedly unconstitutional usurpation 
also has caused him tangible injury. Apart from the 
greater ability of Congress to protect its jurisdiction 
by political means, it seems incongruous for Congress 
to request the courts to determine the extent and 
adequacy of congressional support of presidential action 
in an area of concurrent power." Erchnmeyer, The 
Separation of Powers : An Essay on the Vitality of a 

Constitutional Idea , 52 Ore. L.Rev. 211, 232 (1973)7 
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The cases cited by the Committee in its Motion for Summary 
Judgment are not even remotely similar to the instant case, 
involving as they do controversies resolvable by judicial 
interpretation of a statute or the Constitution. Cf. Powell 
v. McCormick , 395 U.S. 486 (1969); United States v. Lovett , 

328 U.S. 303 (1946); Humphrey 1 s Executor v. United States , 

295 U.S. 602 (1935). These were, all cases in which the 
court was adjudicating, as courts traditionally do, a 
claim of individual rights. This is a compelling indicia 
of a political question as articulated in Baker v, Carr . 

The matter of executive privilege against congressional 
demands , involving as it does subtle and exclusively 
Presidential judgments, is an area of decision-making 
where there are "considerations of policy, considerations 
of extreme magnitude, and certainly, entirely incompetent 
to the examination and decision of a court of justice. " 

Ware v. Hylton , 3 Dali. (3 U.S.) 199, 260 (1796). It is 
this very "lack of judicially discoverable and manageable 
standards" for resolving the issue that further highlights 
the non justiciability of the question. It is respectfully 
submitted that this obvious absence of standards for re- 
view of the President's invocation of privilege is apparent 
upon analysis of the court's task in any in camera proceeding. 
As Professor Black so clearly explains. 

The reason for maintenance of confidentiality 
may not, and sometimes will not, appear on the 
face of the submitted material but may lie in 
its context, outside the record. The President, 
in attempting to persuade the judge of the 
necessity for confidentiality, would thus 
often be forced to reveal more and more 
material beyond what had been subpoenaed, 
with no assurance that any of this material 
would remain confidential. 

Black, Letter to the Editor , N. Y. Times, September 6, 1973, 
p. 34 . 
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Thus the Court is asked to make an initial policy 
determination that the President has improperly or mis- 
takenly invoked executive privilege against the Congress. 

Such a determination by a court is constitutionally im- 
permissible and violates the most basic tenets of the 
separation of powers. Moreover it is a determination 
beyond judicial abilities since the Court simply cannot 
substitute its judgment for that of the President. The 
impossibility of judicial resolution is underscored by 
the ancillary problem of the absence of standards for 
resolving the question. The teachings of Baker v. Carr 
are clear and compelling and require recognition of these 
indicia of nonjusticiability. 

In Powell v. McCormick ^ supra at, 548-549 (1969), 
the court determined that it could resolve the question 
presented without creating "a potentially embarrassing 
confrontation between coordinate branches" of the govern- 
ment because the resolution of the question of Representative 
Powell's right to be seated in Congress required no more 
than that the Court exercise its traditional role as inter- 
preter of the Constitution. The decision required an inter- 
pretation of Congressional powers under Article 1, §5, the 
type of interpretative function traditionally the respon- 
sibility of the Judicial Branch. The instant case cannot 
be so easily resolved. Contrary to the facts in Powell , 
there is no dispute in this case as to the President's 
constitutional power to invoke executive privilege. Many 
courts have so held and the Senate Committee itself recog- 
nizes the existence of an executive privilege. The Senate 
Committee, however, asks this Court to rule that the Legis- 
lative Branch has the responsibility and power to review 
the propriety of executive utilization of the privilege. 

Such a legislative power does not exist, and for this Court 
to hold to the contrary would be the most patent expression 
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of " lack of respect due a coordinate branch of government . " 
Again, the teachings of Baker v. Carr apply and the true 
nature of the political question presented is made manifest. 

In Committee for Nuclear Responsibility , Inc . v. 

Seaborg 463 F. 2d 788, 792 (D.C. Cir. 1971), a case upon 
which the Committee relies, the court clearly recognized 
that the government has an interest in avoiding disclosure 
of documents "which reflect intra-executive advisory 
opinions and recommendations whose confidentiality con- 
tributes substantially to the effectiveness of government 
decision-making processes." In Seaborg , the court con- 
sidered only a claim of privilege by an "executive depart- 
ment or agency" and thus, despite the Committee's view 
that it controls here, Seaborg cannot be read as authorita- 
tive on the issue of a direct, personal claim of privilege 
by the Chief Executive. 

It is submitted that the question before this Court 
poses the dilemma inherent in any nonjusticiable policital 
question. The Court is being asked to resolve a direct 
clash of power between two branches of government. To 
resolve the confrontation the Court must necessarily 
declare that one power is greater than its counterpart 
and thus violate the very essence of separation of 
powers among the co-equal branches. Nothing could more 
clearly demonstrate "lack of respect due a coordinate 
branch of government," and nothing could more explicitly 
demonstrate the nonjusticiable nature of the present 
matter . 

The Presidential decision to invoke executive 
privilege is by definition a political decision. It 
is a function of the President's position as Chief 
Executive . It involves , as we have demonstrated , a 
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complex blend of policy, perspective, and knowledge 
uniquely within the province of the President and 
Executive Branch. Neither the courts nor Congress can 
vouchsafe themselves the elements of knowledge and 
perspective necessary to examine and review such a 
decision. If the exclusive executive power conferred 
upon the President in Article II is to remain a meaning- 
ful constitutional allocation, neither the Court nor 
Congress can look behind this political decision already 
made by the President. 

The Senate Committee invites this Court to create 
a constitutional confrontation destructive of the 
separation of powers. It is submitted, with respect, 
that such an invitation must be declined. The 
atmosphere of constitutional confrontation must be 
dissolved by this Court's "unquestioning adherence 
to the political decision already made." The unusual 
need for such adherence is further indicative of the 
non justiciable nature of the question presented. 

It is submitted that this Committee's challenge 
to the invocation of executive privilege is merely the 
first such challenge that will occur if this Court issues 
the judgment requested. Recent events make it clear 
that the plaintiffs seek a favorable ruling in order to 
open the door to a wholesale invasion of executive 
confidentiality. On Ottober 4, 1973, Professor Dash 
stated that: 

We are not, as I have indicated, asking for any 
ruling by this Court that the President doesn't 
have executive privilege . He certainly does . 

We are saying that in a particular situation 
where we have identified the tapes by the tape, 
by the minutes of the conversation , where we 
already have by testimony indicated what was 
talked about during that period of time, and 
that we have made a prima facie case***of 
possible criminality on the part of the President, 
that executive privilege clearly cannot be 
stated here . 
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Transcript at 25. It is obvious that plaintiffs are 
no longer content to confine themselves to a narrow, 
well-defined challenge to executive privilege. Indeed, 
the three most recent subpoenas calling for Presidential 
documents present requests so broad, so unprecedented, 
as to make impossible the formulation of any "judicially 
discoverable standards for resolving" a claim of execu- 
tive privilege. The inevitable result will be this 
Court's participation with the Committee in what could 
become, in the words of the Court of Appeals, "wholesale 
public access to Executive deliberations and documents" 
that "would cripple the Executive as a co-equal branch." 
Nixon v. Sirica ^ supra at 26-27. 

For these reasons, as well as the existence of all 
other indicia of a political question that adhere in 
this matter, the Court must hold the matter before it 
to be non justiciable. 

III. Plaintiffs Have Exceeded 
Their Legislative Authority 
Under the Constitution 

A. Constitutional Limits 

The power of the Congress to conduct investigations 
is inherent in the legislative process and is broad. 
Congress cannot legislate wisely or effectively in the 
absence of information respecting the conditions which 
the legislation is intended to affect or change. There- 
fore the power of inquiry is a necessary and appropriate 
attribute of the power to legislate. McGrain v. Daugherty 
273 U.S. 135, 175 (1927). However, this power of inquiry 
is not unlimited. Watkins v. United States , 354 U.S. 178, 
187 (1956); United States v. Rumely 345 U.S. 41, 58 
(1953) (Douglas, J., concurring); Marshall v. Gordon , 243 
U.S. 521 (1917); Kilbourn v. Thompson , 103 U.S. 168 (1880) 
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The Senate Select Committee has asserted a broad 
mandate to "get to the bottom of widespread but incom- 
pletely substanitated suspicions of wrongdoing at the 
highest executive levels." Memorandum in Support of 
Motion for Summary Judgement (hereinafter "Memo.") at 15. 

In this action the movants have subpoenaed tape recordings 
and other materials in an effort to resolve the conflicting 
testimony adduced at the Senate hearings and thus determine 
"the precise extent of malfeasance in the executive branch." 
Memo, at 16. This inquiry is not germane to the Committee's 
legislative purpose, and indeed constitutes a usurpation 
of those duties exclusively vested in the Executive and 
the Judiciary. 

The Senate Select Committee was established to 
investigate and study the extent to which illegal, 
improper, or unethical activities existed in the 
Presidential election of 1972 and related events, and 
to "determine whether in its judgment any occurrences 
* * * revealed * * * indicate the necessity or desirability 
of the enactment of new congressional legislation to 
safeguard the electoral process by which the President 
of the United States is chosen." S. Res. 60, 93rd Congress, 
1st Sess. (1973) . Accordingly, the Committee's mandate 
was to identify illegal, improper, or unethical activities 
and recommend corrective legislation, not to resolve the 
conflicts in the evidence and adjudicate questions of 
guilt or innocence. Such an inquiry is not germane to 
the Committee's legislative purpose, and is outside 
its charge. Clearly the movants can honor their 
legislative mandate without access to the tapes. 5 

5 It should be noted that at least two members of 
the Committee, although joining in the present 
action, have acknowledged that production of the 
tapes is not essential to the legislative functions 
of the Committee. The Washington Post of September 10, 
1973, p. A2, reported the following statement by 
Senator Daniel K. Inouye: 
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However, Congress is not a law enforcement or trial agency. 


"I think we can proceed and file an adequate report 
without the tapes, M said Inouye, a member of the 
Senate Watergate Committee. 

"As far as I am concerned personally," he said on 
NBC's "Meet the Press" program, "this is where the 
difference between a legislative proceeding and a 
judicial proceeding comes in. If this were a 
criminal matter, I would say that the tapes are 
absolutely necessary and essential. But in our 
case I think we can proceed and file an adequate 
report without the tapes . " 

He was asked, "You personally don't care then who 
is telling the truth?" 

"Because it is not our business to decide the guilt 
or innocence of any party this is my view." Inouye 
responded. 

Senator Inouye was further asked, "Doesn't it matter 
to you in your final report whether you established 
who is telling the truth?" 

He responded, "I said this was my personal view and 
this makes a difference between a legislative inves- 
tigation and a criminal case. In a criminal case it 
would be absolutely essential. I would say the tapes 
be made available. But for the purpose of this com- 
mittee I am certain the Committee report can be made." 

Senator Gurney stated the following views when he was 
interviewed on Capitol Cloak Room on Sept. 16, 1973: 

"Senator, if we can turn to the question of presi- 
dential tapes, do you think they are essential to 
the investigation that the Senate is conducting? 

"SENATOR GURNEY: No. No, I don't. What is our duty 
anyway? Our duty of course was to charter , . . " , there 
are certain words unintelligible — "to look into facts 
and circumstances of Watergate that the presidential 
election of 1972, I should say, and report to the Senate 
and recommend legislation we thought was necessary in 
order to improve our political campaigns . Now getting 
the presidential tapes really has nothing to do with 
that charter at all. It ploes have something to do with 
who said what, on what day the President met with John 
Dean or somebody else and it really doesn't have anything 
to do with what our charter is or interfere with our 
ability to make recommendations to the Senate to improve 
campaigns . 

"MISS STAHL: Well, then you think you can fully write 

your final report without the tapes, is that correct? 

"SENATOR GURNEY: We can, indeed. 

"MR. STRASSER: This testimony would relate to what is 

commonly called the cover-up. Are you saying this is 
not part of the Committee's jurisdiction? 

"SENATOR GURNEY: In answer to the previous question, of 

course that was did we need the tapes in order to write 
our report I said no, we didn't. The tapes would shed 
light on the Watergate affair, that is true, but that is 
really not what our charter is and that is to write our 
report and make recommendations to the Senate . " 

See Transcript at 4-6 . 


34-966 O - 74 - pt. 1 - 73 
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These are functions of the Executive and Judicial depart- 
ments of the government. No inquiry is an end in itself? 
it must be related to, and in furtherance of, a legitimate 
task of the Congress. Here the Senate Committee has indi- 
cated that it needs the subpoenaed materials so that it 
can determine whether perjury has been committed. See 
footnote, Plaintiffs' Memorandum on Remand at 22. Deter- 
mining whether a crime has been committed manifestly is 
outside the constitutional powers enumerated for the 
Congress. If the Committee has received conflicting 
testimony that it believes may involve perjury, the matter 
should be referred to the Department of Justice for appro- 
priate legal action under the provisions of the criminal 
code (18 U.S.C. £§ 1621-1623). Unfortunately, the Committee 
insists upon performing these law enforcement and guilt 
adjudicating functions itself, activity that clearly 
exceeds its constitutional authority. 

In a similar situation the Supreme Court in Kilbourn 
v. Thompson , 103 U.S. 168 (1880) , determined that the 
House of Representatives had exceeded its authority in 
directing one of its committees to investigate the cir- 
cumstances surrounding the bankruptcy of Jay Cooke and 
Company, in which the United States had deposited funds. 

The committee became particularly interested in a private 
real estate pool that was part of the financial structure 
and jailed Kilbourn for refusing to answer certain questions 
about the pool and to produce certain books and papers. 

The Court found that the subject matter of the inquiry 
was "in its nature clearly judicial," 103 U.S. at 192, 
not legislative, and the House was exceeding the limit 
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of its own constitutional authority. ^ Accordingly the 
committee had no lawful authority to require Kilbourn to 
testify as a witness or produce papers. 

It is unquestionably the duty of all citizens to 
cooperate with Congress in its efforts to obtain the facts 
needed for intelligent legislative action and all citizens 
unremitting obligation to respond to subpoenas. However, 
this duty adheres only with respect to matters within the 
province of proper investigation. Watkins v. United States , 
354 U.S. 178, 187-188 (1956). Here this Committee is acting 
in excess of the power conferred on Congress by the 
Constitution . 

The fundamental holding of Kilbourn was not impaired 
by the subsequent cases of McGrain v. Daugherty , 273 U.S. 

135 (1927) , and Sinclair v. United States , 279 U.S. 263 
(1929), so heavily relied upon the Committee. In both 
cases the Supreme Court expressly acknowledged the require- 
ments that congressional inquiries be related to a proper 
legislative purpose. In McGrain , the Supreme Court found 
that an inquiry into the conduct of the office of Attorney 
General reflected legitimate legislative concerns and 
upheld a subpoena of the brother of the former Attorney 
General. Pointing out that the office of Attorney General 


6 The Court in Kilbourn v. Thompson , observed that: 

It is believed to be one of the chief merits of the 
American system of written constitutional law, that 
all the powers intrusted to government, whether 
State or national, are divided into the three grand 
departments, the executive, the legislative, and 
the judicial. That the functions appropriate to 
each of these branches of government shall be vested 
in a separate body of public servants , and that the 
perfection of the system requires that the lines 
which separate and divide these departments shall be 
broadly and clearly defined. It is also essential 
to the successful working of this system that the 
persons intrusted with power in any one of these 
branches shall not be permitted to encroach upon the 
powers confided to the others, but that each shall by 
the law of its creation be limited to the exercise of 
the powers appropriate to its own department and no other. 


102 U.S. at 190-191. 
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was "subject to regulation by Congressional legislation," 
and that the "only legitimate object the Senate could have 
in ordering the investigation was to aid it in legislating," 
the Court concluded that, in view of the subject matter, it 
would presume that legislation was the real object of the 
investigation. 273 U.S. at 178. Similarly, in Sinclair , 
the Court found that an inquiry into oil leases was properly 
related to congressional authority over public lands and 
rejected, on the basis of the record, the factual argu- 
ment that the investigation was not in aid of legislation. 

The Supreme Court has quite understandably and 
wisely sought to avoid the constitutional trauma inherent 
in a holding that Congress had exceeded its authority. 

But Kilbourn , * and the concept that a legislative purpose 
is an indispensable prerequisite for a valid inquiry, 
are the framework in which the Court has found other 
grounds for declining to enforce congressional subpoenas. 
Subsequent cases have indicated that the "presumption" 
indulged by the Court in McGrain may be overcome if 
the connection with a proper legislative purpose becomes 
too tenuous. And the Supreme Court has shown particular 
concern where congressional inquiries have threatened 
to encroach upon other important constitutional rights . 

See Watkins v. United States , supra; United States v. 

Rumely , 345 U.S. 41 (1953). 
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In United States v. Rume ly , 345 U.S. 41 (1953), where 

it was argued that the inquiry trespassed upon the First 

Amendment, the Court said: 

Whenever constitutional limits upon the investi- 
gative power of Congress have to be drawn by this 
Court, it ought only to be done after Congress has 
demonstrated its full awareness of what is at stake 
by unequivocally authorizing an inquiry of dubious 
limits. 

345 U.S. at 46. The Court went on to hold that questions 

put to the defendant exceeded the bounds of the resolution 

by the House of Representatives creating the commiteee — 

notwithstanding the subsequent ratification of the 

committee’s action by the House. 

In Watkins v. United States , 354 U.S. 178 (1957) , the 

Supreme Court affirmed that: 

No inquiry is an end in itself; it must be related 
to, and in furtherance of, a legitimate task of the 
Congress. Investigations conducted solely for the 
personal aggrandizement of the investigators or to 
"punish" those investigated are indefensible. 

354 U.S. at 187. The Court cited Kilbourn for the prop- 
osition that an investigation unrelated to legislative 
purpose would be "beyond the powers conferred upon the 
Congress in the Constitution" and Rumely for the prop- 
osition that "the mere semblance of legislative purpose 
would not justify an inquiry in the face of the Bill of 
Rights." 354 U.S. at 198. The Court held that the House 
Resolution in question was so broad that the defendant 
could not fairly determine whether the questions put to 
him were pertinent to the committee's inquiry. 

In this case, as in Rumely and Watkins , there is 
a collision between the congressional pursuit of infor- 
mation and an important Constitutional right. In Rumely 
and Watkins the Supreme Court was concerned with the 
impact of congressional investigations upon First 
Amendment freedoms. Here the investigation directly 
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challenges the Presidency. The importance of confiden- 
tiality to the Office of the President, and the 
implications of seeking to impose judicial control upon 
the conduct of that office, are treated elsewhere in 
this memorandum. Certainly the preservation of the ability 
of Presidents to function is no less crucial to our 
Constitutional system that the vindication of First 
Amendment rights. 

Watkins is important too for the flat and famous 
statement in which the Court said: "We have no doubt 

that there is no congressional power to expose for the 
sake of exposure." 345 U.S. at 200.^ Of course the 
Senate is authorized to investigate campaign practices 
to see if legislation is needed in that area. But 
every time a member of the Committee speaks of the 
importance of "who said what to whom" or "what the 
President knew and when," and everytime the plantiffs* 
briefwr iters harp, as they do so repeatedly, on "the 
President's own possible criminality," Supplementary 
Memorandum in Support of Plaintiffs' Motion for Summary 
Judgement at 2, they make it manifest that what they 
are interested in here is "to expose for the sake of 
exposure . " 

The plaintiffs can take no comfort in the ruling in 
Nixon v. Sirica , because a careful reading of that decision 
reveals that the court emphasized the "narrow contours 
of the problem" and the fact that the decision was limited 


7 In Watkins the Court also pointed with envy to 
England, where investigations of this kind are 
entrusted to royal commissions, removed from the 
turbulent forces of politics and partisan con- 
siderations. "Seldom, if ever, have these com- 
missions been given the authority to compel the 
testimony of witnesses or the production of. 
documents." Nevertheless, they have, as the 
Court noted, enjoyed "success in fulfilling 
their fact-finding missions without resort to 
coercive tactics * * 354 U.S. at 191-192. 
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to the "entirely unique circumstances of the case." 

Nixon v. Siric a supra at 4. Indeed, the exception to 
the principle of executive privilege carved out there 
depends entirely upon "the grand jury showing that the 
evidence is directly relevant to its decisions." Nixon 
v. Sirica , supra at 34. Obviously, if a grand jury is 
considering indicting for perjury when contradictory 
statements were made by different persons, it must 
ascertain who was not truthful in order to indict the 
proper person. It could be argued that the grand jury 
may have been completely precluded from returning any 
perjury indictments if it did not have access to the 
tapes. 

The Senate ’Committee does not find itself in an 
analogous situation. Its primary function — the pro- 
posing of legislation — is not completely precluded 
because there is some conflict in the testimony given 
before the Committee. However, it is argued that the 
subpoenas in question (and supposedly the most recent 
subpoenas that demand access to hundreds of tapes, 
documents, notes, memoranda, etc.) must be complied 
with in order that the Congress' "informing function" 
can be accomplished. 

It is submitted that the Committee has not been 
unduly frustrated in carrying out its informing function. 
The President has permitted many of his closest aides 
and advisors to give public testimony without claiming 
privilege. The Committee has had voluminous documents 
submitted as evidence. There are about 10,000 pages of 
testimony that have been given under oath. The Special 
Prosecutor has taken guilty pleas in a number of instances 
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and advises that further indictments will be forthcoming. 

The story of Watergate is unfolding, but it should do so 
in an orderly manner. As the President stated in his 
letter of January 4, 1974, to the Chairman of the Senate 
Select Committee: 

As you are aware, substantial numbers of materials 
have been provided to the Office of the Special 
Prosecutor for possible use with grand juries. 

With respect to whatever portions of the materials 
covered by your subpoena may be relevant to matters 
now subject to grand jury investigation, and 
potentially, criminal trials, disclosures to you, 
and through you to the public, could seriously 
impair the ability of the Office of the Special 
Prosecutor to complete its investigations and 
successfully prosecute the criminal cases which 
may arise from the grand juries. 

There are strong reasons why the most private con- 
versations and documents of the President should not be 
disclosed. If any of these items should be released to 
any extent, at least it should be under the auspices of 
the grand jury and its traditional cloak of secrecy. 

The public disclosure of conversations and memoranda 
that were always intended to be private has a tendency 
to degrade and ridicule the Presidency by transforming 

heretofore private and personal discussions into cocktail 

i 

party entertainment. 

IV. The President Has the Power to Withhold Information 
from Congress the Disclosure of Which He Determines to Be 
Contrary to the Public Interest 

Plaintiffs' reliance on the Court of Appeals decision 
in Nixon v. Sirica to support its contention that Congress 
may force disclosure of the President's confidential con- 
versations and documents is not only misplaced, but is 
significantly demonstrative of the extraordinary request 
it makes of the Court. Plaintiffs admit that Nixon v. Sirica 
was decided in the context of a grand jury subpoena. They 
recognize that the President has already disclosed to the 
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grand jury the evidence at issue here. Nevertheless these 
plaintiffs accuse Richard M. Nixon of suppressing evidence 
and ask this Court to rule that a congressional committee 
may completely disregard a claim of executive privilege 
by purporting to investigate "executive wrongdoing." Such 
an accusation is irresponsible. Such a claim of power is 
historically and constitutionally unsupportable. As the 
Court of Appeals clearly stated in its opinion in Nixon v. 
Sirica ^ "We recognize this great public interest, and agree 
with the District Court that such conversations are pre- 
sumptively privileged." Id. at 30. 

The President has refused disclosure to this Committee 
because he has determined that such disclosure would be 
contrary to the public interest. The President, even more 
so than the members of this Congressional Committee, is 
the elected representative of all people. Therefore, the 
President owes a duty to the people to maintain the 
constitutional integrity of the office he occupies* 

Whenever any branch of the Government exceeds the 
limits of the grant made to it by the Constitution, 
it, to that extent, ceases to represent the people 
and assumes arbitrary power. Defense by the 
Executive of his Constitutional powers becomes , in 
very truth, therefore, defense of popular rights — 
defense of power which the people granted to him. 

It was in that sense that President Cleveland spoke 
of his duty to the people not to relinquish any of 
the powers of his great office. It was in that 
sense that President Buchanan stated the people 
have ‘rights and prerogatives' in the execution 
of his office by the President which every President 
is under a duty to see 'shall never be violated in 
his person' but 'pass to his successors unimpaired 
by the adoption of a dangerous precedent. ' In 
maintaining his rights against a trespassing 
Congress, the President defends not himself but 
popular Government; he represents net himself but 
the People. 

Warren, Presidential Declarations of Independence , 10 Bos. 

U. L. Rev. 1, 35 (1930) . 

Maintenance of executive confidentiality as provided 
by the constitutional separation of powers has been recognized 
by this Court in its opinion in Misc. No. 47-73, Opinion at 
5, 7-8; and by the Court of Appeals in Nixon v. Sirica , 
supra at 30. 
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O 

We reassert the importance of that principle here, 
but before dealing with it in detail it is necessary to 
discuss the basis for plaintiffs' claim of the right to 
information and the basis for the President's refusal to 
furnish it. 

A. Basis for Executive Privilege . 

Plaintiffs refer in a previously submitted "Historical 
Appendix” to a series of instances where Presidents and 
their aides have cooperated with Congressional requests for 
information. Their analysis includes instances where either 
testimony or documents were furnished to Congress by the 
Executive on a voluntary basis. Although plaintiffs' uses 


8 As his Ninth Defense to plaintiffs' original 

complaint, the President asserted that the subpoena 
attached as Exhibit D to plaintiffs' Complaint was 
so unreasonably broad and oppressive as to make 
compliance impossible. This should be obvious from 
the face of the subpoena itself. It specifies no time 
period and demands a wide variety of records relating 
to 25 persons on a number of different subjects. 
Compliance would require a complete review of virtually 
all records in the White House. Needless to say, there 
await for future litigation three additional subpoenas 
of such extraordinary breadth that it is inaccurate to 
characterize them merely as overbroad and oppressive. 

If it would be helpful to the Court in considering 
what we believe is the apparent overbreadth of the 
pending demands, both in the instant case and future 
cases, appropriate affidavits will be filed to sustain 
the President's position on this issue. 




1147 


29 

of history must be relied on with the utmost caution, it is 
of course true that this President, like all of his predeces- 
sors, has often made voluntary disclosures of information 
sought by Congress * Plaintiffs have not cited any authority, 
either historical or legal, for the proposition that a 
President can be compelled to furnish information to the 
Congress. There is good reason for this. There is no such 
authority. 


j ? +- ( 

9 In their original papers, including the "Historical 

Appendix," plaintiffs' sole reliance for history is on 
an article by Raoul Berger, which they, cite 15 times. 
Professor Berger is a reputable scholar and a provoca- 
tive analyst but he is not always accurate in his 
statement of history. Thus at page 5 of the "Historical 
Appendix" plaintiffs cite the Berger article for the 
proposition that president Jefferson "fully complied" 
with the subpoena issued against him in the Burr litiga- 
tion. This is simply not true. The facts are fully 
developed by Judge Wilkey at pages 41-55 of his dissent 
in Nixon v. Sirica . They show that ultimately Jefferson 
sent a copy of the letter with a certificate reciting 
that he had omitted "some passages entirely confidential, 
given for my information in the discharge of my executive 
functions , and which my duties and the public interest 
forbid me to make public." 9 Ford, Writings of Thomas 
Jefferson 64 (1898) . See also 3 Beveridge, Life of 
John Marshall 518-522 (1919) . 

Again in a footnote at page 24 of their original brief, 
plaintiffs cite the Berger article for the following 
proposition: "President Jackson, for example, refused 

to produce documents relating to wrongdoing by a former 
executive official, but only on the ground that the 
congressional investigation was being conducted in 
camera, thus depriving the individual in question of 
an opportunity for public vindication. " President 
Jackson's message of February 10, 1835, referred to by 
plaintiffs, appears at 3 Richardson, Messages and 
Papers of the Presidents , 1789-1897 132 (1897) . The 
latter occupies three printed pages. The bulk of it 
discusses the fact that the demand encroaches on the 
constitutional powers of the Executive and that if 
Congress does not like what the President is doing it 
should impeach him. After a lengthy discussion of this 
point there are two sentences in which Jackson refers to 
the fact that the papers would be considered in executive 
session. Following that he states again his original 
objection to the demand. Thus the statement by plaintiffs 
that he refused compliance only on the ground that the 
hearing was being conducted in camera is a gross distortion 
of the historical fact. 
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There are, however, many instances where Presidents 
have refused to furnish information to Congress and, in 
each case, the refusal has been accepted. 

The frequently exercised, long-standing freedom of 
the Executive to refuse demands by Congress for the product- 
ion of documents does not require extended discussion. ^ Under 
the Continental Congress, the relationship between Legislature 
and Executive had been modeled on the British system. The 
executive departments were, in effect, answerable to the 
Legislature, and could be called on for ah accounting. A 
resolution of the Continental Congress creating the Depart- 
ment of Foreign Affairs, whose head was appointed by and 
held office at the pleasure of Congress, provided: 

That the books, records and other papers of the United 
States, that relate to this department be committed to 
his custody, to which, and all other papers of his 
office, any member of Congress shall have access: 
provided that no copy shall be taken of matters of a 
secret nature without the special leave of Congress. 


10 It seems ironic indeed that the plaintiffs suggest 

on one hand that their investigation has been "emasculated 
by Presidential refusals to disclose information and on 
the other hand urge that the extent of Presidential 
disclosure constitutes a waiver. Both arguments are 
equally unsupported. The President voluntarily has 
allowed unprecedented access to the testimony and 
memoranda of top assistants. However such cooperation 
hardly amounts to a waiver of all executive privilege. 
United States v. Reynolds , 345 U. S. 1, 11 (1953) holds 
specifically to the contrary. As Alexander Bickel has 
decisively observed, "Far from being waived, the privilege 
it seems to me, is as much exercised when information is 
released as when it is withheld." Bickel, Wretched 
Tapes (cont . ) , N. Y. Times, August 15, p. 33T 
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This was completely changed by the Constitution in 
establishing the three independent branches. See Wolkinson, 
Demands of Congressional Committees for Executive Papers , 

10 Fed. Bar J. 319, 328-330 (1949). 

Since then there has arisen an often asserted, much 
discussed, and well recognized privilege of the President 
to deny Congress access to documents whenever either the 
President or the head of a department has deemed it in the 
public interest to do so. From the administration of 
Washington to the present. Presidents have repeatedly 
asserted the privilege, and, when forced to a showdown. 
Congress has always yielded and ceased to press its 
demands. ^ A recent instance was the refusal of President 
Truman to turn over to the House Committee on Un-American 
Activities files relating to the federal employee loyalty 
program. Directive of March 13, 1948, 13 Fed. Reg. 1359 
(1948). 


11 The following is a partial list of examples of suc- 
cessful assertions of the privilege, comprising partly 
assertions by the President and partly assertions by 
department heads : 


President Date Type of Information 

Refused 


Washington 1796 

Jefferson 1807 

Monroe 1825 

Jackson 1833 


1835 


Instructions to U. S. 
Minister concerning 
Jay Treaty. 

Confidential informa- 
tion and letters re- 
lating to Burr ' s 
conspiracy. 

Documents relating to 
conduct of naval 
officers. 

Copy of paper read by 
President to heads of 
Departments relating 
to removal of bank 
deposits . 

Copies of charges 

against removed public 
official. 

List of all appointments 
made without Senate ' s 
consent between 1829 
and 1836, and those 
receiving salaries 
without holding office. 
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President Truman was persistent in his refusals to 
the House Committee on Un-American Activities. In 1953, 


President 

Date 

Type of Information 
Refused 

Tyler 

1842 

Names of members of 26th 
and 27th Congress who 
have applied for office. 


1843 

Colonel Hitchcock's report 
to the War Department 
dealing with alleged 
frauds practiced on 
Indians , and his views 
of personal characters 
of Indian delegates. 

Polk 

1846 

Evidence of payments 
made through State 
Department on Presi- 
dent's certificates, 
by prior administration. 

Fillmore 

1852 

Official information 
concerning proposition 



made by King of Sand- 
wich Islands to transfer 
to U.S. 

Buchanan 

1860 

Message to Protest to 

House against Resolution 
to investigate attempts 
by Executive to influ- 
ence legislation. 

Lincoln 

1861 

Dispatches of Major 
Anderson to the War 
Department concerning 
defense of Fort Sumter. 

Grant 

1876 

Information concerning 
executive acts per- 



formed away from 
Capitol. 

Hayes 

1877 

Secretary of Treasury 
refused to answer 
questions and to 
produce papers con- 
cerning reasons for 
nomination of Theodore 
Roosevelt as Collector 
of Port of New York. 

Cleveland 

1886 

Documents relating to 
suspension and removal 
of 650 Federal officials 

Theodore Roosevelt 

1909 

Attorney General ' s reasons 
for failure to prosecute 
U. S. Steel Corporation. 

Documents of Bureau of 
Corporations , Department 
of Commerce. 

Coolidge 

1924 

List of companies in 


which Secretary of 
Treasury Mellon was 
interested. 
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after he left the White House, he refused to honor a 
subpoena of the Committee that he appear and give testi- 
mony on charges that he and then Attorney General Tom C. 


President 

Date 

Type of Information 
Refused 

Hoover 

1930 

Telegrams and letters 
leading up to London 
Naval Treaty. 


1932 

Testimony and documents 



concerning investiga- 



tion made in Treasury 
Department. 

Franklin D.. Roosevelt 1941 

Federal Bureau of Investi- 
gcition reports . 


1943 

Director , Bureau of 
Budget, refused to 
testify and to pro- 
duce files. 


1943 

Chairman, Federal Com- 
munications Comm. , and 



Board of War Communica- 
tions refused records. 


1943 

General Counsel, Federal 
Communications Commis- 
sion, refused to pro- 
duce records. 


1943 

Secretaries of War and 
Navy refused to fur- 
nish documents, and 
permission for Army 
and Naval officers to 
testify. 


1944 

J. Edgar Hoover refused 
to give testimony and 
to produce President's 
directive. 

Truman 

1945 

Issued directions to heads 
of executive departments 
to permit officers and 
employees to give infor- 
mation to Pearl Harbor 
Committee, but the 
President's directive 
did not include any 



files or written material 


1947 

Civil Service Commission 
records concerning 
applicants for positions. 


See Wolkinson, Demands of Congressional Committees for 
Executive Papers , 10 Fed. Bar J. 103, 147 (1949) . 

More recent examples are described in Kramer & Marcuse , 
Executive Privilege — A Study of the Period 1953-1960 , 29 
Geo. Wash. L. Rev. 623 (part 1) and 827 (part 2) (1961). 

See also Younger, Congressional Investigations : A Study in 

the Separation of Powers , 20 Univ. Pitt I L. Rev. 755 (1959) . 
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Clark knowingly promoted an enemy agent. President Truman 
stated: 

I am carrying out the provisions of the Constitution 
of the United States; and am following a long line of 
precedents, commencing with George Washington himself 
in 1796. Since his day. Presidents Jefferson, Monroe, 
Jackson, Tyler, Polk, Fillmore, Buchanan, Lincoln, 

Grant, Hayes, Cleveland, Theodore Roosevelt, Coolidge, 
Hoover, and Franklin D. Roosevelt have declined to 
respond to subpoenas or demands for information of 
various kinds from Congress. . 

*** 

The doctrine would be shattered, and the President, 
contrary to our fundamental theory of constitutional 
government, would become a mere arm of the Legislative 
Branch of the government if he would feel during his 
term of office that his every act might be subject to 
official inquiry and possible distortion for political 
purposes . 

N. Y. Times, November 13, 1953, p. 13. Following receipt 
of the strongly worded letter from President Truman, the 
committee declined to press the matter further. 

Reference to this unbroken record of successful asser- 
tions of privilege in practice is particularly significant . in 
illustrating the constitutionally implied separation of 
powers. In the construction of any clause of the Constitution 
uninterrupted usage continuing from the early days of the 
Constitution would be of great weight. 

Both officers, lawmakers and citizens naturally adjust 
themselves to any long-continued action of the Executive 
Department — on the presumption that unauthorized acts 
would not have been allowed to be so often repeated as 
to crystallize into a regular practice. That presumption 
is not reasoning in a circle but the basis of a wise and 
quieting rule that in determining the meaning of a 
statute or the existence of .a power, weight shall be 
given to the usage itself — even when the validity 
of the practice is the subject of investigation. 

United States v. ' Midwest Oil Co. , 236 U. S. 459, 472-473 (1915) 
United States v. MacDaniel , 7 Pet. (7 U.S.) 1, 13-14 (1833) . 
Here, moreover, because the doctrine of separation of powers 
is not contained in express language in the Constitution, 

Ex parte Grossman , 267 U.S. 87, 119 (1925), and because the 
functioning of our Government depends so largely upon limits 
on the powers of each branch derived from practical adjust- 
ments based on a fair regard by each for the necessities 
of the others, we think that the historic usage is especially 
meaningful. "Even constitutional power, when the text is 
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doubtful, may be established by usage." Inland Waterways Corp. 
v * Y oung , 309 U.S. 517, 525 (1940). In the Pocket Veto Case , 
279 U.S. 655 (1929) , the Court reviewed the legality of a 
Presidential pocket veto of a bill that would have allowed 
certain Indian tribes to sue in the Court of Claims . In 
upholding the President's exercise of that power the Court 
stated: 

The views which we have expressed as to the construction 
and effect of the constitutional provision here in 
question are confirmed by the practical construction 
that has been given to it by the Presidents through 
a long course of years, in which Congress has acquiesced. 
Long settled and established practice is a consideration 
of great weight in a proper interpretation of constitu- 
tional provisions of this character. 

279 U.S. at 688-689. 

These successful executive assertions of privilege 
against Congress have frequently been acknowledged by 
Congress itself. A typical example of this Congressional 
acknowledgment occurred during the Senate hearings on 
President Truman's dismissal of General MacArthur. 

Military Situation in the Far East , Hearings before the 
Committee on Armed Services and the Committee on Foreign 
Relations, U.S. Senate, 82nd Cong., 1st Sess. (1951), at 
763, 765. General Omar Bradley was questioned about a 
meeting with the President, George Marshall, and Dean 
Acheson. Gen. Bradley replied, "Senator, at that time 
I was in a position of a confidential advisor to the 
President. I do not feel at liberty to publicize what 
any of us said at that time." Chairman Richard Russell 
was quick to recognize the necessity for such confiden- 
tiality and upheld the claim of privilege stating: 

I know that in my opinion any conversation with 
respect to any of my actions that I might have, 
any conference I might have with my administra- 
tive assistant in my office I think should be 
protected, .and it is my own view, and I so rule, 
that any matter that transpired in the private 
conversation between the President and the Chief 
of Staff as to detail can be protected by the 
witness if he so desires, and if General Bradley 
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relies upon that relationship, so far as the 
Chair is concerned, though I regret very much 
that the issue was raised and I am compelled 
to pass on it, I would rule that he be protected. 

Hearings at 765. The Chairman's decision upholding the 
claim of privilege subsequently was ratified after 
extensive debate for several days by a Committee vote 
of 18-8. Hearings at 872. See also, e.g. H.Rep. No. 

1595, 80th Cong., 2nd Sess., (1948) at 2-3, 7. Even 
in the heat of contest members of Congress have 
recognized the wisdom of acceding to the constitutional 
principles here asserted by the President. 

During the administration of President Hayes, for 
example, the House Judiciary Committee, under the chair- 
manship of Benjamin F. Butler, pointed out that all 
resolutions directed to the President relating to the 
production of records properly would contain the clause 
"if in his judgment not inconsistent with the public 
interest." H.Rep. No. 141, 45th Cong., 3rd Sess., 

(1879) , at 3. And the Committee continued, l<2. at 3 
and 4 : 

* * * whenever the President has returned (as 
sometimes he has) that, in his judgment, it 
was not consistent with the public interest 
to give the House such information, no further 
proceedings have ever been taken to compel the 
production of such information. Indeed, upon 
principle, it would seem that this must be so. 

The Executive is as independent of either house 
of Congress as either house of Congress is 
independent of him, and they cannot call for 
the records of his action or the action of 
his officers against his consent, any more 
than he can call for any of the journals and 
records of the House or Senate. 

The decision as to whether there should be compliance with 

a particular request was the Executive's, the committee 

stated; 

Somebody must judge upon this point. It clearly 
cannot be the House or its committee, because 
they cannot know the importance of having the 
doings of the executive department kept secret. 

Hie head of the executive department, therefore. 
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During the hearings on the nomination of the Honorable 
Abe Fortas to be Chief Justice of the United States, Senator 
Ervin began to question the nominee about his participation 
in discussions with President Johnson that led to an order 
sending federal troops into Detroit. Senator Ervin then 
said, however: "I will not insist upon your answer, because 

it is a prerogative of communications in the executive branch 
of the Government." Hearings before the Committee on the 
Judiciary, U.S. Senate, Nominations of Abe Fortas and 
Homer Thornberry , 90th Cong., 2d Sess. (1968), at 124. The 
question was not answered. At a later point, in response 
to a different question from Senator Ervin, Justice Fortas 
answered: 

Senator, I will not go into any conversations, either 
to affirm them or to deny them, that I have had with 
the President. I ask you please to understand that, 
and please to excuse me. I know how easy it is to 
say no, the President did not say something to me. 

But the question is "What did he say?" would follow, 
and so on. I must ask you to indulge me to this 
extent. .1 have endeavored Senator, and Mr. Chairman, 
to err, if I erred, on the side of frankness and 
candor with this committee. But I think that it 
is my duty to observe certain limits, and one of 
those limits is any conversation, either affirmance 
or denial, that I may have had with the President 
of the United States. 

Id . at 167-168. Later in the hearings, Senator McClellan 
said to the nominee: 

I am not quarrelling with your position that you 
cannot say and do not want to say what conversa- 
tions you may have had with the President. I 
respect that position if you wish to take it. 

Id . at 225. At no point in the hearings did any Senator 

disagree with these views of Senator Ervin, Justice Fortas, 

and Senator McClellan. 

During the hearings before the Senate Judiciary Committee 
relating to the nomination of Mr. Richard G. Kleindienst as 
Attorney General, Mr. Peter Flanigan, Special Assistant to 
the President, was invited to appear and testify about ITT 
matters. The Counsel to the President responded by pointing 
out that under the doctrine of separation of powers and long 
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must be the judge in such case and decide it 
upon his own responsibility to the people, and 
to the House, upon a case of impeachment 
brought against him for so doing, if his acts 
are causeless, malicious, willfully wrong, or 
to the detriment of the public interests. 

There are many other instances of Congressional recog- 
nition of the executive privilege, vis-a-vis Congress, 
including One which gave rise to a great congressional 
debate, occupying the Senate for almost two weeks, during 
President Cleveland's first administration. 17 Cong. 

Rec. 2211-2814 (1886). See Sen. Misc. Doc., Vol . 7, 52d 
Cong., 2d Sess. (1886), at 235-243; 8 Richardson, Messages 
and Papers of the Presidents 375-383 (1886) ; 17 Cong. Rec. 
4095 (1886) . In the course of this debate many past 
examples of executive refusals to produce papers demanded 
by Congress were discussed. See, e.g. , 17 Cong. 

Rec. 2622-2623 (1886). 12 

A more recent instance was the congressional reaction 

to President Kennedy's refusal to disclose the names of 

Defense Department speech reviewers. Committee on Armed 

Services, U.S. Senate, Military Cold War Escalation and 

Speech Review Policies , 87th Cong., 2d Sess. (1962), 

at 338, 369-370, 508-509, 725, 730-731. The Senate 

Subcommittee, speaking through Senator Stennis, conceded: 

We now come face to face and are in direct 
conflict with the established doctrine of 
separation of powers * * * , 

I know of no case where the Court has ever 
made the Senate or the House surrender records 
from its files , or where the Executive has 
made the Legislative Branch surrender records 
from its files — and I do not think either 
one of them could. So the rule works three 
ways. Each is supreme within its field, and 
each is responsible within its field. 

Id. at 512. 


12 This debate ended with the approval by the Senate, 
in a vote on party lines, of resolutions condemning 
the President and the Attorney General. No result 
came from the resolutions. See 17 Cong. Rec. 2813- 
2814 (1886) . 
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established historical precedents, members of the President's 
immediate staff do not appear and testify before congressional 
committees with respect to the performance of their duties. 
Thereafter, the Senate Judiciary Committee adopted a resolution 
on April 18, 1972, in which it was agreed that Mr. Flanigan 
"is not required to testify to any knowledge based on confi- 
dential communications between him and the President or between 
him and other aides of the President." Thereafter, a 
Presidential Assistant appeared and testified to the matters 
agreed to. Hearings before the Committee on the Judiciary, 

U.S. Senate, Nomination of Richard G. Kleindienst , of Arizona , 
to be Attorney General . 92nd Cong., 2d Sess . (1972), at 
1630-1631. 

B. The Need for Confidentiality . 

There has long been general recognition that high 
officers in every branch of government cannot function 
effectively unless they are able to preserve the confiden- 
tiality of their communications with their intimate advisers. 
This recognition extends even to plaintiffs in this case. 
Professor Dash has stated that "We are not, as I have 
indicated, asking for any ruling by this Court that the 
President doesn't have Executive Privilege. He certainly 
does." Transcript at 25. Professor Dash also advised this 
Court that: 

Senator Ervin, Chairman of the Committee, has 
frequently stated that he concurs and agrees 
there must be an Executive Privilege where the 
President must be in a position to be able to 
withhold certain materials in order to preserve 
confidentiality, (emphasis supplied) 

Transcript at 11. Such a recognition by plaintiffs is no 

more than awareness of both the practical necessity and 

judicial approbation of executive confidentiality. 

In Environmental Protection Agency v. Mink , 410 U.S. 73, 

87 (1973) , the Court quoted with approval the statement of 

Justice Reed, sitting by designation in the Court of Claims, 
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in Kaiser Aluminum & Chemical Corp . v. United States , 

157 F.Supp. 939, 946 (Ct.Cl. 1958): 

There is a public policy involved in this claim of 
privilege for this advisory opinion — the policy 
of open, frank discussion between subordinate and 
chief concerning administrative action. 

Discussions of this kind are regarded as privileged "for the 

benefit of the public, not of executives who may happen to 

then hold office," Id. at 944, since it is the public that 

is served when those who represent it are able to make 

important decisions with the wisdom that only open and frank 

discussion can provide. Judge Robinson has spelled out this 

point more fully: 

This privilege, as do all evidentiary privileges, 
affects an adjustment between important but competing 
interests. There is, on the one hand, the public 
concern in revelations facilitating the just resolu- 
tion of legal disputes, and, on the other, occasional 
but compelling public needs for confidentiality. In 
striking the balance in favor of nondisclosure of 
intra-governmental advisory and deliberative com- 
munications, the privilege subserves a preponderating 
policy of frank expression and discussion among those 
upon whom rests the responsiblity for making the 
determinations that enable government to operate, and 
thus achieves an objective akin to those attained 
by other privileges more ancient and commonplace in 
character. Nowhere is the public interest more 
vitally involved than in the fidelity of the 
sovereign's decision and policymaking resources. 

Carl Zeiss Stiftung v. V. E. B. Carl Zeiss , Jena , 40 F.R.D. 318, 

324-325 (D.D.C. 1966), affirmed on the opinion below 384 F.2d 

979, cert , denied 389 U.S. 952 (1967). See also 5 U.S.C. 

§ 552(b) (5); Rogers, The Right to Know Government Business 

From the Viewpoint of the Government Official , 40 Marq.L.Rev. 

83, 89 (1956). 

This case concerns the ability of the President to enjoy 
confidentiality in carrying out his official duties. But this 
important privilege is not one that is available only to assist 
the functioning of the President, or the Executive Branch 
generally. As Judge Wilkey recently wrote, "the privilege 
against disclosure of the decision-making process is a 
tripartite privilege, because precisely the same privilege 
in conducting certain aspects of public business exists for the 
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legislative and judicial branches as well as for the executive.” 
Soucie v. David , 448 F.2d 1067, 1080 (1971) (concurring opinion). 

Although Professor Arthur Selwyn Miller and a collaborator 
have recently argued to the contrary. Miller & Sastri, Secrecy 
and the Supreme Court : On The Need for Piercing the Red Velour 

Curtain , 22 Buff. L. Rev. 799 (1973) , it: has always been 
recognized that judges must be able to confer with their 
colleagues, and with their law clerks, in circumstances of 
absolute confidentiality. Justice Brennan has written that 
Supreme Court conferences are held in "absolute secrecy" for 
"obvious reasons." Brennan, Working at Justice , in An 
Autobiography of the Supreme Court 300 (Westin ed. 1963) . 

Justice Frankfurter had said that the "secrecy that envelops 
the Court's work' 1 is "essential to the effective functioning 
of the Court." Frankfurter, Mr. Justice Roberts , 104 U.Pa.L.Rev. 
311, 313 (1955). And only two years ago Chief Justice Burger 
analogized the confidentiality of the Court to that of the 
Executive, and said; 

No statute gives this Court express power to 
establish and enforce the utmost security 
measures for the secrecy of our deliberations 
and records. Yet I have little doubt as to 
the inherent power of the Court to protect 
the confidentiality of its internal opera- 
tions by whatever judicial measures may be 
required . 

New York Times Co . v. United States , 403 U.S. 713, 752 n. 3 
(1971) (Burger, C.J. dissenting). In the recent contempt \J 
proceeding arising out of the trial of the Chicago Seven, 

Judge Gignoux refused to allow the defense even to call as 
a witness a person who had been law clerk to Judge Hoffman 
at the time of the original trial, on the ground that every- 
thing that a law clerk knows about his judge is privileged. 

The Judiciary works in conditions of confidentiality 
and it claims a privilege against giving testimony about 
the official conduct. of judges. Statement of the Judges , 
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14 F.R.D. 335 (N.D.Cal. 1953). See also the letter of 
Justice Tom C. Clark, refusing to respond to a subpoena 
to appear before the House Un-American Activities Committee, 
on the ground that the "complete independence of the judi- 
ciary is necessary to the proper administration of justice." 
N. Y. Times, Ncv. 14, 1953, p. 9. 

A similar need for confidentiality, and an insistence 
that it cannot be breached by other branches of government, 
applies in the Legislative Branch. Neither a member of 
Congress nor his legislative aides can be compelled to 
disclose communications between the member and his aides 
relating to any legislative act of the member. Gravel v. 
United States , 408 U.S. 606, 629 (1972) . It is immaterial 
that these communications might show criminal acts. 408 U.S. 
at 615. These aspects of the Gravel decision reflect in 
large part acceptance by the Court of the arguments presented 
by Senator Ervin and seven other Senators on behalf of the 
Senate as amicus curiae in that case. As reprinted in the 
Congressional Record, the amicus brief argued in part: 

To isolate a Senator so that he cannot call upon 
the advice, counsel and knowledge of his personal 
assistants is to stop him from functioning as an 
independent legislator. If an aide must fear that 
the advice he offers, the knowledge he has, and 
the assistance he gives to his Senator may be 
called into question by the Executive, then he is 
likely to refrain from acting on those very occa- 
sions when the issues are the most controversial 
and when the Senator is most in need of assistance. 

* * * 

The Congressional privilege based upon an express 
Constitutional provision to encourage the free 
exchange of ideas and information can hardly be 
less extensive than the Executive privilege which 
has not express statutory or Constitutional basis 
and whose sole purpose is secrecy. Yet the 
Executive privilege has been extended to the 
activities of persons whose relationship to the 
President is far more remote than the relation- 
ship of an aide to a Senator. 

The need for protecting the confidential relation- 
ships between the President and his aides, as the 
Government has asserted in defending the Executive 
privilege, is pari passu applicable to the need 
for protecting the relationship between Senators 
and their aides. 

Cong. Rec. S5856, S5857 (daily ed. April 11, 1972) . 
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Again it is the long established practice of each 
House of Congress to regard its own private papers as 
privileged. No court subpoena is complied with by the 
Congress or its committees without a vote of the House 
concerned to turn over the documents. Soucie v. David , 
448 F. 2d 1067, 1081-1082 (1971). This practice is 
insisted on in Congress even when the result may be to 
deny relevant evidence in a criminal proceeding either 
to the prosecution or to the accused person. ^ 


13 See, e.g., 108 Cong. Rec. 3626 (1962), showing Senate 
adoption of a resolution permitting staff members 
and former staff members of a Senate Committee to 
appear and to testify in a criminal proceeding against 
James Hof fa but forbidding them from taking any docu- 
ments or records in the custody of the Senate and 
from testifying about information that they gained 
while employed in the Senate. In explaining the 
resolution to the Senate, Senator McClellan said in 
part: "The Senate recognizes it has certain privileges 

as a separate and distinct branch of Government, which 
it wishes to protect." Id. at 3627. 

On July 16, 1970, counsel for 1st Lt. William L. 

Calley, Jr., moved in his court-marial proceeding 
for production of testimony concerning the My Lai 
incident that had been presented to a subcommittee 
of the House Committee on Armed Services in executive 
session. Lt. Calley claimed that this testimony 
would be exculpatory of him and would help him es- 
tablish his defense in the court-martial. The sub- 
committee Chairman, Rep. F. Edward Hebert, refused 
to make the testimony available, advising defense 
counsel on July 17, 1970, that Congress is "an 
independent branch of the Government, separate from 
but equal to the Executive and Judicial branches," 
and that accordingly only Congress can direct the 
disclosure of legislative records. He concluded 
from this that the material 'requested by the defense 
was not within the rule of Brady v. Maryland , 

373 U.S. 83 (1963) , nor subject to the requirements 
of the Jencks Act, 18 U.S.C. § 3500. Subsequently 
the military court issued a subpoena to the Clerk 
of the House of Representatives . The Speaker laid 
this before the House on November 17, 1970, 116 
Cong. Rec. 37652 (1970) , but to date the House has 
taken no action nor given any indication that it 
will supply the information sought. 
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Plaintiffs nonetheless argue that neither Congressmen 
nor grand or petit jurors enjoy privilege to "suppress 
evidence relating to official misconduct." Memorandum on 
Remand at 26-27. This argument and its reliance on United States 
v. Gravel , supra, United States v. Brewster , 408 U.S. 501, 

521 (1972) , and Clark v. United States , 289 U.S. 1 (1933) , 
simply is not applicable to this case. None of the cases 
cited by plaintiffs, including Gravel ,. Brewster , and Clark , 
involve congressional requests for evidence. They all 
were cases in which a grand jury investigation of alleged 
misconduct overcame historically recognized claims of 
confidentiality. Those decisions were based, as was the 
decision in Nixon v. Sirica , on the traditional role of 
the grand jury in investigating criminal activity. Here 
all evidence being sought by this committee has been 
delivered voluntarily to the grand jury by the President. 

There is no "suppression of evidence" by the President. 

There is no frustration of any law enforcement activity 
or judicial proceeding. There is, however, a determination 
by the President that these plaintiffs not be allowed to 
undercut the independence and integrity of the executive 
branch . 

These plaintiffs cannot claim to require these 
confidential materials in order to indict or accuse guilty 
persons. That is the role of a grand jury, and properly 
so, since it is incomprehensible that formal claims of 
executive privilege would be overruled each time a 
congressional committee decided to investigate imagined 
"executive wrongdoing " . 

These considerations of ^public policy are particularly 
compelling when applied to Presidential communications 


with his advisers. 
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Inseparable from the modern Presidency, indeed 
essential to its effective operation, is a 
whole train of officers and offices that serve 
him as eyes, ears, arms, mouth, and brain. 

Rossiter, The American Presidency 97 (1956) . Nor is it 
only those who are part of his staff with whom the 
President must be able to talk. He must be able to 
confer with foreign leaders and with representatives of 
every element in American public. ' He must be free to 
look for advice to anyone whose advice he trusts, whether 
in or out of government. The late Dean Ache son and 
former Justice Abe Fortas are merely recent and con- 
spicuous examples of persons who were consulted by 
Presidents on critical public issues at times that they 
held no public office. "The President is, as he should 
be, entirely free, * * * like all who preceded him, to 
take counsel with private citizens." Id. at 103. 

For the Presidency to work effectively and for the 
President to get candid advice from those to whom he 
turns it is absolutely essential that he be able to 
protect the confidentiality of these communications. 

As stated by the President on July 6, 1973, in his 
letter to Senator Sam J. Ervin: 

No President could function if the private papers 
of his office, prepared by his personal staff, 
were open to public scrutiny. Formulation of 
sound public policy requires that the President 
and his personal staff be able to communicate 
among themselves in complet’e candor, and that 
their tentative judgments , their exploration 
of alternatives , and their frank comments on 
issues and personalities at home and abroad 
remain confidential. 

This has been the position of every President in 
our history, and it has been specifically stated by 
President Nixon's immediate predecessors. Writing his 
memoirs in 1955, President Truman explained that he had 
found it necessary to omit certain material, and said: 
"Some of this material cannot be made available for 
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many years, perhaps for many generations." 1 Truman, 

14 

Memoirs x (1955) . President Eisenhower stated the 

point with force on July 6, 1955, in connection with 

the Dixon-Yates controversy: 

But when it comes to the conversations that take 
place between any responsible official and his 
advisers or exchange of little, mere little slips 
of this or that, expressing personal opinions on 
the most confidential basis, those are not subject 
to investigation by anybody, and if they are, will 
wreck the Government. 

There is no business that could be run if there 
would be exposed every single thought that an 
adviser might have, because in the process of 
reaching an agreed position, there are many, 
many conflicting opinions to be brought together. 

And if any commander is going to get the free , 
unprejudiced opinions of his subordinates, he 
had better protect what they have to say to him 
on a confidential basis. 

Public Papers of Presidents of the United States : Dwight 

D. Eisenhower 1955 674 (1959) . 

Congress itself recognized the high degree of 
confidentiality that must attach to Presidential papers 
for many years when it enacted the Presidential Libraries 
Act of 1955, Pub. L. 84-373, 69 Stat. 695 (1955), now 
codified in 44 U.S.C. §§ 2107, 2108. That statute 
encourages Presidents to give their papers to a 
Presidential library, and provides that papers, documents 
and other historical materials so given "are subject to 


14 President Truman's strong feelings concerning the 
necessity for confidentiality were discussed by his 
daughter in a recent biography: 

Lately some historians have criticized Dad because 
he has refused to open his confidential files. But 
Dad is not acting out of selfish motives. From the 
day he left office he was conscious that he still 
had heavy responsibilities as an ex-president. Dur- 
ing his White House years a president gets advice 
from hundreds of people . He wants it to be good 
advice. He wants men to say exactly what they think 
to tell exactly what they know about a situation or 
a subject. A President can only get this kind of 
honesty if the man who is giving the advice knows 
what he says is absolutely confidential, and will 
not be published for a reasonable number of years 
after the president leaves the White House. 

Truman, Harry S. Truman 562 (1973) . 
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restrictions as to their availability and use stated in 
writing by the donors or depositors* * *. The restric- 
tions shall be respected for the period stated, or until 
revoked or terminated by the donors or depositors or by 
persons legally qualified to act on their behalf." 44 
U.S.C. § 2108 (c) ; Nichols v. United States , 460 F.2d 
671 (10th Cir. 1972). Since that Act was passed the gifts 
of Presidential papers of Presidents Eisenhower, Kennedy, 
and Johnson have all specified that "materials containing 
statements made by or to" the President are to be kept "in 
confidence" and are to be held under seal and not revealed 
to anyone except the donors or archival personnel until 
"the passage of time or other circumstances no longer 
require such materials being kept under restriction . " 

Letter of April 13, 1960, from President Dwight D. Eisenhower 
to the Administrator of General Services; Agreement of 
Feb. 25, 1965, between Mrs. Jacqueline B. Kennedy and the 
Uhit.ed States; Letter of Aug. 13, 1965, from President 
Lyndon B. Johnson to the Administrator of General Services. 

In addition, the letters from President Eisenhower and 
from President Johnson specifically prohibit disclosure 
to "public officials" and state, as the reason for these 
restrictions, that "the President of the United States is 
the recipient of many confidences from others , and * * * 
the inviolability of such confidence is essential to the 
functioning of the constitutional office of the Presidency 
* * n 

The need to preserve the confidentiality of the Oval 
Office has been recognized from without as well as by those 
who have borne the burdens of service there. What Justice 
Stewart, who was joined by Justice White, said in his con- 
curring opinion in New York Times Co . v. United States , 

403 U.S. 713, 727 (1971), has great force: 
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And within our own executive departments, the develop- 
ment of considered and intelligent international 
policies would be impossible if those charged with • 
their formulation could not communicate with each 
other freely, frankly, and in confidence. * * * 

* * * ll]t is clear to me that it is the constitutional 
duty of the Executive — as a matter of sovereign 
prerogative and not as a matter of law as the courts 
know law — through the promulgation and enforcement 
of executive regulations, to protect the confiden- 
tiality necessary to carry out its responsibilities 
in the fields of international relations and national 
defense. 

403 U.S. at 728, 729-730. 

Other justices of the Supreme Court have expressed 
their views on congressional assults on Presidential 
confidentiality. Justice Douglas has written: "In 

defending himself against investigation by Congress every 
President has acted rightfully. In refusing to be inves- 
tigated by Congress he defends popular sovereignty and 
the separation of powers." Douglas, Anatomy of Liberty 
72 (1963) . Justice Douglas also is cognizant of the long 
tradition of Presidential refusals to yield to congressional 
demands for information: 

Each President — from Washington to Kennedy — has 
deemed it to be in his prerogative not to disclose 
certain information to the legislative branch. Taft 
defended that principle, saying a President can keep 
information confidential 'if he does not deem the 
disclosure of such information prudent or in the public 
interest. 1 Certainly much information must be kept 
secret; at least, the President might so believe. 

Defense items, the operations of diplomatic missions, 
the communications with our embassies or legations -- 
these are sensitive matters. Moreover, employees of 
the executive branch are in a chain of command leading 
up to the President. If any of them can be summoned 
and interrogated as to how he advised his superior, 
what memoranda he wrote , what conversation he has 
had, a disruptive influence would be injected into 
the executive branch. Then the employee would look 
to Congress and not have undivided loyalty to his 
superior in the executive branch. 

Douglas at 74-75. 

Prior to his appointment to the Court Justice Rehnquist 
was an Assistant Attorney General in the Department of Justice. 
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As head of the Department's Office of Legal Counsel he 
spoke out strongly in support of the necessity for 
Presidential confidentiality before the Senate Judiciary 
Committee : 

Finally, in the area of Executive decisionmaking, 
it has been generally recognized that the President 
must be free to receive from his advisers absolutely 
impartial and disinterested advice, and that those 
advisers may well tend to hedge or blur the sub- 
stance of their opinions if they feel that they 
will shortly be second-guessed by Congress, by 
the press, or by the public at large, or that the 
President might be embarrassed if he had to explain 
why he did not follow their recommendations. Again, 
the aim is not for secrecy of the end product — 
the ultimate Presidential decision is and ought to 
be a subject of the fullest discussion and debate, 
for which the President must assume undivided 
responsibility. But few would doubt that the 
Presidential decision will be a sounder one if 
the President is able to call upon his advisers 
for completely candid and frequently conflicting 
advice with respect to a given question. 

Executive Privilege : The Withholding of Information by 

the Executive , Hearing before the Subcommittee on 
Separation of Powers of the Committee on the Judiciary, 

U. S. Senate, 92nd Congress, 1st Session (1971) at 424-25. 

Of course international relations and national defense 
have very special claims to secrecy, but the importance of 
the . President being able to speak with his advisers "freely, 
frankly, and in confidence" is not confined to those matters. 
It is just as essential that the President be able to talk 
openly with his advisers about domestic issues as about 
military or foreign affairs. The wisdom that free dis- 
cussion provides is *as vital in fighting inflation, in 
choosing Supreme Court Justices, in deciding whether to 
veto a large spending bill, and in the myriad other 
important decisions that the President must make in his 
roles as Chief of State, Chief Executive, and Chief 
Legislator as it is when he is acting as Chief Diplomat 
or as Commander-in-Chief. Any other view would fragment 
the executive power vested in him and would assume that 
some of his constitutional responsibilities are more 
important than others. It is true that the President has 
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more substantive freedom to act in foreign and military 
affairs than he does in domestic affairs, but his need 
for candid advice is no different in the one situation 
than in the other. 15 

Former Justice Fortas , who advised President Johnson 
on both foreign and domestic matters , has said that a 
President must have "confidence that he can have advisers 
to whom he can trust his inmost thoughts. A President 
has to have this, just as a citizen can go to a doctor 
or a lawyer, a priest or a psychiatrist, to discuss his 

problems, without fear of disclosure of his confidences." 

/ 

Fortas, The Presidency As I have Seen It, x In Hughes, The 
Living Presidency 335 (1973) 


15 There are serious weaknesses in the assumption, 

popular among liberals who happen at the moment not 
to be thinking about Senator McCarthy, that 
public policy ought to draw a sharp distinction 
between "military and diplomatic secrets" on 
the one hand and all other types of official 
information on the other, giving Congress free 
access to the latter. In the first place, the 
line is by no means easy to draw, even when the 
best of faith is used * * *. More fundamentally, 
however , the executive ' s interest in the privacy 
of certain other types of information is not less 
- than its interest in preserving its military and 
diplomatic secrets. One obvious. example is the 
data, derogatory or otherwise, in the security 
files of individuals. Another, perhaps still 
more important, is the record of deliberations 
incidental to the making of policy decision. 

Bishop, The Executive 1 s Right of Privacy : An Unresolved 

Constitutional Question , 66 Yale L. J. 477, 488 (1957 ) . 


16 This need has been perceived also by political scientists. 

Although some of President Truman's "cronies" were 
poorly equipped for this service, their indiscretions 
did not destroy a President's need for personal 
adviser's * * *. There can be no doubt that men like 
House and Hopkins perform an essential function. 

Ideally, they are both intimates of the President and 
experts in public affairs. But perhaps their most 
significant contributions are made as presidential 
intimates. The President needs to discuss with a 
sympathetic person ideas and plans that are still in 
an amorphous state and to gain some respite from the 
cares of office by talking over trivial matters that 
interest him or by chatting about men of affairs, 
with the confidence that his remarks will not go 
beyond the room . 

Carr, Bernstein, Morrison, Snyder, & McLean, American 

Democracy in Theory and Practice 609-610 (1956) . 
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! All that we have said on this point was succinctly 
put by a distinguished constitutional lawyer, Charles L. 
Black, Jr. , who has recently observed that refusal to 
disclose communications of the kind involved in this 
litigation is not only the President’s lawful privilege, 
but 

It is hard for me to see how any person of common 
sense could think that those consultative and 
decisional processes that are the essence of the 
Presidency could be carried on to any good effect, 
if every participant spoke or wrote in continual 
awareness that at any moment any Congressional 
committee, or any prosecutor working with a grand 
jury, could at will command the production of the 
verbatim record of every word written or spoken. 

Black, Mr. Nixon , the Tapes and Common Sense , N. Y. Times, 

Aug. 3, 1973, p. 31. See also the fuller expression of 

Professor Black's view in Cong. Rec. E5320-E5322 (daily ed. 

August 1, 1973) . 

What we have said in this portion of the brief is 
frequently put on the basis of separation of powers. 

Yet it is probable that the point we have made goes 
beyond the separation of powers arguments and rests on 
a proposition even more fundamental. Even though no 
separation of powers issue would be involved, we suggest 
that it would be as inappropriate for one federal court 
to inquire into discussions between a judge of another 
federal court and his law clerk as it would be if the. 
inquiry were to come from a committee of Congress. 
Similarly, we cannot conceive that one congressional 
committee could require production of the private papers 
of another congressional committee any more than a court 
could require these. What is really at stake is the 
ability of constitutional officers of government to 
perform their duties under conditions that will make 
it possible for them to function to the best of their 
ability. For this goal to be achieved, the ability to 
preserve the confidentiality of communications with close 
advisers is absolutely essential. 


34-966 O - 74 - pt. 1 - 75 
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CONCLUSION 

This litigation places the Judiciary in the 
unfortunate posture of being requested to settle a 
dispute between two of the coordinate branches of 
government. As set forth previously, it has been 
shown that this is a classic example of a political 
question, which is clearly inappropriate for judicial 
resolution. For this reason the case should be dis- 
missed, because the subject matter is non justiciable. 

Furthermore, the plaintiffs have asserted that the 
subpoenaed material is needed to determine whether 
perjury has been committed. Pursuing this objective 
is more the proper role of the Executive and Judicial 
branches than the Legislative, because it is between 
the former two that the law enforcement function of 
the Constitution is divided. 

Finally, in response to the subpoenas of the Senate 
Committee , the President has interposed a valid claim of 
executive privilege. It is obvious that the President 
must be able to seek advice freely from his advisors in 
order to function satisfactorily. He must know that 
they can speak freely to him without fear of being sum- 
moned before some tribunal and forced to detail their 
conversations with him. 

For all of the foregoing reasons, judgment should 
be entered on behalf of the President. 


Respectfully submitted, 
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THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


SENATE SELECT COMMITTEE ON PRESIDENTIAL 
CAMPAIGN ACTIVITIES, et al.. 


Plaintiffs 


I ! Civil Action 
} No. 1593-73 

■" V, 

REPLY TO DEFENDANT'S RESPONSE TO PLAINTIFFS' 

. MEMORANDUM ON REMAND 

Several things need Initially be said about defendant's latest 
papers. First, defendant no longer seriously contends that Pub. 

Law 93-190 does not provide a valid statutory basis for Jurisdic- 
tion in this case (Response, p. 2). Second, defendant has 
effectively dropped his claim that the Select Committee was not 
authorized by the full Senate to subpena and sue the President — 
a position wholly untenable after the passage of S. Res. 194. 
Instead, defendant essentially focuses on the issues of justici- 
ability, plaintiffs' legislative authority, and the merits of this 
controversy, but his contentions in these regards are essentially 
repetitious of his prior arguments to this Court In this case and 
sis unsuccessful arguments to this Court and the Court of Appeals 
Ln Nipcon v. Sirica . Strangely, his contentions seen to miss the 
Import of the significant events that have occurred since this 
natter was last briefed before this Court — most particularly, the 
Tourt of Appeals' decision in Nixon v. Sirica and the unanimous 
passage of S. Res. 194. While we are hesitant to burden the 
Courts with additional briefing, it appears necessary to bring 
(this case back to proper perspective with a few brief remarks. 


FILED 2 1 


JAMES F. DAVEY 
CLERK 
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I. This Case Is Fully Justiciable . 

Defendant's major claim respecting justiciability is that the 
Court should decline to decide this case because it involves a 
political question -under the tests enunciated in Baker v. Carr . 

369 U.S.' 186 (1962) and Powell v. McCormack, 395 U.S. 486 (1969). 

We have not ignored these cases, as defendant contends (pp. 10, 11), 
but instead have demonstrated that, as to every aspect of the 
Baker /Powell test, his position is untenable. We do not 
propose to repeat those arguments in detail hers, but a few 
additional comments are in order. 

The Select Committee's decision to subpena the President was 
not a "political decision" as defendant claims (p. 11). Rather, it 
was a unanimous decision by a bipartisan committee that, to fulfill 
its mandate under S. Res. 60, subpenas to the President were 
required. Sec. 1 (a) of that Resolution, unanimously passed, 
instructs the Committee "to conduct an investigation and study of 
the extent ... to which illegal, improper, or unethical activities 
were engaged in by any persons ... in the presidential election of 
1972, or in any related campaign or canvasB..." (emphasis added). 
That the Committee was fulfilling its lawful responsibilities under 
3. Res. 60 by subpenaing the President has been affirmed by a 
unanimous Senate in S. Res. 194. *♦/ The assertion that the decision 
to subpena the President was a political one is a mere ipse dixit . 

To state it does not make it so, particularly where uneontestable 


*7 See Plaintiffs 1 Reply Memorandum In Support of' Motion For 
Summary Judgment, pp. 4-8. We there contend that there is no 
"textually demonstrable commitment" to the President by the 
Constitution of ah un re viewable executive privilege to withhold 
evidence, a proposition firmly established by Nixon v. Sirica 
that serves as a lethal blow to defendant's claim of non- 
justiciability in this case. We have never conceded that the 
Constitution provides the Executive with an unrevlewable privilege 
as defendant suggests (pp. 10, 14). We have noted the Courts ' 
recognition that the Executive in certain circumstances has the 
right to keep materials confidential. This principle does not 
pertain when there is a prlma facie case of criminality agaiqst 
the President and his close associates and the evidence sought 
relates to that possible criminality. (See section III, infra ) 

*♦/ it is curious but significant that there is absolutely no 
mention of S. Res. 194 in defendant's entire 52-page brief. 
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facts prove the contrary.*/ 

Plaintiffs, of course, rely on Nixon v. Sirica for the 

\ 

principlei that Courts have the power to review a claim of executive 

privilege. Defendant attempts to undercut this reliance by 

pointing out that this case involved a grand jury subpena (p. 11). 

But surely that decision has application beyond the confines of 

its immediate facts, as demonstrated by the following passage 

from the Court* s opinion. (p. 27). 

"if the claim of absolute privilege was recognized, 
its mere invocation by the President or his surrogates 
could deny access to all documents in all the Executive 
departments to all citizens and their representatives , 
including Congress, the courts as well as grand juries, 
state governments, state officials and all state 
subdivisions. The Freedom of Information Aci_could 
become nothing more than a legislative statement of 
unenforceable rights. Support for this kind of mischief 
simply cannot be spun from incantation of the doctrine 
of separation of powers." (emphasis added) .**/ 

There is no reason why this Court should pronounce itself 

infirm to rule on a claim of privilege asserted against the 

Congress. The Supreme Court has said that the principle that 

"the public has a right to every man’s evidence" is just as 

applicable to legislative investigations as to judicial proceedings, 

United States v. Brvan . 339 U.S. 323, 331 (1950) thus 
indicating that a claim for evidence should not be unreview- 
able just because it is the Congress that asserts it. ***/ 


ThO Pre s iden t now says his decision to dishonor the subpenas 
was political. We would have thought, upon reading his letters of 
refusal attached to our Complaint, that his noncompliance was based 
on supposed legal principles. In any event, the President cannot 
remove this case from the Court's jurisdiction by the mere assertion 
that his decision to reject the subpenas was a political one. 

**/ Judge Wilkey in his dissent (p. 20) observed that "the 
Congressional demand for Executive papers (tapes) is ’logically 
indistinguishable* from the demand on the Executive by Judicial 
subpoena, i . e . , both test the Constitutional separation of powers 
basis of Executive privilege". And he recognized (p. 71« 
fn 176) that the "impact of the Courts’ decision" would /'extend" 
to the present suit. 

***/ Judge MacKinnon, concurring in part and dissenting in part in 
SNixon v. Sirica,has recognized (p. 15) that a "Congressional 
•subpoena . . . carries at least as much weight as a judicial 
subpoena" . 
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The courts have recognized their power to rule on claims of 
executive privilege in -suits for evidence brought by private parties. 
See United States v, Reynolds 3^5 U.S. 1 (1953) and Com mittee for 
Nuclear Responsibility, Inc, v. Seaborg , 149 U.S. App. D.C. 385.* 

463 F.2d 788, (1971), which were relied on by the Court in Nixo n 
v. Sirica, */ One would suppose that the Congress, whose right as 
the representative of the people to information must be greater 
than that of a private party, would have at least have equal status 
before the Court. Moreover, the Courts have found authority to 
rule on claims of privilege asserted by the legislature against the 
executive, a task considerably more troublesome than the one here 
because of the specific provisions of the Speech and Debate Clause. 
See Gravel v. United States , 408 U.S. 606, 627 (1972);— ^ Uni t e d 
States v. Brewster, 4o8 U.S. 501 (1972). It would thus be both 
unreasonable and unjust for the Court to decline to rule where, 
as here, the legislature seeks material from the executive . ***/ 

The Courts are thus accustomed to ruling on claims of privilege 
and, by the application of established legal standards -- i.e., 
the balancing test enunciated in Nixon v. Sirica — this Court can 
likewise do so in the present case. ****/ 

V See also , Soucie v. David, l44 U.S. App. D.C. 144, 149, n. 11, 

448^. 2d 1067, 1072, n. 11 (1Q71). 

**/ Defendant at p. 6 cites Justice Douglas’ dissent in Gravel 
for the one proposition that the Courts should not r e f e r e"e " d i s p u t e s 
between the two other branches, but his views in this respect were 
rejected by the majority of the Court that felt the case should be 
decided. 

***/ We know of no case holding that the Courts must relinquish 
their traditional role as the arbiter of claims of privilege where 
there is an assertion of executive privilege against the Congress. 


¥¥**/ The application of the balancing test in the present case 
is simplified because the Court now presumably has access to much 
of the material sought by the two subpenas here involved since 
this material has been turned over to the grand jury in response 
to its subpena or voluntarily. (The statements in the Response 
at pp. 10, 44 that all evidence herein sought has been turned 
over voluntarily to" the grand jury are, of course, counterfactual . 
It is' significant that, in regards to the "Watergate" material 
in four conversations we have subpenaed, the President raised no 
"particularized claim" of privilege in the Special Prosecutor's 
case after the Court of Appeals entered its order rejecting the 
President's broad assertion of an unreviewable executive privilege 
Considering the Committee's need for this material, elsewhere 
detailed, the application of the balancing test to this material 
will thus be a simple exercise. 
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Defendant suggests (p. 15) that this case is not Justiciable 

because it involves a clash of power between two branches of 

government. But such a claim is decimated by reference to the \ 

Court of Appeals' decision in Nixon v, Sirica (p. 26) where the 

Court said that the fact that there is a conflict between 

coordinate branches of government 

11 . . . does not make the task of resolving the conflicting 
claims any less judicial in nature. Throughout our 
history, there have frequently been conflicts between 
independent organs of the federal government, as well 
as between the state and federal governments. When 
such conflicts arise in justiciable cases, our 
constitutional system provides a means for resolving 
them — one Supreme Court. To leave the proper scope, 
and application of Executive privilege to the 
President's sole discretiona would represent a 
mixing, rather than a separation, of Executive and 
Judicial functions. A breach in the separation of 
powers must be explicitly authorized by the Consti- 
tution, or be shown necessary to the harmonious 
operation of 'workable government. ' Neither condition 
is met here." 

We have previously cited numerous cases where the Courts have 
resolved controversies between coordinate branches of government. 
(See, e.g.. Plaintiffs' Memorandum On Remand, p. 14) . We add to 
that list this Court's recent decision in N ader v. Bork (C.A. 

No. 1954-73, November 11 , 1973). 

This case, therefore, is justiciable. It is, in fact, just 
the type of controversy that should be resolved by the ameliorat- 
ing "neutral authority" of the judiciary ( United States v. 

Brewster , supra , at 523) under its "responsibility ... to act as the 
ultimate interpreter of the Constitution." (Pow ell v. McCormack , 
supra , at 5^9). Although this case is unique, it does not ask the 
Court to perform tasks foreign to it for which it has no standards, 
for the Courts in other contexts are accustomed to ruling on 
claims of executive privilege and deciding the validity of Con- 
gressional demands for evidence (e.g., in contempt cases). 

What defendant has essentially done in his brief is to replay 
his old arguments respecting an unreviewable executive privilege 
that were unsuccessful in Ni xon v. Sirica . They should be 
likewise unavailing here. 

*7 The "Court, of course, is only being asked to rule on the valid- 
ity of the two subpenas issued on July 23, 1973. The most recent 
subpenas served by the Committee are not in issue here and may 
never be the subject of litigation. If litigation does result, it 
will involve only a limited number of the items sought by those 
subpenas. We have previously dealt with defendant's claim that the 
second subpena served on him on July 23, 1973, was overbroad and 
Will not repeat our refutation of that assertion here. See 
^Supplementary Memorandum p. 13, fn. */. 
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II. Plaintiffs Have Not Exceeded Their Legislative Authority 

w Defendant 1 s assertions that plaintiffs have gone beyond 

\ 

constitutional restrictions on their legislative authority are 
not totally clear. In his Amended Answer, par. he "denies 
that plaintiffs are entitled to investigate criminal conduct." 

But in his Response (p. l8), he seems to assert that it is 
permissible "to identify" illegal conduct, but improper to 
explore its extent. Either contention is erroneous. 

It is conclusively established that Congress may investigate 
criminal conduct. See McGrain v. Daugherty , 273 U.S. 135 (1927)*/ 
Sinclair v. United States, 279 U.S. 263 (1929) and the other 
cases cited at p. 6, our Supplementary Memorandum. We know of 
no case holding that a Congressional investigation Into criminal 
conduct must cease once the conduct has been merely "identified," 
and we are confident there is none because such a ruling would 
debilitate Congressional investigations. It is significant 
that S. Res. 60 instructs the Committee "to conduct an investi- 
gation and study of the extent . . . to which illegal, improper, 
or unethical activities" occurred in the 1972 presidential 
campaign a™* election, (emphasis added) 

In following this mandate, the Committee fulfills two vital 
legislative purposes. The first is the law-making function. 
Although the Committee as a whole has not yet considered or 
expressed itself on legislative recommendations, there are 
certain possible recommendations that may turn on the deter- 
mination whether the President or his closest associates were 
involved in criminal conduct in the 1972 campaign. In such 
circumstances, it is possible that the Committee might consider 
a recommendation to limit presidential tenure to one term with 
restrictions on the President’s participation in the campaign to 
choose his successor, or might proffer a drastic campaign 

finance bill severely curtailing the contribution of private 

/ 

monies. It is possible that the Committee might consider sug- 
gesting the establishment of a permanent special prosecutor, 

*/ In McGrain this~~court sustained a Congressional investigation 
upon the determination that the administration of the Justice 
Department was a proper subject for legislation. It did not 
consider it necessary to engage in a minute examination of the 
evidence sought by the subpena in question, which had been 
issued to the Attorney General's brother, to ascertain whether 
obtaining this evidence was critical for the enactment of 
legislation. 
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immune frum presidential removal* to prosecute election- related 
offenses. This special prosecutor might* hy legislation* he 
given automatic access to all campaign and executive materials 
relating tb the campaign. The General Accounting Office might 
also he provided similar access to such materials- for auditing 
purposes. Or the Committee might undertake a review of certain 
federal criminal laws such as those concerning obstruction of 
justice and misprison of felony to ascertain whether they are 
adequate to deal with campaign conduct hy executive officials.^/ 

We could expand on these examples hut perceive no need to do 
so. For the point is that* in the words o f McGrain (p. 177 ) 3 
presidential elections are "/~'p_7lainly /“a subject_7 on which 
legislation could he had and would be materially aided hy the 
information which the investigation was calculated to elicit* " 
i.e., information respecting the possible participation in 
illegal acts hy the President and his closest associates. **/ 

The second legislative purpose the Committee is seeking to 
fulfill is its informing function. The Supreme Court has called 
the informing function "indispensable*" and observed that it 
"should he preferred even to" Congress' law-making function. 

See Watkins v. United States , 354 U.S. 178* 200* n. 33 (1957); 
United States v, Rumely . 345 U.S. 4l, 43 (1953). **♦/ Defendant's 
37 It is* of course* obvious that the other two major bodies 
investigating "Watergate" — the grand jury and the House 
Judiciary Committee — have no similar law-making mission. 

**/ This case is thus clearly distinguishable from Kilboum v. 
THorapson, 103 U.S. 168 (l880) where the Court* for lack of proper 
legislative purpose* condemned an investigation into a private 
real estate pool* because here we have a subject under study 
concerning which legislation can and may result. The President, 
in fact* concedes (p. 24) that presidential campaigns are valid 
subjects for legislation. 

Defendant makes much of our assertion that we desire to 
determine if perjury was committed before the Committee* suggest- 
ing that this is evidence that we are conducting a criminal trial 
See Response* pp. 20* 52. Two points need be made to this. First 
a legislative committee not concerned about the integrity of its 
own procedures would* at best, be foolish. Second, we hardly lay 
much stress on this point* dealing with it in a footnote in 
Plaintiffs' Memorandum On Remand* p. 22* and defendant's heavy 
focus on it demonstrates the paucity of his argument that the 
Committee proceeds without valid legislative purpose. 

***/ The informing function is most valuable when used to reveal 
governmental corruption. In fact, Watkins indicates that Congress 
can hold hearings to reveal government wrongdoing even if it has 
no immediate legislative intendment --which the Committee* of 
course, does have. As the Court there said: "The public is* of 
course, entitled to be informed concerning the workings of its 
government." In ruling that "private" affairs could not be 
exposed "for the sake of exposure," the Court specifically 
indicated that it was* in that opinion, "not concerned with the 
power of the Congress to inquire into and pu blicize corruption* 
maladministration or inefficiency in . . . Government." See 
354 U.S. at 200. (emph sis added; 
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acknowledgement of the informing function is grudging and he 
claims that the Committee "has r\ot been unduly frustrated in 
carrying out" this responsibility (p. 25). But it is just 
because defendant has not voluntarily provided the Committee 
with the best evidence available in order for it to fulfill its 
legislative missions that the Committee has been forced to subpena 
and sue the President.V' 

Perhaps the most startling aspect of defendant's brief is 
that he totally ignores S. Res. 194. This resolution specifically 
states that it is the sense of the Senate that the Committee, in 
seeking the materials here involved, is acting with valid legis- 
lative purposes. Arguably, the full Congress is of that view 
else it would not have passed a statute giving jurisdiction for 
a suit to obtain this information. These Congressional deter- 
minations are entitled to great weight. See Plaintiffs' Memo- 
randum on Remand, pp. 6-11. In light of these enactments and 
the discussion above regarding the Committee's law-making and 
informing functions, it is nigh impossible for the President to 
surmount the well-recognized presumption that a legislative 
committee is acting with valid legislative purposes. **/ The 
Court should conclude that the Committee acts within its consti- 
tutional legislative authority. 


37 It is possible that evidence submitted to the Special Prose- 
cutor will never become public. The Special Prosecutor has 
recently speculated that all Watergate- related cases may be 
resolved by guilty pleas, a result that might seal material 
obtained by him from public scrutiny. See Washington Post p. A6, 
Col. 3-4, January 19, 1974. 

**/ See, e.g., McGrain v. Daugherty, supra , at 178; Watkins v. 
United States, supra, at 200; Barenblatt v. United States, 360 
U.S. 109, 133 (T555T. 
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III. The Evidence Sought By The Committee May Not Be Suppressed 
Defendant's defense on the merits is written almost as if 

i 

Mixon v. Sirica had never been decided. After contending 
(pp. 26-7) that our reliance on that case is misplaced because 
it concerned a grand Jury subpena, the case is not significantly 
dealt with again. The balancing test promulgated in that case 
for determining whether a claim of executive privilege will be 
allowed is not even mentioned. Instead, defendant treats the 
Court to a generalized, largely irrelevant, and partially inac- 
curate discussion of the need for an executive privilege and the 
supposed history of its application. y 

Mixon v. Sirica establishes the balancing test as the 
standard for resolution of all claims of executive privilege 
regardless against whom they ‘are asserted. (See p. 28). We 
perceive no intimation in the language of that opinion that a 
different standard is applicable where a grand Jury subpena is 
not involved) to the contrary, the opinion relies heavily on 
non-grand Jury cases such as Committee For Muclear Responsibility 
v. Seaborg . supra . It is, however, not surprising that defendant 
attempts to avoid the balancing test for under it his claim of 
privilege is ill-fated. 

Compelling factors weigh for disclosure of the materials 
here sought. The Committee has urgent need for the materials 


y T?his discussion is largely irrelevant because there is no real 
dispute here that executive confidentiality, in many circumstances 
should be protected. It is inaccurate in several respects. As 
the Historical Appendix to our initial Memorandum shows. Presi- 
dents have often given Congress information requested by It, 
particularly where executive wrongdoing was under investigation. 
While they have also often refused to deliver information, there 
is no uniform usage or practice that would ted to establish a 
Constitutional principle of absolute executive privilege. (See 
Response, pp. 3^-5) . Moreover, It is simply not true that our 
Historical Appendix relies solely on Prof. Berger as defendant 
asserts (p. 29), as a cursory review of that document will 
establish. It is also not correct, as the quote at p. A suggests, 
that no heads of executive departments have ever responded to 
Congressional subpenas. See, e.g., our Supplementary Memorandum, 
p. 10, fn. ***/ . 
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subpenaed to fulfill Its law-making and informing functions. 

A unanimous Senate has stated in S. Res. 194 that the material 
subpenaed is "vital" to enable the Committee to fulfill! its 
valid legislative obligations **/ and it is arguable that the 
full Congress, by passage of P.L. 93-190 which aids the Committee 
in achieving the materials subpenaed, is also of that view. The 
President, himself, has acknowledged the importance of the materia L 
subpenaed by permitting voluminous testimony on the same subject 
matters . 

There are, however, no significant factors that weigh in favor 


|bf suppression. While there is a general need to preserve presiden 
fcial confidentiality as to official duties, no privilege is allowable 
to shield possible criminal conduct by the President. ***/ The same 
p.s true respecting the possible criminality of his associates. 

This is not a case where evidence is sought "to investigate 
imagined 1 executive wrongioing ' See Response p. 44 (emphasis 


added). As we have heretofore asserted, and defendant's counsel 

y Judge Kackinnon, In his opinion in Nixon v. Sirica, observed 

(P. 15): 

Y~A_7 congressional subpoena issued for the pur- 
pose of obtaining facts upon which to legislate 
carries at least as much weight as a judicial 
subpoena issued for the purpose of obtaining 
evidence of criminal offenses. The only dif- 
ferences between these two types of subpoenas 
occur in the subject matter to which the subpoena 
power may be directed. Congressional subpoenas 
seek information in aid of the power to legislate 
for the; entire nation while judicial subpoenas 
seek information in aid of the power to adjudicate 
controversies between Individual litigants in a 
single civil or criminal case. A Grand jury 
subpoena seeks facts to determine whether there 
is probable cause that a criminal law has been 
violated by a few people in a particular instance. 

A congressional subpoena seeks faets which become 
the basis for legislation that directly affects 
over 200 million people. Thus, both congressional 
and judicial subpoenas serve vital interests, and 
one interest is no more vital than the other." 


**/ This official declaration by the unanimous Senate outweighs 
the random remarks by Senators Inouye and Gurney, both of whom 
introduced the Resolution (see Response p. 19).. Senator _ Inouye 1 s; 


statement was that the Committee could write an "adequate" report 
if the materials subpenaed were not produced. The Committee, 
however, desires to present a report of exceptionally high 
standard containing solid legislative recommendations . The nation| 


deserves no less in the critical area of election reform. 
***/ Defendant concedes this point of law. See Plaintiffs' 
Memorandum On Remand, p. 25. 
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not denied, the evidence before the Committee presents a prima 
facie case that the President himself has been Involved in 
criminal conduct. See Plaintiffs* Reply Memorandum In Support 
Of Motion For Summary Judgment, p. 19. There is also, for 
example, a prima facie case that Haldeman, Ehrlichman and 
Mitchell, three of the President's closest advisors, committed 
crimes. And John Dean, whose conversations with the President 
are the subject of certain tape recordings here sought, has 
already pleaded guilty to a conspiracy to obstruct justice. In 
such circumstances, executive privilege cannot be invoiced to 
suppress information bearing on possible criminality, 

Moreover, by permitting testimony and the revelation of 
evidence respecting the subject matters of certain materials 
under subpena, the President has severely diminished any sup- 
posed public interest in keeping this material conf idential . 

See Nixon v. Sirica, pp. 31-2. As the Court of Appeals said 
respecting the tapes under subpena: " The simple fact is that the 

conversations are no longer confidential ." (emphasis added) This 
statement is all the more trenchant today regarding the materials r 
turned over to the grand jury. **/ It is also significant that, 
as to some such materials — including the "Watergate" portions of 
four conversations subpenaed by this Committee — the defendant 
raised no "particularized claim" of privilege after his broad 


ow 


y Because of the nature of the subject matter under investi- 
gation, it is unconvincing for defendant to contend that 
"/~t ynls case concerns the ability of the President to enjoy 
confidentiality in carrying out his official duties" (p. 40) . 

It is also difficult to accept the statement (p. 51) that 
"Z~w_ 7 hat is really at stake is the ability of constitutional 
officers of government to perform their duties under conditions 
that will make it possible for them to function to the best 
of their ability." A decision for plaintiffs in this case would 
in no way hinder the future legitimate exercise of official 
duties by executive personnel. 

**/ Defendant, in his brief to the Court of Appeals in Nixon v. 
Sirica, recognized at p. 63 that when these materials were 
released to the grand jury "all confidentiality would be ended." 
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claim ot -nsolute, unreviewable privilege was rejected.;*/ 
Finally, there is no public interest in allowing the 
President to toy with the Committee and the public by revealing 
what information he desires, While be withholds the best evidence. 
His claim of cooperation at pp. 25-6 should not obscure the fact 
that he intends to leave the Committee plagued by the contradic- 
tions that remain after the testimony before it by his present 
and former aides. This action is contrary to our fundamental 
notions of fairness and, if allowed to succeed, can only result 
in a distorted version of the facts. 

Conclusion 


Plaintiffs' motion for summary judgment should be granted. 


’Sherman Cohn 
: Eugene Gressman 
Jerome A. Barron 
Washington, D.C. 

Of Counsel 

Arthur S. Miller 
Chief Consultant to 

the Select Committee 
Of Counsel 


Respectfully submitte 


atuel Dash l 

ief Counsel 


■ "Chief Counsel 


Fred D. Thompson 
Minority Counsel 

Rufus Edmisten 
Deputy Counsel 

James Hamilton 
Assistant Chief Counsel 

Richard Stewart 
Special Counsel 

Ronald D. Rotunda 
Assistant Counsel 

Donald S. Burris 
Assistant Counsel 

United States Senate 
Washington, D.C. 20510 
Telephone Number 225-0531 

Attorneys for Plaintiffs 


f/ Defendant does not deal in his brief with our arguments 
respecting his diminished interest in maintaining the confi- 
dentiality of the materials under subpena except in a footnote 
on p. 30 where he employs his shopworn arguments based on United 
States v. Reynolds, 3*+5 U.S. 1 (1953) and the views of Prof. 
Alexander Bickel. His position in this regard, however, has been 
thoroughly discredited by the Court of Appeals decision in Nixon 
v. Sirica. 


/ 
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CERTIFICATE OF SERVICE 

I, James Hamilton, do hereby certify that on January 21, 
1974, I served copies of the attached Reply To Defendant's 
Response To Plaintiffs' Memorandum On Remand upon defendant 
President by having said copies hand-delivered to the offices 
of his counsel in the Executive Office Building, Pennsylvania 
Avenue, Washington, D.C. 


Assistant Chief Counsel 
United States Senate 
Washington, D.C. 20510 

Attorney for Plaintiffs 
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IN THE UNITED STATES DISTRICT COURT 
' FOR THE DISTRICT OF COLUMBIA 

I 


SENATE SELECT COMMITTEE ON ) 

PRESIDENTIAL CAMPAIGN ACTIVITIES, ) 

SUING IN ITS OWN NAME AND IN THE ) 

NAME OF THE UNITED STATES, ET AL. , ) 

) 

Plaintiffs , ) 

) 

v. i ) Civil Action No. 1593-73 

) 

RICHARD M. NIXON, INDIVIDUALLY AND ) 

AS PRESIDENT OF THE UNITED STATES, ) 

• • ) 

Defendant. ) 


ORDER 

On consideration of the President's objections to 


the attached subpoena duces tecum issued by the Senate Select 


Committee on July 23, 1973, the Court has concluded that the 
demand therein for all conceivable types of documents, recordings 
and photographs relating directly or indirectly to the activities, 
participation, responsibilities or involvement of 25 named 
individuals in any allegedly criminal acts relating to the 1972 
Presidential campaign is too vague and conclusory to permit a 
meaningful response, overlooks the restraints of specificity 
and reasonableness which derive from the Fourth Amendment and 
is wholly inappropriate given the stringent requirements 
applicable where a claim of executive privilege has been raised. 
Nixon v. Sirica . Nos. 73-1962, 73-1967, 73-1989, at 28-33 
(D.C. Cir. Oct. 12, 1973). See also McPhaul v. United States . 

364 U.S. 372, 382-83 (1960); Oklahoma Press Publishing Co . v. 
Walling . 327 U.S. 186, 208-09 (1946); See v. City of Seattle . 

387 U.S. 541, 544 (1967); In re Grand Jury Subpoena Duces Tecum . 
203 F. Supp. 575, 577-79 (S.D.N.Y. 1961), and cases cited therein. 
The subpoena is accordingly quashed and the Committee's pray" r 
for its enforcement denied. 

SO ORDERED. 

January 25. 1974. 
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UNITED STATES OF AMERICA 
CONGRESS OF THE UNITED STATEsJSJI iuietd 
SUBPOENA DUCES TECUM AUG 91973 

UAMESF,DAVEY, Clerk 

To; President Richard M. Nixon, The White House, Washington, D. C, 

Pursuant to lawful authority, YOU ARE HEREBY COMMANDED 
to make available to the SENATE SELECT COMMITTEE ON 
PRESIDENTIAL CAMPAIGN ACTIVITIES of the Senate of the United 
States, on Thursday, July 26, 1973, at 10:00 o’clock 'a. m. , at their 
committee room, 318, Old Senate Office Building, the following: 

Any and all records, or 'copies of records including but not 

I 

limited to, documents, logs, records, memoranda, correspondence, 
news summaries, datebooks, notebooks, photography, recordings or 
other materials relating directly or Indirectly to the attached list of 

♦ v ’ V " ■ 

individuals and to their activities, participation, responsibilities or 
involvement in any alleged criminal acts related to the Presidential 
election of 1972 which the Committee is authorized to investigate pursuant 
to Senate Resolution 60 including but not limited to, the break-ins of the 
Democratic National Committee offices on or about May 27, 1972 and on 
or about June 17, 1972, the surveillance, electronic or otherwise of said 
offices, and efforts made to conceal information or to grant executive 
clemency, pardons or immunity and payments made to the defendants 

• i 

and/or their attorneys relating to the above stated matters, . 
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Hereof fail not, as you will answer your default under the 
f ■ _ 

pains and penalties in such cases made and provided. 

t ° '&u~Fu 6 l , JFrJ m / ste d j If -A AM h hjt/ yjui 

to serve and return. 


Given under my hand, by order of the 
committee, this 23rd day of July, in 
the year of our Lord one thousand nine 
hundred and seventy-three 


f 



Chairman, Senate Select Conrfmlttee on 
Presidential Campaign Activites. 




1188 


Buchanan, Patrick JV 
Butterfield, Alexander P*- 

3 

Campbell, John 

Caulfield, Jack 

Chapin, Dwight * - 

Colson, Charles 

Dean, John , , 

Ehrlichman, John 

Fielding, Fred 

Haldeman, H;- Robert 

Higby, Larry 

Howard, Richard 

Hunt, E .' 1 Howard 

Kehrli, Bruce 

Krogh, Egil • j 

EaRue, Frederick 

Liddy, G^ Gordon 

Magruder, Jeb. Stuart 
* • 
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Xitchell, John 
Moore, Richard A; 
Shumway, DeVan 
Strachan, Gordon 
Timmons, William 
Young, David. 
Ziegler, Ron 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


SENATE SELECT COMMITTEE ON ) 

PRESIDENTIAL CAMPAIGN ACTIVITIES, ) 

SUING IN ITS OWN NAME AND IN THE ) 

NAME OF THE UNITED STATES, ET AL., ) 

) 

Plaintiffs, ) 

) 

! 

RICHARD M. NIXON, INDIVIDUALLY ) 

AND AS PRESIDENT OF THE UNITED STATES, ) 

i ' > 

Defendant. ) 


Civil Action No. 1593-73 


ORDER 


The Court, upon consideration of the briefs, pleadings \ 
and other papers filed with regard to the attached subpoena duces 
tecum issued by the Senate Select Committee on Presidential 
Campaign Activities for the production of five specifically 
designated tape recordings of presidential conversations, finds 
that the President's claim of executive privilege, set forth 
generally in three letters to the Chairman of the Select Committee 
dated July 6, 23 and 25, 1973, is too general and not sufficiently 
contemporaneous to enable the Court to determine the effect of 
that claim under the doctrine of Nixon v. Sirica . Nos. 73-1962, 
73-1967, 73-1989, at 28-33 (D.C. Cir. Oct. 12, 1973), decided 
subsequent to the letters and initial proceedings in this case. 
Accordingly, the Court respectfully requests that the President 
submit, through counsel, on or before February 6, 1974, a 
particularized statement addressed to specific portions of the 
subpoenaed tape recordings indicating whether he still wishes 
to invoke executive privilege as to these tapes and, wi* ' regard 
to those portions as to which the privilege is still asserted, 
if any, the factual ground or grounds for his determination that 
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disclosure to the Select Committee would not be in the public 
interest. This statement must be signed by the President, 
for only he can invoke the privilege at issue, United States 
v. Burr , 25 Fed. Cas. 187 (Case No. 14,694), 192 (1807), and 
will be made part of the public record in this case. If the 
President so desires, the Court will also review, in camera 
and ex parte, transcripts of any tape recordings referred to 
in the President's statement and will take them into 
consideration in determining the sufficiency of the privilege 
claimed, provided that such transcripts are submitted with 
the requested statement. 

SO ORDERED. 




UNITED STATES DISTRICT JUDGE 


January 25, 1974. 
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Exhibit C 

' UNITED STATES OF AMERICA 2‘393“73 

CONGRESS OF THE UNITED STATES 

1 FCCLFE'D 

SUBPOENA DUCES TECUM " 

AUG 91973 
1/AMES F« DAVEYj ClerK 

To: President Richard M. Nixon, The Whits House, Washington, D. C. " “ 

Pur s uant to lawful authority, YOU ARE HEREBY COMMANDED % 

to make available to the SENATE SELECT COMMITTEE ON 

PRESIDENTIAL CAMPAIGN ACTIVITIES of the Senate of the United 

States, on Thursday, July 26, 1973, at 10:00 o'clock a. m. , at their 

> \ 

committee room, 318, Old Senate Office Building, the following: 

Any and all original electronic tapes and recorded telephone 
messages of the below listed conversations or oral communications, 
telephonic or personal, between President Nixori and John Wesley 
Dean ,111, discussing alleged criminal acts occur ing in connection with 
the Presidential election of 1972 which the Committee is authorized to 
investigate pursuant to Senate Resolution 60 including but not limited to 
the break-ins at the Democratic National Committee offices on or about 
May 27, 1972, and on or about June 17, 1972, and any efforts made to 
conceal information or to grant executive clemency, pardons or immunity 
and payments made to the defendants and/or their attorneys relating to the 

above incidents at the dates and times of the attached list of conversations: 

*’ < . 1 

. • 
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September 15, 1972 ' (personal) 5:27 p. m, to 6:17 p. m. 

./’"February 28, 1973 (personal) 9:12 a; m. to 10:23 a. m. 

March 13, 1973 (personal) 12:42 p. m, to2:00p;m. 

March 21, 1973 ' (personal) 10:12 a, m. to 11:55 a, m. 

: and 5:20 p. m. to 6:01 p. m. 


Hereof fail not, as you will answer your default under the 
pains and penalties in such cases made and provided. 


to serve and return. 


L ■ £r~r/ /-yi / .<, ~h <S rO V 1'. i t~ 


Given under my hand, by order of the 
.committee, this 23rd day of July, in the 
year of our Lord one thousand nine hundred 
and seventy-three,- 


Chairman, Senate Select Committee on 
Presidential Campaign Activiths 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


SENATE SELECT COMMITTEE ON 
PRESIDENTIAL CAMPAIGN ACTIVITIES, 

SUING IN ITS OWN NAME AND IN THE 
NAME OF THE UNITED STATES, ET AL. , 

Plaintiffs, 

v. 

I 

RICHARD M. NIXON, INDIVIDUALLY AND 
AS PRESIDENT OF THE UNITED STATES, 

Defendant. 

ORDER 

The Court respectfully requests the Watergate 
Special Prosecutor to file with the Court and serve upon 
all parties, by February 6, 1974, a statement concerning the 
effect, if any, that compliance with the attached subpoena 
issued by the Senate Select Committee on Presidential 
Campaign Activities would, in his opinion, be likely to 
have upon pending criminal cases or imminent indictments 
under his supervision. 

SO ORDERED. 

UNITED STATES DISTRICT JUDGE 


January 25, 1974. 


) 

) 

) 

) 

) 

) 

) 

) Civil Action No. 1593-75 
) 

) 

) 

.) 

) 
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Exhibit C 


UNITED STATES OF AMERICA 
CONGRESS OF THE UNITED STA 

- f 

SUBPOENA DUCES TECUM 


1593-73 


TES 


ErrciEm 


AUG 91973 

/ 


UAMES F. DAVEY, Clerk 

T o : President Richard M. Nixon, The White House, Washington, D. C. 


Pursuant to lawful authority, YOU ARE HEREBY COMMANDED \ 

to make available to the SENATE SELECT COMMITTEE ON 
PRESIDENTIAL CAMPAIGN ACTIVITIES of the Senate of the United 
States, on Thursday, July 26, 1973, at 10:00 o'clock a, m. , at their 
committee room, 318, Old Senate Office Building, the following: 

Any and all original electronic tapes and recorded telephone 
messages of the below listed conversations or oral communications, 
telephonic or personal, between President Nixon and John Wesley 
Dean fU, discussing alleged criminal acts occuring in connection with 
the Presidential election of 1972 which the Committee is authorized to 
investigate pursuant to Senate Resolution 60 including but not limited to 
the break-ins at the Democratic National Committee offices on or about 
May 27, 1972, and on or about June 17, 1972, and any efforts made to 
conceal information or to grant executive clemency, pardons or immunity 
and payments made to the defendants and/or their attorneys relating to the 
above incidents at the dates and times of the attached list of conversations: 
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September 15, 1972 (personal) 5:27 p.m. to 6:17 p.m. 

^^February- 28, 1973 (personal) 9:12 a; m. to 10:23 a. m. 

March 13, 1973 (personal) 12:42 p.m. to 2:00 p.m. 

• j , 

March 21, ' 1973 ■ ■ (personal) 10:12 a. m. to 11:55 a. m. 

I and 5:20 p^m. to 6:01 p.m. 


Hereof fail not, as you will answer your default under the 
pains and penalties in such cases made and provided. 

to BrfLs L w <-/-<? rJ 


to serve and return. 


. Given under my hand, by order of the 
.committee, this 23rd day of July, in the 
year of our Lord one thousand nine hundred 
and seventy -three.- 


Chairman, Senate Select Committee on 
Presidential Campaign Activities 
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


SENATE SELECT COMMITTEE ON ) 

PRESIDENTIAL CAMPAIGN ) 

ACTIVITIES, SUING IN ITS ) 

OWN NAME AND IN THE NAME OF ) 

THE UNITED STATES, et al., ) 

) 

Plaintiffs, ) 

) 

) 

v. ) Civil Action No. 1593-73 

) 

) 

RICHARD M. NIXON, INDIVIDU- ) 

ALLY AND AS PRESIDENT OF THE) 

UNITED STATES , ) 

) 

Defendant . ) 


MEMORANDUM OF THE SPECIAL PROSECUTOR 


The Special Prosecutor submits this memorandum pursuant 
to the order of the Court on January 25, 1974, requesting 
that the Special Prosecutor file with the Court and serve 
upon the parties "a statement concerning the effect, if any, 
that compliance with the [subpoena of the Senate Select Com- 
mittee on Presidential Campaign Activities for five record- 
ings of Presidential conversations] would, in his opinion, 
be likely to have upon pending criminal cases or imminent 
indictments under his supervision." 


BACKGROUND 


The grand jury empanelled in the District of Columbia 
on June 5, 1972, has been investigating the so-called Water- 
gate break-in and cover-up for more than nineteen months. 
This investigation already has resulted in pleas of guilty 
by three persons — John W. Dean III, Frederick LaRue and 
Jeb Stuart Magruder — to one-count informations charging a 
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conspiracy to obstruct justice and defraud the United States 
in violation of 18 U.S.C. 371. A fourth person — Herbert 
Porter - — has pleaded guilty to making false statements to 
the Federal Bureau of Investigation in connection with the 
Watergate investigation, in violation of 18 U.S.C. 1001. And 
a fifth — Dwight Chapin — is now awaiting trial in this 
Court on four counts of making false statements to the June 
1972 Grand Jury, in violation of 18 U.S.C. 1623. 

The Special Prosecutor expects that the June 1972 Grand 
Jury will complete its investigation and return any indict- 
ments prior to March 1974. Based upon the public testimony 
of those individuals who have pleaded guilty, as well as 
other testimony before the Senate Select Committee on Presi- 
dential Campaign Activities, it is only reasonable to assume, 
as the Court implicitly recognizes in its Order, that indict- 

y 

ments in fact will be forthcoming. 

In this regard, we should advise the Court that four of 
the recordings subject to the Senate Select Committee sub- 
poena have been played before the grand jury. The grand jury 
received these recordings pursuant to its own subpoena duces 
tecum enforced by Chief Judge Sirica in an order upheld by 
the Court of Appeals. Nixon v. Sirica , No. 73-1962 (D.C. 

Cir. October 12, 1973). These recordings will be important 


y The Special Prosecutor, who is charged with investi- 
gating "allegations involving the President, members of the 
White House staff, or Presidential appointees" (Order of the 
Attorney General No. 551-73; November 2, 1973), also has been 
presenting evidence to the grand juries empanelled on August 
13, 1973, and January 7, 1974. In addition to the indictment 
of Egil Krogh, Jr., for false statements (subsequently dis- 
missed when Mr. Krogh pleaded guilty to a civil rights con- 
spiracy) and the indictment of Dwight Chapin mentioned above, 
it is expected that these grand juries also will return in- 
dictments in the near future. 

- 2 - 
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and material evidence at any future trials resulting from 
the grand jury's investigations, a factor that must be taken 
into account in assessing the effect of compliance with the 
Senate Select Committee subpoena. 

STATEMENT 

The Supreme Court has described the right to a fair 
trial as "the most fundamental of all freedoms" which "must 
be maintained at all costs." Estes v. Texas , 381 U.S. 532, 
540 (1965). The Special Prosecutor, consistent with his 
obligation to ensure the integrity of the criminal process 
and afford all defendants a fair trial, repeatedly has sought 
to prevent or minimize improper, unwarranted or inflammatory 

y 

pre-trial publicity. It is thus incumbent on the Special 
Prosecutor to inform the Court that, in his judgment, com- 
pliance with the Senate Select Committee subpoena and subse- 
quent airing of the recordings during hearings of the Commit- 
tee^ would increase the risk that those indicted could contend 


2/ For example, when the Senate Select Committee sought 
to immunize witnesses Dean and Magruder to obtain their testi- 
mony, the Special Prosecutor asked the Court to impose con- 
ditions on the grant of immunity, suggesting that the Court 
might require the exclusion of the broadcast media when the 
witnesses testified or might require that the witnesses testify 
in executive session. See "Memorandum on Behalf of the Special 
Prosecutor on Application for Orders Conferring Immunity" , 
Application of United States Senate Select Committee on Presi- 
dential Campaign Activities , 361 F. Supp. 1270 (D.D.C. 1373) . 
Similarly, the Special Prosecutor opposed the request of the 
Democratic National Committee for access to grand jury mate- 
rials and investigatory files in connection with its civil 
action arising out of the Watergate break-in, and suggested 
the sealing of any depositions taken of key Watergate figures. 
See "Response of the United States to the Motion of Plaintiffs 
for the Production and Inspection of Grand Jury Minutes and for 
the Production and Inspection of Documents and for Leave to 
Depose Persons in Prison", Democratic National Committee v. 
McCord , Civ. No. 1233-72 (D.D.C.) . 

In addition, the Special Prosecutor has asked that the 
Senate Select Committee defer filing any fact-finding report 
until after the pertinent indictments and trials. 
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with more force than presently available that widespread pre- 
trial publicity prevents the Government from empanelling an 
unbiased jury for the trial of the offenses charged, particu- 
larly if compliance comes while the defendants are actually 
3/ 

under indictment. See, e. 2.. , Delaney v. United States , 199 
F.2d 107 (1st Cir. 1952). 

But the existence of pre-trial publicity, even wide- 
spread publicity, does not support, ipso facto , a claim of 
prejudicial publicity or require the trial court to take 
remedial action such as granting a continuance or change of 
venue. The courts "are not concerned with the fact of pub- 
licity but with the assessment of its nature." Silverthorne 
v. United States . 400 F.2d 627, 631 (9th Cir. 1968), cert, 
denied, 400 U.S. 1022 (1971). At this time it is impossible 
to assess the precise impact of such publicity on forthcoming 
trials, but the following factors should be considered: 

First, the degree of publicity generated if there is 
compliance with the subpoena will depend on how the Senate 
Select Committee uses the recordings. If the Court holds 
that the Senate Select Committee subpoena is valid and en- 
forceable, it might be appropriate for the Court to consider 
imposing reasonable conditions on the use of the recordings 
or securing voluntary assurance that such restraint will be 
observed. The Supreme Court has directed trial courts to 
take all necessary action to "protect their processes from 
prejudicial outside interferences" which pre-trial publicity 

3/ As indicated above, the Special Prosecutor expects 
that indictments will be returned during February. Even if 
this Court enforces the Senate Select Committee's subpoena, 
it can be expected that the Court's order will be stayed 
pending appeals, perhaps through the Supreme Court. Thus it 
appears unrealistic to expect a final order, and compliance 
therewith, prior to the return of indictments. 

- 4 - 
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may inject into criminal proceedings. Sheppard v. Maxwell , 

384 U.S. 333, 363 (1966). Since the Senate Select Committee 
has invoked this Court's jurisdiction to enforce its subpoena, 
the Court may have discretion — subject only to limitations 
of the separation of powers — to protect fundamental consti- 
tutional interests. Cf . Krippendorf v. Hyde , 110 U.S. 276, 

283 (1884) . On the separation of powers issue, see generally 
Doe v. McMillan , 93 S. Ct. 2018 (1973); Powell v. McCormack , 
395 U.S. 486 (1969). But cf. Application of United States 
Senate Select Committee on Presidential Campaign Activities , 
supra . 

Second, any publicity stemming from compliance with the 
subpoenas would add only marginally to previous publicity. 

In addition, the publicity, as all prior publicity, will be 
largely factual. It must be remembered, the issue presented 
to the courts is not whether a prospective juror is ignorant 
of the allegations surrounding a prosecution, or even whether 
he may have some impression about them, but whether "the 
juror can lay aside his impression or opinion and render a 
verdict based on the evidence presented in court." Irvin v. 
Dowd , 366 U.S. 717, 723 (1961). Compare Sheppard v. Maxwell , 
supra ; Rid'eau v. Louisiana , 373 U.S. 723 (1963). 

Third, the material being sought by the Senate Select 
Committee is of a unique kind. The publicity that already 
has been generated about Watergate has involved frequently 
conflicting versions of what was said at particular meetings 
in the White House. Naturally, that dispute has been of 
considerable public interest and concern and all of the 
participants have presented publicly their versions of what 
transpired, either in sworn testimony or in press releases 
or news conferences. As the Court of Appeals has held with 


5 
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respect to the subpoenaed tapes , however , the tapes constitute 
"the best evidence of the conversations available." Nixon v. 
Sirica , supra (slip op. at 32) . See also United States v. 
White , 401 U.S. 745, 753 (1971). 

• We are confident that notwithstanding prior publicity, 
if jurors are selected with the care required by the decisions 
in this Circuit, all defendants will receive a fair and prompt 
trial. Against this background, the Special Prosecutor can 
say no more than that compliance with the subpoena might pro- 
vide prospective defendants with one more discrete incident 
to cite in support of a claim of prejudicial pre-trial pub- 
licity. Accordingly, we take no position on whether the 
Court, if the Senate Select Committee subpoena is otherwise 

enforceable, should consider the danger of prejudicial pre- 

1 / 

trial publicity a decisive factor. 

Finally, if the Court decides to direct compliance with 
the Committee's subpoena, the Special Prosecutor suggests 
that compliance be limited specifically to delivery of copies, 

V 

and not the original recordings. As indicated above, the 


4/ In Nixon v. Sirica , supra , the court of appeals held 
that the President's generalized claim of executive privilege 
is not absolute and "depends on a weighing of the public inter- 
est protected by the privilege against the public interests 
that would be served by disclosure in a particular case" (slip 
op. at 28) . There, the court held that the privilege "must fail 
in the face of the uniquely powerful showing made by the Special 
Prosecutor in this case" (slip op. at 30) . This "uniquely 
powerful showing" was based on the "vital function" of the 
grand jury. Thus, the grand jury's subpoena was enforced be- 
cause of the paramount public interest in the full and fair 
investigation of allegations of criminal misconduct by high 
government officials (slip op. at 31) . Clearly, the effect that 
compliance with another subpoena would have on the integrity of 
this same investigation must be taken into account in determin- 
ing whether the public interest lies in sustaining or overruling 
a claim of privilege in a different context. 

5/ Four of the original recordings, which were subpoenaed 
by the grand jury, are now in the custody of the District Court, 
pursuant to the request of Chief Judge Sirica. The White House 
apparently retains custody of the fifth, the recording of the 
meeting on February 28, 1973, which was not subpoenaed by the 
grand jury. 
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Special Prosecutor intends to introduce these recordings in 
evidence at any future trials and, thus, it is essential to 
maintain, insofar as possible, the authenticity and integrity 
of the original recordings. Delivery of the originals, at a 
minimum, would create evidentiary problems, including proof 
of the chain of custody. Also, since each reel of tape in- 
cludes six hours of recording, far more than those portions 
subject to the subpoena, delivery of the original would neces- 
sitate excising all non-subpoenaed portions from the original. 
This would create obvious evidentiary problems. Exact copies 
of the subpoenaed portions, on the other hand, would satisfy 
fully the needs of the Senate Select Committee. 

The foregoing statement is filed for whatever assistance 
it may furnish to the Court. 

Respectfully submitted. 


Special Prosecutor 



PHILIP A.-LACOVARA 
Counsel to the Special 


Prosecutor 

Jh, 

PETER M. KREINDLER 
Executive Assistant to 
the Special Prosecutor 

Watergate Special Prosecution Force 
1425 K Street, N. W. 

Washington, D. C. 20005 

Attorneys for the United States 

DATED: February 6, 1974 
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CERTIFICATE OF SERVICE 


I, Peter M. Kreindler, certify that a copy of the 
foregoing Memorandum Of The Special Prosecutor was hand 
delivered on this 6th day of February, 1974, to the 
following : 


James D. St. Clair, Esq. 
Special Counsel to the 
President 
The White House 
Washington , D . C . 


Samuel Dash, Esq. 

Chief Counsel 
United States Senate 
Select Committee on Presidential 
Campaign Activities 
Washington, D. C. 






PETER M. KREINDLER 
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THE WHITE HOUSE 

WASHINGTON 


February 6, 1974 


Dear Judge Gesell: 

Re Senate Select Committee et al. v. Nixon 
Civil Action No. 1593-73 

I enclose herewith the President's response to your order of 
January 25, 1974, in the above entitled proceeding. 

I have received a copy of the memorandum of the Special 
Prosecutor in which he states that four of the recordings 
described in the Senate Select Committee subpoena were 
received pursuant to the Special Prosecutor's subpoena. 


I believe your Honor should also be aware that the fifth 
recording was requested of White House Counsel by the 
Special Prosecutor and was furnished him for the purpose 
submitting the same to the Grand Jury. 



|ly yours. 





St. Clair 
Counsel 
President 


Honorable Gerhard Gesell 
United States Courthouse 
Washington, D. C. 20001 


CC: Honorable Leon Jaworski 
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THE WHITE HOUSE 

WASHINGTON 

February 6, 1974 


Dear Judge Gesell: 

I have been advised by Special Counsel to' the 
President of the order issued by you on January 
25, 1974, in which you solicited my personal re- 
sponse with reference to five specified taped 
conversations . 

As indicated in the various briefs, pleadings and 
other papers filed in this proceeding, it is my 
belief that the issue before this Court constitutes 
a non- justiciable political question. 

Nevertheless, out of respect for this Court, but 
without in any way departing from my view that the 
issues presented here are inappropriate for reso- 
lution by the Judicial Branch, I have made a 
determination that the entirety of the five re- 
cordings of Presidential conversations described 
on the subpoena issued by the Senate Select Com- 
mittee on Presidential Campaign Activities contains 
privileged communications, the disclosure of which 
would not be in the national interest. 

I am taking this position for two primary reasons. 
First, the Senate Select Committee has made known 
its intention to make these materials public. Un- 
like the secret use of four out of five of these 
conversations before the grand jury, the publication 
of all of these tapes to the world at large would 
seriously infringe upon the principle of confi- 
dentiality, which is vital to the performance of 
my Constitutional responsibilities as President. 

Second, it is incumbent upon me to be sensitive 
to the possible adverse effects upon ongoing and 
forthcoming criminal proceedings should the con- 
tents of these subpoenaed conversations be made 
public at an inappropriate time. The dangers 
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connected with excessive pre-trial publicity are as 
well-known to this Court as they are to me. Conse- 
quently, my Constitutional mandate to see that the 
laws are faithfully executed requires my prohibiting 
the disclosure of any of these materials at this 
time and in this forum. 


Sincerely 



The Honorable Gerhard A. Gesell 
Judge 

U. S. District Court 
for the District of Columbia 
Washington, D.C. 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


SENATE SELECT COMMITTEE ON PRESIDENTIAL 
CAMPAIGN ACTIVITIES, et al. \ 


Plaintiffs 


RICHARD M. NIXON, individually and as 
President of the United States 

Defendant 


Civil Action 


PLAINTIFFS' OBSERVATIONS ON 1 


FHiED 

FEB ’ 7 1374 


JAMES F. DAVEY 

THE— 

CLERK 


PRESIDENT'S LETTER AND THE 
SPECIAL PROSECUTOR'S MEMORANDUM 


The President ' s" Letter 


In its order of January 25, 197*1, the Court, being of 
the view that the President's claim of executive privilege was 
"too general", respectfully requested the President to "submit 
. . . a particularized statement addressed to specific portions 
of the subpoenaed tape recordings indicating . . . with regard 
to those portions as to which the privilege is still asserted, 

. . . the factual ground or grounds for his determination that . 
disclosure to the Select Committee could not be in the public 
interest". The President has failed to present the "particu- 
larized statement" called for by that order. Instead, he relies 
primarily on the generalized claim that disclosure of the 
five conversations under subpena would not be in the national 
interest . 


To support this generalized claim the President makes 
two points, neither of which is persuasive. First, he says 
that "publication of all these tapes to the world at large 
would seriously infringe upon the principle of confidentiality, 
which is vital to the performance of my Constitutional 
responsibilities as President". This statement hardly 
qualifies as a "particularized statement" as to why disclosure 
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is not in the public interest and, in any event, is highly 
suspect because the President has already allowed his present 
and former aides to breach repeatedly the supposed confi- 
dentiality of these conversations. The President, himself, 
has publicly commented on the contents of certain of these 
conversations and, just recently, has allowed his aides to 
show purported transcripts of certain conversations under 
subpena to Senator Scott who apparently was free to comment 
publicly on their contents, as he in fact has done.£/ 

Thus, the import of the President's assertion is that it is 
in the "national interest" to withhold the best evidence while 
he permits inferior accounts of the contents of the tapes to 
emerge. We quarrel with this concept of the "national interest" 
and instead submit that informing the public of the contents 
of the tapes is in the public interest for the people have a 
right to know if their government has been corrupted. * V 

Secondly, the President puts forth his concern as to 
the "dangers" of excessive pretrial publicity as a reason 
for asserting executive privilege. There is, of course, some v, 
question whether this concern presents a valid ground for 
invoking executive privilege since "/~t7his privilege /is 7 
intended to protect the effectiveness of the executive 
decision-making powers" ( Nixon v. Sirica , p. 29), rather than 
to safeguard criminal trials. In any event, this assertion 
is both belated and unconvincing now that the President and 
his present and former aides, with his permission, have 
spread voluminous evidence regarding the conversations at 

*/ See , e.g. , Washington Post , Feb. 2, 197 1 *, p. A-15, 
col. 1-4. As the Court of Appeals said in Nixon v. Sirica 
(p. 32): "The simple fact is that the conversations are no 
longer confidential". 

* VAs the President must realize, turning the tapes 
over to the Special Prosecutor may result in their contents 1 
being publicly revealed at trial. Thus the distinction the 
President attempts to make between revelation to a grand 
jury, whose proceedings are in secret, and disclosure to the 
Committee, whose hearings are frequently open, rests on 
flimsy grounds . 
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issue on the public record. It is noteworthy that the Presi- 
dent's statement on pretrial publicity is considerably 
stronger than the Special Prosecutor’s, who is specifically 
entrusted with the Watergate prosecutions and takes no position 
as to whether the Court should consider the possibility of 
pretrial publicity as a decisive factor in its decision 
whether compliance with the subpena is in order. In fact, 
the Special Prosecutor affirmatively states that he is confi- 
dent that fair trials respecting the Watergate affair will be 
had. 

The President, therefore, has submitted no "particularized 
reason" why the V/atergate portions of the tapes subpenaed 
should not be produced. Moreover, he raised no "particularized 
reason" for executive privilege in the Grand Jury proceeding 
as to the four conversations there involved that are also 
under subpena here.V Accordingly, under the balancing test 
promulgated in Nixon v, Sirica , the judgment of the Court must 
be in plaintiffs' favor. **/ 


II . The Special Prosecutor's Statement 

The essense of the Special Prosecutor's response to the 
Court's January 25, 1974 order ;is contained in the following 
paragraph: 

"We are confident that notwithstanding prior 
publicity, if jurors are selected with the care 


VMr. St. Clair, the President’s Counsel, asserts in his 
February 6 letter to the Court that the February 28 tape was 
submitted to the Special Prosecutor for Grand Jury purposes, 
thereby apparently indicating that, as to that tape, the Presi- 
dent also made no particularized claim of privilege in the 
Grand Jury context. 

**/Respectlng the President's repeated assertion that 
this case involves a "political question" and Is thus non- 
justiciable, we respectfully refer the Court to our Court of 
Appeals recent decision in National Treasury Employees Union 
v. Nixon (D.C. Cir. No. 72-1929, Jan. 25, 1974), where a 
similar claim by the President In defense of a suit against 
him was rejected. 
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required by the decisions in this Circuit, all de- 
fendants will receive a fair and prompt trial. 

Against this background, the Special Prosecutor 
can say no more than that compliance with the 
subpoena might provide prospective ^defendants 
with one more discrete incident to cite in 
support of a claim of prejudicial pre-trial 
publicity. Accordingly, we take no position 
on whether the Court, if the Senate Select 
Committee subpoena is otherwise enforceable, 
should consider the danger of prejudicial pre- 
trial publicity a decisive factor." 

The Special Prosecutor has candidly recognized that, in 
addition to ^ Court's powers to achieve fair trials ,J/ there 
are several other factors that minimize the possibility of 
prejudice respecting any future trials if the Court orders 
compliance with the subpena at issue. Thus he suggests 
(p. 4) that any possible impact would be reduced if the 
Committee uses the subpenaed material judiciously. We repre- 
sent to the Court that the Committee, ever cognizant of the 
need for fair trials, will voluntarily impose the necessary 
restrictions on itself as to the employment of this material. 

The Committee recently postponed scheduled hearings because 
of the proximity of the Mitchell/Stans trial in New York City 
and similar self-restraint will be shown in the future . **/ 

The Special Prosecutor has stated (p. 5-6) that "any public- 
ity stemming from compliance wit)v the subpenas would add only 


" VAs Judge Sirica said in Application of United States 
Senate Select Committee on Presidential Campaign Activities, 
361, F. Supp. 1270, 1280 (D.D.C. 1973), a Court has a well- 
stocked arsenal of measures designed to preserve the integrity 
of proceedings and the rights of individuals". The existence 
of a "well-stocked arsenal" provides additional support for 
Justice Harlan's observation that a "legislative investigation 
need not grind to a halt whenever response to its inquiries 
might potentially be harmful to a witness in some distinct 
proceeding ... or when crime or wrongdoing is disclosed". 
Hutcheson v. United States, 369 U.S. 599, 618, (1962) (Harlan, 
J. concurring). See also, Delaney v. United States, 199 Fed. 

2d 107 (1st Cir. 1952). 

**/Because the Committee will handle the material it re- 
ceives in judicious fashion, we see no reason for the Court to 
impose restraints as to how such materials may be used — a 
course that, in any event, would be of doubtful validity in 
view of separation of powers and comity considerations. E.g, , 
Application of United States Senate Select Committee on Presi- 
dential Campaign Activities, 361 F. Supp. 1270, 1280 (D.D.C. 

1973); Sanders v. McClellan, 150 U.S. App. D.C. 58, 463 F.2d 
894 (1972). 
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marglnally to previous publicity" and has also noted the Court 
of Appeals' ruling that the tapes constitute "the best evidence 
of the conversations available". Nixon v. Sirica (p. 32). In 
this vein, we suggest to the Court that, because this "best, 
evidence" would put speculation to rest as to what is on the 
tapes, the volume of publicity respecting the tapes would 
actually be reduced by revelation of their contents. V 

There are yet other factors that would minimize the 
possible pretrial impact of producing the tapes to the Select 
Committee. It may be possible that many or all the 
Watergate cases will be resolved by guilty pleas. In such 
circumstances, any possible prejudice resulting from playing 
the tapes would be limited or non-existent . **/ Moreover, the 
tapes may be played in the Impeachment proceedings (if the 
House Judiciary Committee is successful in obtaining them) 
or — if there are separate trials — at the first trial of a major 
White House figure. Any trials following those events would 
not be effected to any greater degree by production to the 
Committee of the materials subpenaed. 

In any event, it is not clear what future prosecutions 
might be prejudiced by playing the tapes or how they might be 
prejudiced. The Special Prosecutor forthrightly recognizes 
this (p. *1), stating "/ — a7t this time it is impossible to 

V’We note, in this regard, the current, widely publi- 
cized dispute between the Special Prosecutor's office, on the 
one hand, and Mr. St. Clair, the President's Counsel, and 
Sen. Scott, on the other, as to the contents of the President- 
Dean conversations on September 15, 1972, February 28, 1973, 
and March 13, 1973 — all of which are involved in this lawsuit. 
(See, e.g. , Washington Post . Feb. 2, 1974, p. A-15, col. 1-4; 
Washington Star-News . Feb., 5, 1974, p. A-2, col. 2-5*) 

*Vlt is significant that guilty pleas have been obtained 
from Dean, Magruder, Porter, LaRue and Segretti even though 
they testified before the Committee and thus the facts of their 
activities were extensively publicized. 


1216 


- 6 - 


assess the precise impact of such publicity on forthcoming 
trials". V Surely, some vague, possible pretrial impact 
that may never occur does not outweigh the vital need of the 


Committee to achieve the tapes in question so it may fulfill 
its law-making and informing functl on 


I 


Sherman Cohn 
Eugene Gressman 
Jerome A. Barron 
Washington, D.C. 

Of Counsel 

Arthur S. Miller 

Chief Consultant to 
the Select Committee 
Washington, D.C. 

Of Counsel 


/ 

R pectfully submitt 




uel Dash '/ 

Chief Counsel 
Fred D. Thompson 
Minority Counsel 
Rufus Edmisten 
Deputy Counsel 
James Hamilton 

Assistant Chief Counsel 
Richard B. Stewart 
Special Counsel 
Ronald D. Rotunda 
Assistant Counsel 
Donald S. Burris 
Assistant Counsel 
United States Senate 
Washington, D.C. 20510 
Tel. No. 225-0531 
Attorneys for Plaintiffs 


*/The most the Special Prosecutor would say (p. 3 _i t ) is 
that "airing the recordings . . . would increase the risk 
that those indicted could contend with more force than 
presently available that widespread pre-trial publicity pre- 
vents the Government from empanelling an unbiased jury for 
the trial of the offenses charged". This statement could 
hardly be more cautious and guarded. And, as previously 
noted, the Special Prosecutor also stated (p. 6) that he 
is "confident that notwithstanding prior publicity, if jurors 
are selected with the care required by the decisions in this 
Circuit, all defendants will receive a fair and prompt trial" 
**/We accept the Special Prosecutor’s suggestion that the 
Committee be supplied with only the copies of the five tapes 
it seeks, provided that it can verify their accuracy by 
comparing them with the originals in the Court's possession. 
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CERTIFICATE OP SERVICE 

i 

i 

I, James Hamilton, do hereby certify that on the 7th ; 
of February, 197k, I served copies of the attached Plaintiffs' 
Observations on the President's Letter and the Special 
Prosecutor's Memorandum upon the defendant President and 
upon the Special Prosecutor by having said copies hand- 
delivered to the office of the President's Counsel in the 
Executive Office Building, Pennsylvania Avenue, Washington, ■ 
D.C. and to the offices of the Special Prosecutor at 1425 
K Street, N.W. , Washington, D.C. ■ 






James Hamilton 
Assistant Chief Counsel 
United States Senate 
Washington, D.C. 20510 


Attorney for Plaintiffs 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


SENATE SELECT COMMITTEE ON ) 

PRESIDENTIAL CAMPAIGN ACTIVITIES, ) 

ET AL. , ) 

) 

Plaintiffs, ) 

) 

v. ) Civil Action Me. 1593-7? 

) 

RICHARD M. NIXON, individually ) 

and as President of the United ) 

States, ) 

) 

Defendant . ) 


MEMORANDUM AND ORDER 

The Senate Select Committee on Presidential Campaign 
Activities desires access to five tape recordings made by the 
President of conversations between himself and John Wesley 
Dean, III, then Counsel to the President. These tapes are 
relevant to the Committee's functions and are identified by date 
and time. The Committee duly served a subpoena duces tecum on 
the President demanding production of those portions of the 
taped conversations which deal with "alleged criminal acts 
occurring in connection with the Presidential election of 1972." 
The President refused to comply. Deeming the Senate's own 
enforcement procedures inappropriate, the Committee sought 
judicial enforcement of the subpoena, but the Court (Sirica, J.) 
ruled that it lacked jurisdiction. At the instance of the 
Committee, Congress then passed a Joint Resolution placing special 
jurisdiction in this Court to enforce the Committee's subpoenas, 
and accordingly the issues are again presented for judicial 
consideration. The Committee seeks a declaratory judgment 
clarifying its rights and an affirmative injunction directing 
compliance with the subpoena. 

The Committee has moved for summary judgment and 
the President, through his counsel, resists and asks for dismissal. 


*/ The Cc ilttee originally issued two subpoenas duces tecum, 
Eut enter; tent of the seco subpoena was denied by this Court 
on January '5, 1974. ; 
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On the basis of the voluminous papers before the Court and a 
transcript of the oral argument before Judge Sirica during 
earlier proceedings in this case, the Court has determined 
that no further hearings are required and the case is ripe for 
resolution. 

The President at the outset contends that the issue 

before the Court "constitutes a non-justiciable political 

question," but the decision of the United States Court of 

Appeals for the District of Columbia Circuit sitting en banc 

487 F. 2d 700 

in Nixon v. Sirica . Nos. 73-1962, 73-1967, 73-1989,/ (D.C. Cir. 

Oct. 12, 1973), is squarely to the contrary and no extended 
discussion is required. The reasoning of that Court involving 
a grand jury subpoena is equally applicable to the subpoena of 
a congressional committee. Baker v. Carr , 369 U.S. 186 (1962), 
establishes the tests for determining the existence of a 
"political question," and application of these tests leaves no 
doubt that the issues presented in the instant controversy are 
justiciable. See id . at 217. See also Powell v. McCormack , 

395 U.S. 486, 518-50 (1969). 

Given this determination, it becomes the duty of 
the Court to weigh the public interests protected by the 
President's claim of privilege against the public interests 
that would be served by disclosure to the Committee in this 
particular instance. Nixon v. Sirica . supra , at 716-18. This is 
a difficult but necessary task. The circumstances are unique 
in our constitutional history. To aid the final determination, 
the Court requested the Watergate Special Prosecutor to indicate 
what effect, if any, public disclosure of the subpoenaed tapes 
by the Committee at this juncture would have on his 
responsibilities in carrying forward criminal prosecutions. 

The Court also requested the President to particularize and to 
update his claim of privilege as it relates to the tapes, 

since substantial time and many events have in ter 1 ' c- since 
the original issuance of the subpoena. The Preside s response 
is attached. The Committee has also elaborated .up! 11 its need 
for the tapes in recently filed papers. The Com has carefully 
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weighed these conflicting assertions of public interest in the 
light of the respective requirements of the parties. 

It has not been demonstrated to the Court’s 
satisfaction that the Committee has a pressing need for the 
subpoenaed tapes or that further public hearings before the 
Committee concerning the content of those tapes will at this time 
serve the public interest. Conversely, the Court rejects the 
President's assertion that the public interest is best served 
by a blanket, unreviewable claim of confidentiality over all 
Presidential communications, see Nixon v. Sirica , supra , at 719-20, 
and the President’s unwillingness to submit the tapes for the 
Court's in camera ex parte inspection or in any other fashion 
to particularize his claim of executive privilege precludes 
judicial recognition of that privilege on confidentiality 
grounds. Cf. United States v. Burr , 25 Fed. Cas . 187 (Case No. 
14,694). 192 (1807). 

On the other hand, both the President and the 
Special Prosecutor have advanced another factor bearing upon the 
public interest which the Court finds to be of critical 
importance — the need to safeguard pending criminal prosecutions 
from the possibly prejudicial effect of pretrial publicity. 

At this juncture in the so-called Watergate 
controversy, it is the responsibility of all three branches of 
the Federal Government to insure that pertinent facts are brought 
to light, that indictments are fairly and promptly tried, and 
that any accusations involving the conduct of the President or 
others are considered in a dignified manner and dealt with in 
accordance with established constitutional processes. The 
President, the Congress and the Courts each have a mutual and 
concurrent obligation to preserve the integrity of the criminal 
trials arising out of Watergate. The public has been subjected 
to a mass of information that is both conflicting and uncertain 
in its implications. Clearly the public interest dem< vds that the 
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charges and coun te r cha rges engendered be promptly resolved by 
our established judicial processes. Thus the Court is 
compelled to weigh the effect that disclosure of the subpoenaed 
portions of these tapes might have upon criminal trials scheduled 
or soon to be scheduled on the calendar of this Court . 

Three grand juries are now engaged on matters 
under the Special Prosecutor's jurisdiction. A number of 
indictments and informations have already been filed and more 
are expected by the end of this month. The cases will be 
promptly scheduled for trial. The first trial is set for April 1, 
with pretrial hearings later this month, at which Mr. Dean will 
testify. The Special Prosecutor has indicated to the Court his 
intention of introducing at least four of the five subpoenaed 
tapes into evidence at some of the trials. All five tapes are 
now in his possession, and at least four have been played before 
a grand jury. 

No one can doubt that, should the President be 
forced to comply with the subpoena, public disclosure of these 
tapes would immediately generate considerable publicity. While 
it is impossible, as the Special Prosecutor points out, to 
assess the precise impact of such publicity on the forthcoming 
judicial proceedings, the risk exists that it would bolster 
contentions that unbiased juries cannot be impaneled for trial. 
This is, moreover, in the nature of a test case and should the 

Committee prevail, numerous additional demands might well be 
*/ 

made. — 

The President has a constitutional mandate to see 
that the laws are faithfully executed and should therefore 
quite properly be concerned with the dangers inherent in excessive 
pretrial publicity. That the President himself may be under 
suspicion does not alter this fact, for he no less than any 
other citizen is entitled to fair treatment and the presumption 


*/ A sweeping subpoena seeking some 500 items has apparently 
been served on the President more recently, but it has not 
been brought into this litigation. 
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of innocence. The public interest does not require that the 
President should be forced to provide evidence, already in 
the hands of an active and independent prosecution force, to 
a Senate committee in order to furnish fuel for further hearings 
which cannot, by their very nature, provide the procedural 
safeguards and adversary format essential to fact finding in 
the criminal justice system. Congressional demands, if they 
be forthcoming, for tapes in furtherance of the more .juridical 
constitutional process of impeachment would present wholly 
different considerations. But short of this, the public 
interest requires at this stage of affairs that priority be 
given to the requirements of orderly and fair judicial 
administration. 

The Court wishes to emphasize the special 
circumstances of this particular case which support this 
conclusion. The five tapes at issue are sought principally 
for the light that they might shed on the President's own 
alleged involvement . in the Watergate coverup. "[A] negations 
involving the President" are among those specifically assigned 
to the Special Prosecutor for investigation and, if appropriate, 
for prosecution. The President has, however reluctantly, now 
provided the Special Prosecutor with all of the information he 
requires with regard to the five conversations at issue. The 
tapes themselves have been delivered to the grand juries; all 
the President’s aides participating in the conversations have 
been permitted to testify under oath concerning the 
conversations, and the President has invoked neither his Fifth 
Amendment nor his attorney-client privilege with regard to any 
of the conversations or related materials he has furnished. 

To suggest that at this juncture the public interest requires 
pretrial disclosure of these tapes either to the Com ittee or 
to the public is to imply that the judicial process has not been 
or will not be effective in this matter. All of the evidence 
at hand is to the contrary. 
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The Committee's role as a "Grand Inquest" into 
governmental misconduct is limited, for it may only proceed in 
aid of Congress' legislative function. The Committee has, of 
course, ably served that function over the last several months, 
but surely the time has come to question whether it is in the 
public interest for the criminal investigative aspects of its 
work to go forward in the blazing atmosphere of ex parte 
publicity directed to issues that are immediately and intimately 
related to pending criminal proceedings . The Committee itself 
must judge whether or not it should continue along these lines 
of inquiry, but the Court, when its equity jurisdiction is 
invoked, can and should exercise its discretion not to enforce 
a subpoena which would exacerbate the pretrial publicity in 
areas that are specifically identified with pending criminal 
charges . 

The Court recognizes that any effort to balance 
conflicting claims as to what is in the public interest can 
provide only an uncertain result, for ours is a country that 
thrives and benefits from factional disagreements as to what 
is best for everyone. In assigning priority to the integrity 
of criminal justice, the Court believes that it has given 
proper weight to what is a dominant and pervasive theme in 
our culture. To be sure, the truth can only emerge from full 
disclosure. A country's quality is best measured by the 
integrity of its judicial processes. Experience and tradition 
teach that facts surrounding allegations of criminal conduct 
should be developed in an orderly fashion during adversary 
proceedings before neutral fact finders, so that not only the 
truth but the whole truth emerges and the rights of those 
involved are fully protected. 

Accordingly, the Court declares that, while the 
controversy presented is justiciable, the Select Committee has 
not established by a preponderance of the evidence that it is 
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entitled at this particular time to an injunction directing 
the President to comply with its subpoena for the five tape 
recordings. The application of the President's counsel for 
dismissal of the complaint is granted, and the complaint is 
dismissed without prejudice. 

SO ORDERED. 

UNITED STATES DISTRICT JUDGE 


February 8, 1974. 
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THE WHITE HOU SE 
WASHINGTON 

February 6, 1974 


Dear Judge Gesell: 

I have been advised by Special Counsel to the 
President of the order issued by you on January 
25, 1974, in which you solicited my personal re- 
sponse with reference to five specified taped 
conversations . 

* 

As indicated in the various briefs, pleadings and 
other papers filed in this proceeding, it is my 
belief that the issue before this Court constitutes 
a non-justiciable political question. 

Nevertheless, out of respect for this Court, but 
without in any way departing from my view that the 
issues presented here are inappropriate for reso- 
lution by the Judicial Branch, I have made a 
determination that the entirety of the five re- 
cordings of Presidential conversations described 
on the subpoena issued by the Senate Select Com- 
mittee on Presidential Campaign Activities contains 
privileged communications, the disclosure of which 
would not be in the national interest. 

I am taking this position for two primary reasons. 
First, the Senate Select Committee has made known 
its intention to make these materials public. Un- 
like the secret use of four out of five of these 
conversations before the grand jury, the publication 
of all of these tapes to the world at large would 
seriously infringe upon the principle of confi- 
dentiality, which is vital to the performance of 
my Constitutional responsibilities as President. 

Second, it is incumbent upon me to be sensitive 
to the possible adverse effects upon ongoing and 
forthcoming criminal proceedings should the con- 
tents of these subpoenaed conversations be made 
public at an inappropriate time. The dangers 
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connected with excessive pre-trial publicity are as 
well-known to this Court as they are to me. Conse- 
quently, my Constitutional mandate to see that the 
laws are faithfully executed requires my prohibiting 
the disclosure of any of these materials at this 
time and in this forum. 



The Honorable Gerhard A. Gesell 
Judge 

U. S. District Court 
for the District of Columbia 
Washington, D.C. 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


SENATE SELECT COMMITTEE ON PRESIDENTIAL 
CAMPAIGN ACTIVITIES, et al. 


Plaintiffs 


RICHARD M. NIXON, 

individually and as President of the 
United States 

De fend ant 


NOTICE OF APPEAL 


Notice is given that the above named plaintiffs, this 
20th day of February, 1974, hereby appeal to the United States 
Court of Appeals for the District of Columbia Circuit from this 
Court's Order of February 8, 1974, that denied plaintiffs' 
Motion for Summary Judgment and dismissed the complaint without 
prejudice. / 


-iSamuel Dash 
Chief Counsel 
Senate Select Committee on 
Presidential Campaign 
Activities 

United States Senate 
Washington, D.C. 20510 
(202) 225-0531 
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